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BRADBURY'S 

PLEADING  AND  PRACTICE 

REPORTS 


Mary  Ann  Curran,  Respondent,  v.  Max  F.  Arp,  Appel- 
lant, and  Rudolph  Arp,  Defendant,  Doing  Business 
under  the  Partnership  Name  of  M.  F.  Arp  &  Bro. 

(141  App.  Div.  659;  Second  Department,  December  2, 1910) 

Answer;  fritoloas;  denkl  of  kno^edge  or  infomuitioii  stifficient  to  form 

a  belief 

1.  A  denial  of  material  allegations  in  the  complaint  in  the  follow- 
ing form:  The  defendant  denies  '^  any  knowledge  or  inform- 
ation sufficient  to  form  a  belief  as  to  the  allegations  contained 
in  Paragraphs  IV,  V,  VI  and  VII  of  said  complaint "  does 
not  render  the  answer  frivolous.^ 

Appeal  by  the  defendant.  Max  F.  Arp,  from  an  order 
of  the  County  Court  of  Kings  coimty,  granting  the  plain- 

^NoTB  ON  Denial  of  Knowledge  or  Information  Sufficient 

TO  Form  a  Belief 

Much  confusion  exists  as  to  the  proper  form  of  denial  of  knowledge 
or  information  sufficient  to  form  a  belief  in  an  answer  or  reply. 
While  a  good  many  variations  of  the  language  of  the  Code  (§  500)  will 
be  found  in  the  cases,  there  are  four  forms  which  recur  more  often  than 
any  others.    They  are  substantially  as  follows: 

"The  defendant  denies  that  he  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  (a)  the  allegations  of  the  complaint  (or 
specific  paragraphs);  (h)  any  of  the  allegations  of  the  complaint  (or 
specific  paragraphs) ;  (c)  all  the  allegations  of  the  complaint  (or  specific 
paragraphs) ;  (d)  each  and  every  allegation  of  the  complaint  (or  specific 
paragraphs)."    Unquestionably  the  beet  of  these  forms  is  the  one  in* 
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tiff's  motion  for  judgment  on  the  answer  of  the  said  defend- 
ant as  frivolous. 
Reversed. 


dicated  by  (6).  Of  the  others  (a)  might  be  held  sufficient,  as  the  case  in 
the  text  shows,  while  (c)  and  (d)  are  clearly  bad,  as  each  of  them  con- 
stitutes one  form  of  a  negative  pregnant.  A  defendant  might  deny 
that  he  had  knowledge  of  all  the  allegations  in  the  complaint  and  yet 
have  knowledge  as  to  all  except  one.  The  same  reasoning  applies  to 
a  denial  that  the  defendant  has  any  knowledge  as  to  each  and  every 
allegation.  Here  again  his  knowledge  might  extend  to  every  allegation 
except  one.  So,  while  it  seems  that  the  wording  under  (a)  will  be  sus- 
tained, the  better  form  is  undoubtedly  that  indicated  under  the  sub- 
division (6)  above. 

The  case  in  the  text  does  not  comply  with  any  of  the  foregoing  forms. 
It  is  in  effect  the  kind  of  a  denial  that  was  condemned  in  the  cases  of  Jw- 
gens  v.  Wichmanfi,  124  App.  Div.  531;  108  Supp.  881,  and  Burkert  v. 
BenneUj  35  Misc.  318;  71  Supp.  144,  in  that  there  is  no  denial  by  the 
defendant  that  ''he  has"  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  contained  in  the  com- 
plaint. 

There  has  also  been  much  discussion  as  to  whether  a  denial  that  the 
defendant  has  any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  allegations  contained  in  certain  numbered  paragraphs  of  the 
complaint  is  sufficient.  In  the  case  of  White  v.  Gibson,  61  Misc.  436; 
113  Supp.  983,  the  corporation  defendant  in  its  answer  put  the  allega- 
tion in  an  affirmative  form:  ''That  it  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  any  of  the  allegations  con- 
tained in  the  articles  of  said  amended  complaint,  marked  1,  2,  3,  4,  5, 6, 
7  and  8."  It  was  held  that  this  was  an  insufficient  denial,  under  the 
authority  of  Jurgens  v.  Wichmann,  124  App.  Div.  531;  108  Supp.  881. 
The  two  cases,  however,  are  hardly  parallel.  In  the  Jurgens  case  the 
difficulty  pointed  out  was  the  failure  of  the  defendant  to  deny  that 
"he  has"  any  knowledge  or  information,  etc.  In  White  v.  Gibson  the 
allegation  was  in  the  affirmative  form  and  not  a  denial  at  all,  although 
this  is  not  the  criticism  which  the  court  makes  of  the  denial  therein 
contained. 

The  difficulty  which  many  practitioners  seem  to  find  in  complying 
with  the  statute,  in  this  form  of  denial,  can  usually  be  traced  to  a  faulty 
introductory  paragraph  in  the  answer.  Such  a  paragraph  should  never 
begin  with  the  statement  that  the  defendant  "alleges"  or  that  the 
defendant  "shows  to  the  court,"  where  the  matter  which  immediately 
follows  the  introductory  paragraph  consists  of  denials.    The  introduc-t 
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Francis  A.  McCloskey,  for  the  appellant. 

Francis  R.  Stoddard,  Jr.,  George  F.  Hurd  with  him  on 
the  brief,  for  the  respondent. 

tion  of  ''alleges''  or  ''shows  to  the  court"  should  be  confined  to  those 
somewhat  rare  cases  where  the  answer  contains  no  denials  whatever 
but  merely  pleads  matter  in  confession  and  avoidance  of  the  cause  of 
action  set  forth  in  the  complaint.  The  correct  form  of  denial  where 
the  defendant  desires  to  state  that  he  has  no  knowledge  or  information 

sufficient  to  form  a  belief  as  to  the  allegations  of  the  complaint  will  be 
found  below: 

"  The  defendant,  answering  the  complaint  herein: 

**  Denies  that  he  has  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  {the  truth  of)  any  of  the  aUegaiions  contained  in  the  complaints* 
The  words  "  the  truth  of,"  are  not  necessary. 

Or 

^*  Denies  thai  he  has  any  knoivledge  or  information  sufficient  to  form  a 
belief  as  to  (the  truth  of)  any  of  the  aUegaiions  contained  in  the  paragraphs 
of  the  complaint  marked  1,  2,  3,  4,  ond  5,"  etc. 

A  denial  such  as  either  of  the  above  is  supported  by  ample  authority 
and  is  not  open  to  the  objection  that  it  contains  a  negative  pregnant. 
American  Audit  Co.  v.  Industrial  Federation  of  America,  No.  £,  84  App. 
Div.  304;  82  Supp.  642;  Hidden  v.  Godfrey,  88  App.  Div.  496;  85  Supp. 
197;  Hinds,  Noble  A  Eldredge  v.  Bonner,  63  Misc.  258;  116  Supp.  663; 
Stroock  Plush  Co.  v.  TakoU,  129  App.  Div.  14;  113  Supp.  214;  Batter- 
man  V.  Journal  Co.,  28  Misc.  375;  59  Supp.  965;  Curran  v.  Arp,  ante, 
p.  1. 

Any  substantial  departure  from  the  forms  given  above  will  subject 
the  pleader  to  the  danger  of  having  a  motion  made  against  him  for 
judgment  on  the  pleading  after  it  is  too  late  to  amend,  as  the  following 
cases  demonstrate:  Pray  v.  Todd,  71  App.  Div.  391;  75  Supp.  947; 
Steinback  v.  Diepenbrock,  52  App.  Div.  437;  65  Supp.  118;  Meuer  v. 
Phemx  Nat.  Bank,  87  App.  Div.  281 ;  84  Supp.  321 ;  City  of  New  York  v. 
Hal^,  132  App.  Div.  192;  116  Supp.  947;  Genninger  v.  Frank  A.  Wahr 
lig  Co.,  116  Supp.  578;  Johnson  v.  Andrews,  34  Misc.  89;  68  Supp.  764; 
Finn  v.  Post,  61  Misc.  136;  112  Supp.  1046. 

A  denial  on  information  and  belief  that  the  defendant  has  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the  allegations  con- 
tained in  the  complaint  is  a  form  of  denial  not  permitted  by  the  Code. 
Ubart  V.  Baltimore  &  Ohio  R.  Co.,  117  App.  Div.  831;  102  Supp.  1000. 

It  should  also  be  remembered  that  under  the  more  recent  decisions 
a  defendant  is  not  permitted  to  deny  knowledge  or  information  of 
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HiRSCHBERG,  P.  J. : 

The  appellant  and  Rudolph  Arp  are  sued  jointly  as  co- 
partners. The  existence  of  the  copartnership  is  alleged 
in  the  3d  paragraph  of  the  complaint.  The  4th,  5th,  6th 
and  7th  paragraphs  of  the  complaint  allege  that  the  plain- 
tiff was  injured  by  being  thrown  to  the  ground  and  being 
dragged  for  a  considerable  distance  by  reason  of  the  neg- 
ligence of  the  defendants  in  the  conduct  and  management 

personal  iraosactionB  as  to  which  he  is  presumed  to  have  knowledge, 
nor  as  to  matters  of  public  record  as  to  which  he  can  acquire  knowl- 
edge. DahMrom  v.  Oemundery  198  N.  Y.  449;  PresUm  v.  Cuneo,  140 
App.  Div.  144;  124  Supp.  1031;  Rochkind  v.  Perlman,  123  App.  Div. 
808;  108  Supp.  224;  City  qJ  New  York  v.  MaUhem,  180  N.  Y.  41;  Mai- 
ter  of  Clement,  132  App.  Div.  598;  117  Supp.  30;  Stone  v.  Auerbach, 
133  App.  Div.  75;  117  Supp.  734;  Bloeh  v.  Block,  131  App.  Div.  859; 
116  Supp.  339;  BoffaH  v.  CUy  of  New  York,  128  App.  Div.  139;  112 
Supp.  549;  Schwartz  V.  Ribaudo,  52  Misc.  102;  101  Supp.  599;Steinam 
V.  BeU,  7  Misc.  318;  27  Supp.  905;  Singer  v.  Effler,  16  Misc.  334;  39 
Supp.  720. 

If,  however,  the  transaction  is  so  old  as  to  have  been  forgotten  by  the 
defendant  he  may  be  permitted  to  deny  knowledge  or  information  if 
he  sets  forth  the  reason  for  that  form  of  denial.  Singer  v.  Effler,  16 
Misc.  334;  39  Supp.  720. 

In  an  action  for  rent  against  two  defendants  by  a  landlord  who  had 
purchased  the  premises  since  the  defendant  became  a  tenant  thereof 
it  was  held  that  the  defendant  could  properly  deny  that  he  had  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  all^a- 
tion  that  the  plaintiff  had  purchased  the  premises.  ConoUy  v.  Schroeder, 
121  App.  Div.  634;  106  Supp.  303.  Such  a  denial  is  sufficient  as  to  an 
allegation  that  a  summary  proceeding  against  the  defendant  was  duly 
instituted  in  a  court  of  competent  jurisdiction.    Id. 

An  allegation  in  a  complaint  in  an  action  to  foreclose  a  mortgage 
that  the  plaintiff  paid  taxes  and  assessments  on  the  property,  is  prop- 
erly met  by  a  denial  of  knowledge  or  information  sufficient  to  form  a 
belief.   Mutiud  Life  Ins,  Co,  v.  Toplitz,  58  App.  Div.  188;  68  Supp.  680. 

In  the  case  of  City  of  N.  Y,  v.  Halsey,  132  App.  Div.  192;  116  Supp. 
947,  the  court  held  a  denial  of  knowledge  or  information  sufficient  to 
form  a  belief  to  be  insufficient,  but  by  way  of  dictum  conmiented  on 
the  case  of  CUy  of  N.  F.  v.  Matthews,  180  N.  Y.  41,  in  the  following 
language:  "The  denial  in  that  case  was  frivolous,  but  we  do  not  under- 
stand that  the  Court  of  Appeals  intended  that  in  no  case  could  a  party 
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of  a  wagon  which  was  driven  in  their  business  at  the  time 
in  the  borough  of  Brooklyn.  The  answer  which  has  been 
held  by  the  learned  County  Court  to  be  frivolous  denies 
the  existence  of  the  copartnership,  and  further  denies  ''any 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  allegations  contained  in  Paragraphs  IV,  V,  VI  and 
VII  of  said  complaint." 

The  granting  of  the  order  appealed  from  cannot  be  justi- 
fied. The  positive  denial  of  the  copartnership  raised  an 
issue  on  an  essential  point,  aside  from  the  question  of  the 
sufficiency  of  the  denial  of  the  paragraphs  of  the  com- 
plaint which  contain  the  allegations  of  negligence.    The 

put  in  issue  the  allegations  with  respect  to  a  matter  of  public  record  by 
a  denial  of  any  knowledge  or  information  sufficient  to  form  a  belief 
with  respect  thereto,  which  is  a  form  of  denial  expressly  authorized  by 
§  500  of  the  Code  of  CSvil  Procedure.  It  cannot  be  that  in  every  case  a 
party  is  called  upon  to  inspect  the  public  record  before  answering  and 
must  admit  or  positively  deny  an  allegation  concerning  the  same." 
The  same  court,  in  the  case  of  Mack  Padng  Co.  v.  City  of  New  York, 
142  App.  Div.  702;  127  Supp.  738,  quoted  a  portion  of  the  foregoing 
statement  from  CUy  ofN.  Y,  v.  HaUey,  and  held  that  a  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief  by  the  defendant  of  an 
allegation  that  "the  claim  sued  on  herein  was  duly  presented  to  the 
Comptroller  of  the  City  of  New  York"  was  a  sufficient  denial  to  put 
the  fact  in  issue  as  to  the  filing  of  a  proper  claim.  In  the  case  of  Mack 
Paving  Co.  v.  City  of  N.  Y.,  however,  it  was  pointed  out  that  the  city 
would  not  waive  defects  in  such  a  claim  by  failure  to  return  the  same, 
and  such  a  denial  might  refer  to  the  sufficiency  of  the  claim  filed  rather 
than  to  the  fact  of  its  being  filed.  In  the  last  mentioned  case  the  court 
does  not  cite  the  case  of  Dahktrom  v.  GemundeTf  198  N.  Y.  449,  which 
establishes  a  somewhat  strict  rule  concerning  denial  in  this  form,  al- 
though the  Court  of  Appeals  does  not  say  that  in  every  case  a  party 
is  called  upon  to  inspect  the  public  record  before  answering  and  must 
positively  deny  an  aUegation  concerning  the  same.  The  trend  of  the 
decision  of  the  Coiu*t  of  Appeals  in  Dahlatrom  v.  Gemurider,  however, 
undoubtedly  is  to  require  a  party  to  inform  himself  where  it  is  possible 
to  do  so  from  a  public  record,  the  court  there  declaring:  ''A  party  may 
not  thus  deny  the  possession  of  knowledge  or  information  which  pre- 
sumably he  has;  neither  may  he  purposely  turn  his  head  and  close  his 
eyes  and  ears  for  the  purpose  of  avoiding  knowledge  and  information 
and  of  enabling  him  to  make  a  denial  thereof." 
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order  should,  therefore,  be  reversed  for  this  ground  if  for 
no  other. 

It  is  urged  by  the  respondent,  however,  that  the  denial 
is  bad  as  to  the  paragraphs  charging  negligence  because 
it  is  conjunctive  in  form  and,  therefore,  embodies  a  nega- 
tive pregnant.  I  have  been  imable  to  find  a  case  in  this 
State  which  holds  that  such  a  form  of  denial  is  bad.  There 
are  cases  which  hold  that  a  denial  of  knowledge  or  infor- 
mation sufficient'  to  form  a  belief  as  to  all  the  allegations 
of  a  complaint,  or  as  to  oZZ  the  allegations  of  certain  para- 
graphs of  a  complaint,  is  bad  because  a  litigant  might  make 
such  a  denial  where  there  was  a  single  allegation  stated 
of  which  he  had  no  knowledge.  The  denial  in  this  case 
is  essentially  different.  Moreover,  the  form  of  denial  used 
in  this  case  has  often  received  the  sanction  of  the  courts 
and  never,  so  far  as  I  have  been  able  to  discover,  has  it 
been  condemned. 

It  was  held  to  be  good  at  the  Special  Term  in  Fairhank 
Co.  V.  BlaiU,  67  N.  Y.  St.  Repr.  583. 

In  Hoffman  v.  Susemihl,  15  App.  Div.  405,  the  court 
said  (p.  407) : '' A  statement  in  an  answer  specifically  deny- 
ing a  particular  numbered  paragraph  of  the  complaint  is  a 
good  denial  of  that  paragraph." 

In  Alexander  v.  Aronsoriy  65  App.  Div.  174,  the  answer 
was  in  the  following  form:  '*He  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  allegation 
of  Paragraphs  'I,'  'II'  and  'III,'  in  said  complaint  con- 
tained." The  court  said  (p.  175) :"  It  is  in  form  such  as  is 
authorized  by  subdi\dsion  1  of  section  500  of  the  Code 
which  allows  a  denial  of  'any  knowledge  or  information 
thereof  sufficient  to  form  a  belief,'  and  thus  as  to  these  al- 
legations of  the  complaint  the  general  issue  was  raised." 
The  decision  of  the  Appellate  Division  was  unanimous. 

In  Hidden  v.  Godfrey ^  88  App.  Div.  496,  the  denial  was 
in  precisely  the  same  form  as  in  the  case  at  bar.  The  an- 
swer of  the  defendant  was  in  these  words:  " Denies  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the  al- 
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legations  contained  in  Paragraphs  I,  II,  III,  IV,  V  and  VI 
(comprising  all  the  essential  paragraphs)  of  the  com- 
plaint." The  court  held  unanimously  in  that  case  that 
there  was  not  only  a  substantial  but  a  reasonably  strict 
compliance  with  §  500  of  the  Code  of  Civil  Procedm-e.  It 
said  (p.  497) : '' As  a  denial  in  this  form  is  equivalent  to  a 
general  denial  which  puts  in  issue  the  allegations  of  the 
complaint  at  which  it  is  directed,  we  do  not  think  it  can 
be  declared  frivolous." 

The  form  of  denial  in  question  was  practically  approved 
by  the  Court  of  Appeals  in  Electrical  Accessories  Co.  v. 
MittenihdLy  194  N.  Y.  473.  In  that  case  the  form  used  was : 
''Denies  each  and  every  allegation  contained  in  Paragraphs 
V  and  VI  of  the  plaintiff's  complaint  herein."  The  dif- 
ference in  the  form  is  not  controlling  as  a  denial  of  the 
allegations  contained  in  a  specified  paragraph  is  necessarily 
a  denial  of  each  and  every  allegation  of  the  paragraph. 

Assuming,  however,  that  the  form  of  the  denial  used  is 
in  violation  of  the  Code  of  Civil  Procedure,  the  pleading 
might  be  demurrable  or  subject  to  correction  on  motion, 
but  it  could  not  be  held  frivolous.  It  is  only  where  a  plead- 
ing is  void  on  its  face  or  is  obviously  interposed  in  bad 
faith,  that  it  may  be  held  to  be  frivolous.  A  pleadiAg 
may  be  demmrable,  but  where  there  is  argument  and 
authority  in  support  of  it,  it  cannot  be  disregarded  or 
stricken  out  as  frivolous.  Byrne  v.  Hegeman,  24  App. 
Div.  152;  Bedlow  v.  StiUwelly  45  id.  557;  Rankin  v.  Biish, 
93  id.  181;  Shav)  v.  Fellman,  99  id.  514;  Hildretk  v.  Afer- 
cantile  Trust  Co.,  112  id.  916;  Cook  v.  Warren,  88  N.  Y. 
37.) 

It  will  thus  be  seen  that  the  form  of  denial  used  by  the 
appellant  in  this  case  has  been  approved  in  several  in- 
stances where  it  has  been  attacked  in  court.  No  case  has 
been  found  in  this  State  where  the  form  has  received 
judicial  condemnation,  and  its  adoption  in  this  instance, 
therefore,  cannot  be  held  to  be  an  act  of  frivolity. 

The  order  should  be  reversed  and  the  motion  denied. 
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Woodward,  J.,  concurred  with  BurRi  J.;  Thomas  and 
Rich,  JJ.,  concurred  in  the  result. 

Bxtrr,  J.: 

In  this  action  plaintiff  moved  for  judgment  on  the  an- 
swer as  frivolous,  and  from  the  order  granting  such  motion 
defendant  appeals. 

The  complaint  alleges:  ''That  the  defendants  now  are, 
and  at  the  times  hereinafter  mentioned  were,  engaged  in  a 
gei^ral  grocery  business  as  partners  under  the  partnership 
name  of  M.  F.  Arp  and  Bro.,  in  the  County  of  Kings, 
State  of  New  York."  This  allegation  is  denied.  If  the 
existence  of  the  copartnership  were  a  material  issue  in  this 
case  the  order  granted  herein  could  not  be  sustained.  I 
think  that  it  is  not.  The  succeeding  allegations  are: 
"That  on  or  about  the  23rd  day  of  December,  1906,  there 
was  driven  or  operated  by  the  defendants,  through  their 
agents  or  servants,  .  .  .  a  certain  wagon  used  as  a  grocery 
delivery  wagon  by  the  defendants  in  their  business,"  and 
"That  ...  the  defendants,  through  their  agents  and 
servants  in  charge  and  control  of  the  management  and 
operation  of  said  wagon,  .  .  .  carelessly  and  negligently 
allowed  a  certain  rope  to  hang  from  some  part  of  said 
wagon  and  trail  along  the  ground,  which  rope  became  en- 
tangled with  the  foot  or  feet  of  this  plaintiff  as  she  was 
crossing  the  street,  whereby  she  was  violently  thrown  to 
the  ground  and  dragged  for  a  considerable  distance."  If 
the  wagon  was  driven  and  operated  by  defendants'  agents, 
and  defendants  through  their  agents  were  guilty  of  the 
careless  and  negligent  act  complained  of,  it  is  entirely  im- 
material whether  they  were  copartners  or  not.  They  were 
joint  tort  feasors,  and  as  such  each  was  liable.  The  com- 
plaint contains  seven  paragraphs.  So  far  as  the  remainder 
of  the  answer  is  concerned  it  is  in  this  form:  "The  defend- 
ant. Max  F.  Arp,  answering  the  complaint  of  plain- 
tiff: ...  2.  Denies  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  allegations  contained  in 
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Paragraphs  IV,  V,  VI  and  VII  of  said  complaint."  The 
fact  that  this  court  is  not  iinanimous  as  to  the  validity  of 
such  form  of  denial  is  sufficient  to  protect  the  pleading 
from  attack  as  frivolous,  for  the  reasons  stated  in  the  opin- 
ion of  the  presiding  justice.  But  I  am  not  willing  to  give 
assent  to  the  proposition  that  the  form  of  the  denial  is  a 
proper  one.  The  statute  provides  that  the  answer  of  de- 
fendant must  contain  ''A  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief."  Code  Civ.  Pro.,  §  500.  This 
denial  is  criticised  as  insufficient  upon  two  grounds.  The 
first  ground  is  that  the  defendant  does  not  deny  that 
he  has  any  knowledge  or  information  sufficient  to  form  a 
belief.  We  fail  to  see  why  the  statement,  though  differing 
in  form  from  that  prescribed  in  the  Code,  is  not  identical 
in  meaning  with  it.  The  defendant  is  speaking  of  the 
knowledge  or  information  possessed  by  him.  He  cannot 
be  called  upon  to  speak,  nor  supposed  to  be  speaking,  re- 
specting the  knowledge  or  information  of  another,  and 
when  he  denies  any  knowledge  or  information  on  the  sub- 
ject, it  is  equivalent  to  saying  that  he  has  no  such  knowl- 
edge. See  Pom.  Code  Rem.,  §  613;  Jones  v.  Ludlum,  74 
N.  Y.  61. 

The  second  ground  of  criticism  is  that  defendant's  denial 
is  in  the  conjimctive  form,  that  is,  of  the  allegations  con- 
tained in  the  4th,  5th,  6th  and  7th  paragraphs  of  this 
complaint.  I  think  that  this  denial  is  bad.  There  is  no 
allegation  of  the  complaint  which  is  contained  in  all  four 
of  these  paragraphs.  Each  contains  some,  but  no  allega- 
tion appears  in  all.  There  is  in  fact,  therefore,  no  denial  of 
any.  Such  a  denial  is  a  conjunctive  one,  and  its  vice  is 
similar  in  character  to  the  vice  known  as  a  negative  preg- 
nant. Pom.  Code  Rem.,  §  618;  Electrical  Accessories  Co. 
V.  MitterUhaly  194  N.  Y.  473.  A  denial  of  the  material  al- 
legations of  a  complaint  conjunctively  is  not  a  denial  of 
the  truth  of  each  separately  considered.    Young  v.  Cat- 
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lett,  6  Duer,  437;  Collina  v.  North  Side  Publishing  Co.,  1 
Misc.  Rep.  211 ;  affd.,  3  id.  635;  McClave  v.  Gibb,  11  id,  44; 
Stuber  v.  McEntee,  142  N.  Y.  200;  People  ex  rel.  Gunst 
V.  Goldstein,  37  App.  Div.  550,  552.  The  case  first  cited 
{Young  v.  Catlett)  was  decided  by  the  General  Term  of  the 
Superior  Court,  in  an  opinion  written  by  Judge  Wood- 
ruff and  concurred  in  by  Judges  Bosworth  and  Duer. 
The  very  statement  of  the  names  of  the  judges  composing 
that  court  commands  the  most  profound  respect  for  its 
decisions.  As  a  test  of  this  pleading,  suppose  that  the 
pleader  had  said:  '^I  deny  that  on  a  certain  day  a  certain 
wagon  was  driven  or  operated  by  the  defendants,  through 
their  agents  or  servants,  and  that  the  defendants,  through 
their  agents  and  servants  in  charge  and  control  of  the 
management  and  operation  of  said  wagon,  carelessly  and 
negligently  allowed  a  certain  rope  to  hang  from  some  part 
of  said  wagon  and  trail  on  the  ground,  and  said  rope  be- 
came entangled  with  the  plaintiff's  feet  and  she  was  vio- 
lently thrown  to  the  ground  and  dragged  for  a  considerable 
distance,"  it  seems  to  me  that  the  denial  would  be  clearly 
bad.  Every  one  of  the  statements  might  be  true  except 
that  she  was  dragged  for  a  considerable  distance,  and  still 
the  denial  would  be  technically  true.  In  none  of  the  cases 
cited  in  the  opinion  of  the  presiding  justice  was  the  ques- 
tion of  a  conjunctive  denial  considered.  In  Hidden  v. 
Godfrey,  88  App.  Div.  496,  the  thought  of  the  coiui;  was 
directed  to  the  question  whether  the  denial  of  knowledge 
is  equivalent  to  the  denial  of  any  knowledge.  So  in  each 
of  the  other  cases,  the  question  considered  by  the  court 
related,  not  to  the  conjunctive  character  of  the  denial,  but 
to  other  criticisms  made  upon  the  pleading.  The  distinc- 
tion, as  it  seems  to  me,  is  clearly  pointed  out  in  the  case 
of  Electrical  Accessories  Co.  v.  Mittenthal  (supra),  where 
the  denial  was  of  '*each  and  every  allegation  contained  in 
Paragraphs  V  and  VI  of  the  plaintiff's  complaint."  That 
form  of  denial  separated  the  allegations,  and  the  denial 
was  addressed  to  each  separately.     In  this  case  no  sepQr 
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rate  allegation  is  controverted,  but  all  are  denied  conjunc- 
tively. If  the  question  had  been  raised  by  demurrer,  I 
should  feel  clear  that  the  order  must  be  affirmed.  As  the 
pleading  was  attacked  as  frivolous,  for  the  reason  pre- 
viously stated,  I  think  that  the  order  must  be  reversed. 

Woodward,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  denied,  with  costs. 


Simon  Heilbrunn,  Appellant,  v.  German  Alliance  Ins. 

Co.  OF  New  York,  Respondent.* 

(140  App.  Div.  557;  aff'd  202  N.  Y.  Memo.) 
Complaint;  fire  insuraiice  policy;  notice  and  proof  of  loss  by  mortgagee 

1.  In  an  action  by  a  mortgagee  under  a  New  York  standard 
form  of  fire  insurance  policy,  payable  to  the  mortgagee  as 
his  interest  may  appear,  it  is  not  necessary  to  allege  in  the 
complaint  that  the  mortgagee  or  the  insured  gave  notice  of 
loss  or  furnished  proof  of  loss;  this  is  a  condition  precedent 
which  applies  in  an  action  by  the  insured  but  not  in  one  by 
the  mortgagee.^ 

Appeal  by  the  plaintiff,  from  an  order  of  the  New 


^  See  complaint  from  this  case,  post,  p.  28. 

For  various  forms  of  complaints  in  actions  on  fire  insurance  policies, 
see  1  Bradbury's  Forms  PL,  pp.  677  et  seq,;  Bradbury's  Rules  Pi. 
pp.  887  et  seq. 

>  The  general  rule  in  an  action  by  the  insured  is  that  the  giving  of 
notice  and  serving  of  proof  of  loss  within  the  time  specified  in  the  policy 
are  conditions  precedent  to  recovery  on  a  fire  insurance  policy,  which 
must  be  pleaded  and  proved.  Clemens  v.  American  Fire  Ins,  Co.,  70 
App.  Div.  435;  75  Supp.  484;  National  Wall  Paper  Co.  v.  Associated 
Mfrs.  Mvi.  Fire  Ins,  Corporation,  60  App.  Div.  222;  70  Supp.  124; 
FvrUmg  v.  Agricultural  Ins.  Co,,  18  Supp.  844.    It  may  be  alleged  that 
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York  Special  Term,^  sustaining  the  defendant's  demurrer 
to  the  amended  complaint. 
Reversed. 

Jacob  R.  Schiff,  for  the  appellant. 

C  Arthur  Levy,  for  the  respondent. 

Scott,  J. : 

The  action  is  upon  a  policy  of  fire  insiurance  issued  by 
defendant  to  one  Cecelia  M.  Siff  to  cover  loss  by  fire  to  a 

the  plaintiff  ''duly  performed  all  the  conditions  of  said  policy  pertain- 
ing to  him,"  under  Code  Civ.  Pro.,  §  533.  WiUiama  v.  Fire  Asm.  of 
Phila.,  119  App.  Div.  573;  104  Supp.  100.  But  under  an  allegation  of 
performance  the  plaintiff  will  not  be  permitted  to  show  waiver  of  per- 
formance. AUen  V.  Dutchess  County  Mid,  Ins,  Co,,  95  App.  Div.  86; 
88  Supp.  530;  WiUiams  v.  Fire  Assn,  of  Phila,,  119  App.  Div.  573;  104 
Supp.  100.  If  the  plaintiff  makes  the  allegation  in  general  terms  under 
§  533  of  the  Code  it  will  be  insufficient  imless  he  alleges  that  he  "duly'' 
performed,  etc.  Clemens  v.  American  Fire  Ins.  Co,,  70  App.  Div.  436; 
75  Supp.  484.  Under  a  policy  providing  that  proofs  of  loss  must  be 
served  within  sixty  days  after  a  fire,  where  it  was  alleged  that  the  fiie 
occurred  on  or  about  February  18th  and  that  proofs  of  loss  were  served 
within  sixty  days  thereafter,  to  wit,  on  April  20th,  it  was  held  that  the 
plaintiff  could  show  that  the  fire  began  on  February  18th  and  lasted 
several  days,  as  the  limitation  for  the  service  of  proofs  of  loss  dated 
from  the  time  the  fire  ceased.  National  WaU  Paper  Co.  v.  Associated 
Mfrs.  Mut.  Fire  Ins.  Corporation,  60  App.  Div.  222;  70  Supp.  124. 

>  This  demurrer  was  brought  on  for  argument  as  a  contested  motion 
under  §  976  of  the  Code.  An  order  and  not  an  interlocutory  judgment 
was  entered  by  the  court  below  in  sustaining  the  demurrer.  The 
plaintiff  then  appealed  from  the  order,  a  practice  that  is  not  permitted 
when  a  demurrer  is  regularly  noticed  for  trial  as  an  issue  of  law  at 
Special  Term.  While  the  court  does  not  discuss  this  question  of  prac- 
tice it  apparently  sanctions  it  because  attention  was  called  to  it  in  the 
brief  of  the  appellant.  The  appellant  cited  the  case  of  MitcheU  v. 
Dunman  Realty  Co.,  135  App.  Div.  583;  120  Supp.  771,  as  authority 
for  the  practice.  The  case  cited,  however,  arose  under  §  547  of  the 
Code.  There  is  authority  for  the  practice  of  entering  an  order  instead 
of  an  interlocutory  judgment  on  a  decision  on  a  demurrer  brought  on 
for  trial  as  a  contested  motion.  People  v.  Bleecker  St.  &  FuUon  Ferry 
R.  Co.,  67  Misc.  582;  124  Supp.  786. 
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specified  building.  The  plaintiff's  assignor  held  a  mort- 
gi^  upon  the  insured  building  and  there  was  atta^^hed  to 
the  policy  a  mortgagee  clause  which  as  the  demurrer  ad- 
mits provided  that  the  loss  or  damage,  if  any,  to  the  prem- 
ises insured  should  be  payable  to  Henry  Gerken,  mort- 
gagee, as  interest  might  appear,  and  further  provided  that 
the  insurance  as  to  the  interest  of  the  said  mortgagee 
therein  should  not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property  described  therein, 
nor  by  any  change  m  the  title  or  ownership  of  the  prop- 
erty. The  complaint  alleges  the  fire  on  the  premises  and 
the  amount  of  loss  resulting  therefrom,  the  other  insm*- 
ances  on  the  property  and  the  proportion  of  the  loss  for 
which  defendant  is  liable  under  its  said  policy.  The  com- 
plaint does  not  allege  that  the  insured  or  Gerken,  the  mort- 
gagee, or  plaintiff,  as  assignee  of  the  latter,  had  ever  served 
notice  of  loss  or  proofs  of  loss  upon  defendant,  and  the  de- 
murrer for  general  insufficiency  is  directed  especially  to 
this  omission. 

The  decision  below  rested  upon  the  proposition  that  the 
plaintiff's  assignor,  although  only  a  mortgagee,  was  bound, 
as  a  condition  precedent  to  a  recovery,  to  allege  and  prove 
that  he  or  the  mortgagor  had  within  the  time  prescribed 
by  the  policy  given  to  the  defendant  notice  of  the  loss  and 
furnished  proofs  of  loss.  Whether  or  not  such  an  obliga- 
tion rested  upon  the  mortgagee  is  the  crucial  question  in- 
volved in  this  appeal.  The  question  has  never  been  di- 
rectly passed  upon  in  this  State,  and  in  other  jurisdictions 
there  are  decisions  both  ways.  That  no  such  obligation 
rests  upon  a  mortgagee  has  been  held  in  Northern  Assur- 
ance  Co.  v.  Chicago  Mvtual  Bldg.  A^Loan  Asan.f  98  111. 
App.  152;  affd.,  198  El.  474;  Queen  Ins.  Co.  v.  Dearborn 
SamngSj  Loan  &  Bldg.  Assn.,  75  111.  App.  371;  affd.,  175 
111.  115;  Dwelling  House  Ins.  Co.  v.  Kansas  Loan  &  Trust 
Co.,  6  Kan.  App.  137;  48  Pac.  Rep.  891;  Glens  FaUs  Ins. 
Co.  V.  Porter y  44  Fla.  568;  33  So.  Rep.  473;  Adams  v.  Far- 
mers* Mut.  Fire  Ins.  Co.,  115  Mo.  App.  21.    On  the  other 
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hand  it  has  been  held  that  a  mortgagee  must  furnish  proofs 
of  loss  in  Lombard  Investment  Co,  v.  Dwelling  House  Ins. 
Co.f  62  Mo.  App.  315,  apparently  overruled  by  Adams  v. 
Farmers'  Mvi.  Fire  Ins.  Co.,  supra;  Southern  Home  Bldg.  & 
Loan  Assn.  v.  Home  Ins.  Co.  of  New  Orleans,  94  Ga.  167; 
American  Bldg.  &  Loan  Assn.  v.  Farmers'  Ins.  Co.,  11 
Wash.  619.  To  the  same  effect  is  Union  Inst,  for  Savings  v. 
Phcenix  Ins.  Co.,  196  Mass.  230,  although  the  precise  point 
was  not  involved.  In  that  case  neither  the  policy  nor 
the  mortgagee  clause  seems  to  have  been  the  same  as 
those  in  use  in  this  State,  and  the  case  turned  rather  on 
the  right  of  a  mortgagee  to  make  proofs  of  loss  than  upon 
his  obligation  so  to  do,  although  the  opinion  upholds  both 
the  right  and  the  obligation.  In  the  present  case  the  com- 
plaint does  not  undertake  to  set  forth  either  the  insurance 
policy  or  the  mortgagee  clause  in  their  precise  words.  We 
must  assume,  therefore,  that  the  policy  was  in  the  stand- 
ard form  which  alone  can  be  issued  in  this  State  {Hicks  v. 
British  Am.  Assur.  Co.,  162  N.  Y.  284),  and  that  the 
mortgagee  clause  is  substantially  in  the  form  set  forth  in 
the  complaint  and  admitted  by  the  demiurer,  to  wit,  that 
it  provides  that  the  insurance  as  to  the  interest  of  the  said 
mortgagee  therein  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  property  de- 
scribed therein.  The  effect  of  such  a  clause  has  long  been 
settled  in  this  State.  It  created  a  new  and  distinct  con- 
tract which  places  the  mortgagee  upon  another  and  a  dif- 
ferent footing  from  that  of  a  mere  assignee  or  appointee 
to  receive  the  loss,  and  removes  him  beyond  the  control  or 
effect  of  any  act  or  neglect  of  the  owner  of  the  property, 
and  renders  such  mortgagee  a  party  who  has  a  distinct 
interest  separate  from  the  owner,  embraced  in  another 
and  a  separate  contract.  The  interest  of  the  owner  and  of 
the  mortgagee  are  regarded  as  distinct  subjects  of  insur- 
ance. As  was  said  by  Rapallo,  J.:  '*I  think  the  intent  of 
the  clause  was  to  make  the  policy  operate  as  an  insurance 
of  the  mortgagors  and  the  mortgagees  separately,  and  to 
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give  the  mortgagees  the  same  benefit  as  if  they  had  taken 
out  a  separate  policy,  free  from  the  conditions  imposed 
upon  the  owners,  making  the  mortgagees  responsible  only 
for  their  own  acts.''  Hastings  v.  Westchester  Fire  Ins.  Co., 
73  N.  Y.  141.  Considering  the  contracts  with  the  owner 
and  the  mortgagee  as  separate  contracts  in  which  each  is 
subject  only  to  the  obligation  expressly  imposed  upon 
him,  we  must  next  turn  to  the  standard  form  of  fire  in- 
surance pohcy  to  ascertain  what  those  obligations  are. 
That  form  of  policy  was  devised  with  the  greatest  care  and 
constitutes  the  only  lawful  form  of  policy  which  may  be 
issued  in  this  State.  Its  conditions  are  plainly  expressed  in 
numbered  lines.  Lines  56  to  59,  inclusive,  state  distinctly 
what  conditions  and  obligations  apply  to  and  rest  upon  a 
mortgagee  as  follows:  "If,  with  the  consent  of  this  Com- 
pany, an  interest  under  this  policy  shall  exist  in  favor  of  a 
mortgagee,  or  of  any  person  or  corporation  having  an  in- 
terest in  the  subject  of  insurance  other  than  the  interest 
of  the  insiu*ed  as  described  herein,  the  conditions  hereinbe- 
fore  contained  shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relating  to  such 
interest  as  shall  be  written  upon,  attached  or  appended 
hereto. ' '  The  use  of  the  word ' '  hereinbefore ' '  in  the  above 
clause  is  most  significant,  and  when  we  come  to  consider 
the  nature  of  the  conditions  which  precede  the  clause, 
and  those  which  follow  after  it,  the  significance  of  its 
language  and  its  location  in  the  policy  become  absolutely 
controlling.  Lines  7  to  55,  preceding  the  mortgagee 
clause,  refer  to  acts  done  by  the  insured  prior  to  the  is- 
suance of  the  policy,  or  to  certain  contingencies  imder 
which  the  insurer  will  be  liable  to  no  one,  as,  for  instance,  if 
a  loss  occiu^  by  reason  of  invasion,  insiurection,  riot,  etc. 
Lines  60  to  112,  on  the  other  hand,  which  follow  after  the 
above-quoted  mortgagee  clause,  refer  wholly  to  condi- 
tions to  be  complied  with  by  the  insured  after  a  loss  has 
occurred.  Many  of  these  obligations  thus  imposed  upon 
the  owner  relate  to  matters  concerning  which  a  mortgagee 
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is  not  to  be  presumed  to  have  knowledge  or  with  which,  in 
the  nature  of  the  case,  he  could  not  comply.  Throughout 
the  policy  it  is  quite  apparent  that  the  '' insured,"  who  is 
required  to  do  certain  things  after  a  loss  has  occurred,  does 
not  include  a  mortgagee.  The  obligations  imposed  upon 
the  insured  by  lines  60  to  112  of  this  policy  are,  therefore, 
by  the  very  terms  of  the  policy  imposed  upon  the  original 
insured  person  and  not  upon  the  mortgagee.  This  in- 
cludes the  giving  of  immediate  notice  of  the  loss,  of  which 
the  mortgagee  may  be  ignorant  for  a  long  time,  and  the 
furnishing  of  proofs  of  loss  which  the  mortgagee  may  be 
quite  unable  to  do,  and  by  the  neglect  of  the  owner  or 
mortgagee  to  do  which  it  is  expressly  provided  that  the 
insurance  as  to  the  interest  of  the  mortgagee  shall  not  be 
invalidated.  We  are,  therefore,  of  the  opinion  that  the 
mortgagee  was  under  no  obligation  to  furnish  proof  of 
loss,  or  to  give  any  other  or  earlier  notice  of  loss,  than  that 
involved  in  the  commencement  of  this  action.  It  was  not, 
therefore,  necessary  to  allege  that  he  or  the  mortgagors 
had  given  such  proofs  of  loss  or  to  set  up  an  express  waiver 
thereof  by  the  insurer. 

It  follows  that  the  order  appealed  from  must  be  re- 
versed, with  ten  dollars  costs  and  disbursements,  and  the 
demurrer  overruled,  with  ten  dollars  costs,  with  leave  to 
defendant  to  withdraw  the  demurrer  and  answer  within 
twenty  days  upon  payment  of  such  costs. 

Inoraham,  p.  J.,  McLauohlin  and  Clarke,  JJ.,  con- 
curred; Lauohlin,  J.,  dissented. 

Lauohlin,  J.  (dissenting) : 

The  provisions  of  the  policy  are  not  fully  set  forth,  but 
since  the  Legislature  had  prescribed  a  form  of  policy  to  be 
known  and  designated  as  the  "Standard  Fire  Insurance 
Policy  of  the  State  of  New  York,"  and  had  prohibited  the 
use  of  any  other,  it  may  be  assumed  that  the  policy  con- 
formed to  the  requirements  of  the  statute  and  we  may  take 
judicial  notice  of  its  provisions.    Laws  of  1886,  chap.  488| 
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as  amd.  by  Laws  of  1887,  chap.  429;  Ins.  Law  (Gen.  Laws, 
chap.  38;  Laws  of  1892,  chap.  690),  §  121,  as  amd.  by  Laws 
of  1901,  chap.  513,  and  Laws  of  1903,  chap.  106;  Ins.  Law 
(Consol.  Laws,  chap.  28;  Laws  of  1909,  chap.  33),  §  121, 
as  amd.  by  Laws  of  1909,  chap.  240,  §  49;  ^  Hicks  v.  Brit- 
ish  Am.  Assur.  Co.,  162  N.  Y.  284;  Dickinson  v.  Oliver,  195 
id.  238,  243. 

I  am  of  opinion  that  the  standard  mortgagee  clause 
under  the  New  York  standard  policy  of  fire  insurance 
does  not  relieve  the  mortgagee  from  giving  notice  of  the 
fire  and  furnishing  proofs  of  loss  to  the  insurance  com- 
pany, an^  affording  it  the  benefit  of  the  arbitration  pro- 
vision with  respect  to  the  amount  of  the  loss  and  of  the 
short  Statute  of  Limitations  of  one  year  prescribed  in 
the  contract  for  bringing  the  action  to  recover  the 
loss. 

lines  56  to  59,  inclusive,  of  the  policy  provide  as  follows: 
"If,  with  the  consent  of  this  Company,  an  interest  imder 
this  policy  shall  exist  in  favor  of  a  mortgagee,  or  of  any 
person  or  corporation  having  an  interest  in  the  subject  of 
insurance  other  than  the  interest  of  the  insured  as  de- 
scribed herein,  the  conditions  hereinbefore  contained  shall 
apply  in  the  manner  expressed  in  such  provisions  and  con- 
ditions of  insurance  relating  to  such  interest  as  shall  be 
written  upon,  attached  or  appended  hereto.'' 

I  do  not  agree  with  the  construction  that  these  provi- 
sions of  the  policy  show  a  legislative  intent  or  an  intent  on 
the  part  of  the  author  that  none  of  the  subsequent  provi- 
sions were  to  be  applicable  to  the  mortgagee.  The  pre- 
ceding provisions,  so  far  as  they  relate  to  acts  of  the  owner, 
relate  to  matters  and  things  existing,  occurring,  or  that 
might  occur,  before  the  fire,  with  the  exception  of  filing 
false  proofs  of  loss  by  him  and  his  participation  in  estimat- 
ing the  damages;  while  all  of  the  succeeding  provisions 
relate  to  matters  and  things  occurring,  or  required  to  be 
done,  after  the  fire.    By  the  lines  quoted,  which  were  evi- 

>  %ioe  amd.  by  Laws  of  1910,  chaps.  168,  638,  668. 
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dently  drafted  before  the  clauses  to  be  attached  were  pre- 
paredy  it  is  plainly  provided  that  the  application  of  the 
preceding  provisions  to  the  mortgagee  might  be  limited 
and  defined  by  a  slip  or  rider  or  indorsement  on  the  policy, 
and  as  thus  contemplated  and  pursuant  to  the  statutes 
cited,  three  mortgagee  clauses  were  prepared.  One  of  the 
forms  relates  to  policies  in  which  the  owner  has  no  inter- 
est. The  other  two  relate  to  policies  requiring  payment  to 
the  mortgagee  "as  interest  may  appear,''  and  are  alike 
with  the  exception  that  one  limits  the  liability  to  a  pro- 
portionate part  of  the  loss  in  case  of  other  insurance.  The 
other  form,  with  this  clause  omitted,  is  as  follows : 

*'Loss  or  damage,  if  any,  under  this  policy,  shall  be 
payable  to  .  .  .  as  .  .  .  mortgagee  (or  trustee),  as  in- 
terest may  appear,  and  this  insurance,  as  to  the  interest 
of  the  mortgagee  (or  trustee)  only  therein,  shall  not  be  in- 
validated by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  within  described  property,  nor  by  any  foreclosure 
or  other  proceedings  or  notice  of  sale  relating  to  the  prop- 
erty, nor  by  any  change  in  the  title  or  ownership  of  the 
property,  nor  by  the  occupation  of  the  premises  for  pur- 
poses more  hazardous  than  are  permitted  by  this  policy; 
provided,  that  in  case  the  mortgagor  or  owner  shall  neg- 
lect to  pay  any  premiima  due  under  this  policy,  the  mort- 
gagee (or  trustee)  shall,  on  demand,  pay  the  same. 

''Provided,  also  that  the  mortgagee  (or  trustee)  shall 
notify  this  Company  of  any  change  of  ownership  or  oc- 
cupancy or  increase  of  hazard  which  shall  ,come  to  the 
knowledge  of  said  mortgagee  (or  trustee) ,  and  unless  per- 
mitted by  this  policy,  it  shall  be  noted  thereon  and  the 
mortgagee  (or  trustee)  shall  on  demand,  pay  the  premium 
for  such  increased  hazard  for  the  term  of  the  use  thereof; 
otherwise  this  policy  shall  be  null  and  void. 

''This  Company  reserves  the  right  to  cancel  this  policy 
at  any  time  as  provided  by  its  terms,  but  in  such  case  this 
policy  shall  continue  in  force  for  the  benefit  only  of  the 
mortgagee  (or  trustee)  for  ten  days  after  notice  to  the 
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mortgagee  (or  trustee)  of  such  cancellation  and  shall  then 
cease,  and  this  Company  shall  have  the  right,  on  like 
notice,  to  cancel  this  agreement. 

"Whenever  this  Company  shall  pay  the  mortgagee  (or 
trustee)  any  sum  for  loss  or  damage  under  this  policy 
and  shall  claim  that,  as  to  the  mortgagor  or  owner,  no 
liability  therefor  existed,  this  Company  shall,  to  the  ex- 
tent of  such  payment,  be  thereupon  legally  subrogated  to 
all  the  rights  of  the  party  to  whom  such  payment  shall  be 
made,  under  all  securities  held  as  collateral  to  the  mort- 
gage debt,  or  may,  at  its  option,  pay  to  the  mortgagee  (or 
trustee)  the  whole  principal  due  or  to  grow  due  on  the 
mortgage  with  interest,  and  shall  thereupon  receive  a  full 
assignment  and  transfer  of  the  mortgage  and  of  all  such 
other  securities;  but  no  subrogation  shall  impair  the  right 
of  the  mortgagee  (or  trustee)  to  recover  the  full  amount 
of  .  .  .  claim. 

"Dated, 

"Attached  to  and  forming  part  of  Policy  No.  .  .  . 

" (Signature  for  Company)." 

The  object  of  the  provision  to  the  efifect  that  the  policy 
should  not  be  invalidated  by  acts  or  neglect  of  the  mort- 
gagor or  owner  was,  I  think,  to  protect  the  mortgagee 
against  acts  and  omissions  of  the  mortgagor  or  owner,  or 
others,  which  would  invalidate  the  policy  or  prevent  a 
recovery  by  the  mortgagor  or  owner  but  over  which  the 
mortgagee  would  have  no  control,  and  concerning  which 
he  would  have  no  opportunity  of  acquiring  knowledge,  as, 
for  instance,  taking  out  other  insurance  or  transferring 
the  property,  or  assigning  an  interest  therein,  or  leaving 
the  same  vacant,  or  the  commencement  of  an  action  to 
foreclose  another  mortgage.  Hastings  v.  Westchester  Fire 
Ins.  Co.,  73  N.  Y.  141;  Cole  v.  Germania  Fire  Ins.  Co.,  99 
id.  36.  The  inference  from  the  lines  quoted  from  the 
standard  policy  is,  I  think,  that  the  succeeding  provisions 
were  all  to  remain  in  force  without  any  modification  as 
part  of  the  contract  of  insurance  between  the  company 
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and  the  mortgagee,  so  far  as  apparently  applicable.  If 
this  be  not  so,  then  the  mortgagee  may  commence  an  ac- 
tion to  recover  his  loss  at  any  time  within  six  years  after 
the  fire,  or  within  six  years  and  sixty  days  after  ''due 
notice,  ascertainment,  estimate,  and  satisfactory  proof  of 
the  loss  have  been  received  by"  the  company,  the  loss  not 
being  payable  until  such  sixty  days  (Hastings  v.  Westchester 
Fire  Ins.  Co.y  73  N.  Y.  141)  without  giving  notice  of  the  fire 
to  the  company,  or  presenting  proofs  of  loss  or  affording 
the  company  an  opportunity  to  arbitrate,  and  without 
being  affected  by  the  short  Statute  of  Limitations  of  one 
year  therein  prescribed,  all  of  which  would  be  applicable 
to  a  claim  made  by  the  owner.  I  concede  that  the  attach- 
ment of  the  mortgagee  clause  by  the  insurance  company, 
at  the  request  of  the  owner  or  mortgagee,  gives  rise  to  a 
separate  contract  of  insurance  between  the  mortgagee  and 
the  company  (Hastings  v.  Westchester  Fire  Ins.  Co.y  73 
N.  Y.  141 ;  Eddy  v.  London  Assurance  Corporationy  143  id. 
311),  but  I  am  of  opinion  that  it  is  not  fully  expressed  in 
the  mortgagee  clause  alone  or  in  the .  provisions  of  the 
policy  preceding  line  59  expressly  referred  to  therein.  The 
insurance  company  was  not  obliged  to  insiu^  the  mort- 
gagee, and  I  regiuxl  it  as  an  unreasonable  construction 
of  the  contract  to  hold  that,  by  consenting  to  do  so,  it  is 
deemed  to  have  intended  to  exclude  all  provisions  with 
respect  to  notice  of  the  fire,  proofs  of  loss,  arbitration  and 
the  short  Statute  of  Limitations.  This  insurance  com- 
pany did  not  prepare  the  standard  policy  or  the  mortgagee 
clauses,  and  there  is  no  evidence  that  it  participated 
therein.  The  statutes  cited  contemplated  that  they 
should  be  prepared  by  the  board  of  fire  underwriters  or 
by  the  Superintendent  of  Insurance.  But  whether  pro- 
visions of  the  policy,  the  meaning  of  which  is  not  clear, 
are  to  be  construed  favorably  to  the  insiu'ed,  as  if  they  were 
drafted  by  the  insurance  company,  for  which  there  ap- 
pears to  be  authority  (Matthews  v.  Am.  Central  Ins.  Co., 
154  N.  Y.  449,  456;  Walradt  v.  Ph4mix  Ins.  Co.,  136  id. 
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375),  or  like  a  statute  on  the  theory  that  they  were  forced 
upon  the  insurance  companies,  for  which  there  is  also 
authority  (Kerr,  Ins.,  §  70;  Hamilton  v.  Royal  Ins.  Co.,  156 
N.  Y.  327,  336;  see,  also.  Hicks  v.  British-Am.  Assur.  Co.j 
162  id.  284,  294),  is  not  very  important  as  I  view  the  case. 
The  action,  whether  by  mortgagee  or  owner,  and  even 
though  no  policy  had  been  issued,  is  based  upon  and  can 
only  be  maintained  according  to  the  conditions  of  the 
standard  policy.  Hicks  v.  British  Am.-Assur.  Co.,  supra. 
It  is,  therefore,  an  action  on  the  policy.  Starting  with  the 
mortgagee  clause  to  ascertain  what  provisions  of  the  pol- 
icy must  be  taken  with  it  to  constitute  a  complete  con- 
tract, I  find  no  escape  from  the  conclusion  that  lines  106 
and  107  apply.  They  are  as  follows : "  No  suit  or  action  on 
this  policy,  for  the  recovery  of  any  claim,  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing  requirements, 
nor  imless  commenced  with  twelve  months  next  after  the 
fire." 

It  will  be  observed  that  these  provisions  lastly  quoted 
are  not  limited  to  an  action  by  the  insured  but  extend  to 
every  action  on  the  policy  to  recover  any  claim.  If  this  be, 
as  I  think  it  is,  an  action  on  the  policy,  then  not  only 
must  it  be  commenced  within  the  period  limited  therefor, 
but  it  cannot  be  maintained  until  the  insured  has  com- 
plied with  the  other  requirements  of  the  policy  not  ex- 
pressly waived  or  modified  by  the  mortgagee  clause,  or  in 
the  event  of  his  refusal  or  default,  until  substantial  com- 
pliance by  the  mortgagee.  Southern  Home  Bldg.  &  Loan 
Assn.  V.  Home  Ins.  Co.  of  New  Orleans,  94  Ga.  167;  Amer- 
ican Bldg.  &  Loan  Assn.  v.  Farmers^  Ins.  Co.,  11  Wash. 
619.  In  the  case  last  cited  an  instructive  opinion  on  this 
point  was  delivered.  The  court  in  deciding  whether  the 
contract  with  the  mortgagee  was  manifested  exclusively 
by  the  mortgagee  clause  said  among  other  things :  ''But  we 
think  also,  that  all  of  the  provisions  of  the  policy  con- 
tinued in  force, .  excepting  only  such  as  are  inconsistent 
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with  the  provisions  contained  in  the  clause  annexed.  In 
other  words,  th^'t  the  annexation  of  the  mortgage  clause 
operates  merely  as  a  modification  of  the  policy  by  dis- 
pensing with  certain  requirements,  duties,  and  obUgations 
which,  by  the  terms  of  the  policy,  were  imposed  upon  the 
owner,  and  protects  the  mortgagee  against  his  (the  mort- 
gagor's) acts  either  of  omission  or  commission;  but  that 
general  provisions  of  the  policy  intended  for  the  security 
and  protection  of  the  company,  and  which  do  not  relate 
personally  to  the  mortgagor,  such  as  the  stipulation  con- 
cerning the  time  in  which  an  action  shall  be  brought,  are 
not  abrogated  or  affected  by  it.  The  mortgage  clause  is 
not  a  complete  contract  in  itself,  nor  does  it  profess  to  be. 
It  is,  of  course,  conclusive  upon  the  parties  in  so  far  as  it 
speaks,  and  controls  any  provisions  of  the  policy  to  which 
it  is  attached  which  are  inconsistent  with  it;  but,  as  a 
complete  or  entire  contract,  it  is  indefinite  and  uncertain. 
Resort  must  still  be  had  to  the  terms  of  the  policy  to  as- 
certain many  things  which  are  the  very  life  of  the  con- 
tract; among  others,  the  amount  of  the  insurance,  the 
property  insured,  the  terms  of  the  insurance,  and  very 
many  matters  concerning  which  the  indorsement  itself 
furnishes  absolutely  no  information  whatever.  The  suit 
is  based,  not  upon  the  indorsement  as  a  complete  con- 
tract, but  upon  the  policy  of  which  it  is  simply  a  part.  It 
is  the  policy  which  constitutes  the  basis  of  plaintiff's  right 
to  a  recovery,  and  it  plainly  and  unmistakably  says  that 
*  no  suit  or  action  for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  in  any  co\u*t,  .  •  .  unless 
such  suit  or  action  shall  be  commenced  within  twelve 
months  next  after  the  date  of  the  fire  from  which  such  loss 
shall  occur.' "  If ,  as  has  been  held  by  the  General  Term, 
the  mortgagee  becomes,  to  the  extent  of  his  interest,  the 
insured  within  the  meaning  of  that  term  as  used  in  the 
policy  (Armstrong  v.  Agricultural  Ins.  Co.,  56  Hun,  399; 
reversed  on  another  point,  130  N.  Y.  560,  wherein  it  ap- 
pears to  have  been  assumed  that  the  company  was  en- 
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titled  to  proofs  of  loss  either  by  the  owner  or  mortgagee), 
then  it  is  manifest  that  the  provisions  requiring  the  in- 
sured to  give  notice  of  the  fire,  to  file  proofs  of  loss  and  to 
arbitrate  the  damages  if  unable  to  agree  thereon,  are  ap- 
plicable, and  that  the  action  cannot  be  maintained.  If, 
however,  the  mortgagee  be  not  the  insured,  still  it  is,  I 
think,  incumbent  on  him  to  show  that  the  insured  has 
performed  his  obligations  accruing  subsequent  to  the  loss, 
or  in  default  thereof  that  the  mortgagee  has  performed 
them  as  to  that  part  of  the  loss  payable  to  the  mortgagee 
to  the  best  of  his  ability,  and  if  not  within  the  time  limited 
for  performance  by  the  insured  upon  whom  in  that  con- 
struction of  the  policy  the  duty  would  rest  in  the  first 
instance,  then  within  a  reasonable  time  after  acquiring 
knowledge  or  notice  of  the  fire  and  of  default  on  the  part 
of  the  insured.  Union  Inst,  for  Savings  v.  Phoenix  Ins. 
Co.,  196  Mass.  230;  Moore  v.  Hanover  Fire  Ins.  Co.,  71 
Hun,  199;  reversed  on  another  point,  141  N.  Y.  219.  See, 
also,  Matthews  v.  Am.  Central  Ins.  Co.,  supra.  The  court 
is  not  on  this  appeal  required  to  decide  whether  the  mort- 
gagee becomes  the  insured  as  to  his  interest  or  whether  not 
being  the  insured  his  right  to  recover  depends  upon  com- 
pliance by  the  insured  or  on  his  own  part  with  one  or  more 
of  the  provisions  with  respect  to  notice  of  the  fire,  proofs 
of  loss  and  arbitration  as  to  damages,  for  if  in  either  as- 
pect of  the  case  some  notice  of  the  fire,  or  proof  of  loss  or 
opportunity  to  arbitrate  was  required,  then  the  judgment 
in  favor  of  the  defendant  cannot  be  disturbed.  That 
these  provisions  constitute  an  essential  part  of  any  con- 
tract of  insurance  based  on  the  policy  is  evident,  I  think, 
on  reading  the  policy.  At  the  very  outset  in  the  first  sen- 
tence which  embraces  the  first  six  lines  it  is  provided  that 
the  liability  of  the  company  shall  be  limited  to  the  cash 
value  or  what  it  would  cost  to  repair  or  replace  the  prop- 
aly,  and  that  it  shall  have  the  option  to  take  damaged 
property  at  its  appraised  value  and  repair,  rebuild  or  re- 
place the  property  damaged  or  destroyed.    Is  it  reasonable 
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to  construe  the  contract  between  the  mortgagee  and  the 
company  as  excluding  these  provisions?  The  mortgaged 
interest  may  be  more  than  the  total  loss.  If  these  pro- 
visions are  eluninated,  of  what  use,  in  such  event,  are 
they  to  the  company?  If  it  be  not  liable  to  the  owner  it 
might  under  the  subrogation  clause  have  a  right  of  action 
against  him  for  reimbursement,  but  of  what  avail,  in  that 
event,  are  these  provisions  with  respect  to  repairing,  re- 
storing or  rebuilding?  That  the  agreement  with  the  mort- 
gagee is  subject  to  such  provisions  has  long  been  the 
settled  law  of  this  jurisdiction.  HeUmann  v.  Westchester 
Fire  Ins.  Co.,  75  N.  Y.  7.  See,  also,  Wynkoop  v.  Niagara 
Fire  Ins.  Co.,  91  id.  478.  In  the  same  sentence  we  find  a 
provision  for  arbitrating  the  loss  in  the  event  that  the 
insured  and  the  company  are  unable  to  agree  thereon. 
Can  there  be  any  doubt  that  if  they  do  agree,  or  if  the 
damages  be  arbitrated  according  to  the  contract,  the  loss 
agreed  upon  or  determined  by  the  arbitration,  in  the  ab- 
sence of  bad  faith  or  fraud,  will  be  binding  on  the  mort- 
gagee? It  is  then  provided  in  the  same  sentence  as  fol- 
lows: ''and  the  amount  of  loss  or  damage  having  been 
thus  determined,  the  sum  for  which  this  company  is  liable 
pursuant  to  this  policy  shall  be  payable  sixty  days  after 
due  notice,  ascertainment,  estimate,  and  satisfactory  proof 
of  the  loss  have  been  received  by  this  company  in  ac- 
cordance with  the  terms  of  this  policy."  Whether  the 
policy  be  construed  as  a  form  of  contract  prescribed  by  the 
Legislature,  so  that  the  legislative  intent  governs,  or  as 
reconmiended  or  prepared  by  those  representing  the  in- 
terests of  insurance  companies,  I  think  it  is  not  reasonable 
to  infer  that  it  was  intended  as  between  the  mortgagee 
and  the  company  to  exclude  all  of  these  conditions  upon 
which  liability  of  the  company  to  pay  the  loss  in  money 
depends.  In  my  opinion  the  only  theory  on  which  the  lia- 
bility of  the  company  to  the  mortgagee  without  substantial 
compliance  with  these  conditions  precedent  could  be  sus- 
tained is  that  the  mortgagee  clause  alone  constitutes  the 
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contract  and  that  not  only  are  all  provisions  succeeding 
lines  56  and  59  excluded  but  also  all  preceding  provisions 
that  are  not  expressly  continued  by  the  mortgagee  clause. 
Such  a  contention  would  be  untenable.  None  of  the  pro- 
visions of  tiie  first  six  lines,  which  I  have  discussed  and 
considered,  are  expressly  continued  by  the  mortgagee 
clause.  Moreover,  it  is  expressly  provided  in  lines  31  to 
35  inclusive,  that  the  company  shall  not  be  liable  for 
loss  caused  directly  or  indirectly  ''by  invasion,  insurrec- 
tion, riot,  civil  war  or  conunotion,  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority;  .  .  .  or  .  .  . 
by  explosion  of  any  kind,  or  lightning;  but  liability  for 
direct  damage  by  lightning  may  be  assumed  by  specific 
agreement  hereon.''  None  of  these  provisions  are  ex- 
pressly continued  by  the  mortgagee  clause,  but  could  it 
be  successfully,  or  even  seriously  maintained  that  these 
provisions  do  not  form  part  of  the  contract  between  the 
mortgagee  and  the  insurance  company?  Is  it  reasonable 
to  suppose  that  liability  to  mortgagees  was  imposed  upon 
the  insurance  companies  by  the  Legislature,  or  volun- 
tarily assumed  by  them  for  a  loss  arising  from  a  cause  ex- 
pressly excluded  from  the  risks  assumed?  It  is  also  sig- 
nificant that  these  provisions  are  not  expressly  limited  to 
liability  to  the  owner  but  are  general  and  relate  to  all 
liability  imder  the  policy.  Likewise  lines  36  and  37  pro- 
vide: ''If  a  building  or  any  part  thereof  fall,  except  as  the 
result  of  fire,  all  insurance  by  this  policy  on  such  building 
or  its  contents  shall  immediately  cease."  These  provi- 
sions are  not  expressly  continued  by  the  mortgagee  clause, 
but  for  the  reasons  already  assigned,  I  think  that  they  con- 
stitute part  of  the  contract  with  the  mortgagee.  There 
are  other  provisions  preceding  line  59  to  which  the  same 
argument  applies.  Provisions  rendering  the  policy  void  for 
misrepresentations  on  the  part  of  the  owner  with  respect 
to  his  interest  in  the  property  invalidate  it  also  as  to  a 
mortgagee  under  the  standard  policy  and  mortgagee 
clause.    Genesee  Falls  Sav.  Assn.  v.  U.  S.  Fire  Ins.  Co.,  16 
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App.  Div.  587.  See,  also,  Graham  v.  Fireman^ s  Ins.  Co., 
87  N.  Y.  69.  Now  if  I  have  succeeded  in  demonstrating 
that  the  provisions  of  the  policy  preceding  line  59  which 
are  neither  expressly  modified  nor  continued  in  force  by 
the  mortgagee  clause  constitute,  so  far  as  applicable,  part 
of  the  contract  of  insurance  with  the  mortgagee,  then  it 
follows  logically,  I  think,  that  the  provisions  with  respect 
to  notice  of  the  fire,  proof  of  loss  and  arbitration  likewise 
become  part  of  that  contract,  for  although  the  specific  re- 
quirement with  respect  to  these  things  is  contained  in 
lines  succeeding  line  59,  yet  there  are,  as  has  been  seen,  in 
the  first  sentence  of  the  policy,  general  provisions  with 
respect  thereto  which  in  reality  make  them  part  of  the 
very  first  provisions  of  the  contract.  The  provisions  with 
respect  to  notice  of  the  fire,  proof  of  loss,  arbitration  as  to 
the  damages,  and  fixing  a  short  Statute  of  Limitations — 
of  course  the  question  as  to  the  Statute  of  Limitations  is 
not  presented  by  the  demurrer — ^may  fairly  be  said  to  be 
applicable  to  any  claim  made  against  the  company  under 
the  policy,  and  without  expressing  an  opinion  as  to  whether 
the  mortgagee  is  an  insured  within  the  contemplation  of 
the  contract  I  am  decidedly  of  opinion  that  the  action 
cannot  be  maintained  without  alleging  compliance  by  the 
owner  with  the  requirements  of  the  policy  with  respect  to 
giving  notice  of  the  fire,  filing  proofs  of  loss  and  affording 
the  company  an  opportunity  to  arbitrate  the  loss,  or  in 
default  of  compliance  by  the  owner,  such  compliance  in 
those  respects  on  the  part  of  the  mortgagee  as  could  be 
made  in  the  exercise  of  due  diligence  and  reasonable  care. 
I  am  of  opinion  that  the  decision  of  the  Court  of  Appeals  in 
Eddy  V.  London  Assurance  Corporation  (supra)  tends  to 
sustain  these  views.  There  Judge  Peckham,  writing  for 
the  court,  in  deciding  that  the  contract  with  the  mort- 
gagee is  separate,  said:  ''By  taking  the  insurance  in  the 
manner  the  mortgagee  herein  did,  instead  of  taking  out  a 
separate  policy,  all  the  provisions  in  the  policy,  which 
from  their  natiu'e  would  properly  apply  to  the  case  of  an 
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insurance  of  the  mortgagee's  interest,  would  be  regarded 
as  forming  part  of  the  contract  with  him,  while  those  pro- 
visions which  antagonize  or  impair  the  force  of  the  particu- 
lar and  specific  provisions  contained  in  the  clause  provid- 
ing for  the  insurance  of  the  mortgagee,  must  be  regarded 
as  ineffective  and  inapplicable  to  the  case  of  the  mort- 
gagee." 

The  views  expressed  by  the  Court  of  Appeals  in  Hicka 
V.  BritishrAm.  Assur.  Co.  (supra)  tend  also  to  uphold 
the  contention  made  m  behalf  of  the  insurance  company. 
In  that  case  Chief  Judge  Parker,  writing  for  the  court, 
pointed  out  that  the  piu'pose  of  requiring  proofs  of  loss 
was  to  prevent  the  perpetration  of  fraud  on  the  insurance 
companies.  It  scarcely  needs  reflection  to  realize  that  if  a 
mortgagee  may  recover  six  years  or  more  after  the  loss, 
without  notice  of  the  fire,  proof  of  loss  or  opportunity  for 
arbitration,  the  door  will  be  opened  wide,  not  only  to 
fraudulent  claims  upon  which  the  companies  will  be  vic- 
timized, for  they  will  be  helpless  in  many  instances  to  de- 
fend themselves  against  dishonest  claims,  but  also  to  col- 
lusion between  owners  and  mortgagees. 

I,  therefore,  vote  for  affirmance. 

Order  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  demurrer  overruled,  with  ten  dollars  costs, 
with  leave  to  defendant  to  withdraw  demurrer  and  answer 
on  payment  of  costs.    Settle  order  on  notice. 


28       Heilbrunn  v.  Ger&can  Alliance  Ins.  Co. 

Complaint 

Form  No.  1 

Complaint  on  Fire-insurance  Policy  by  Mortgagee  * 

Supreme  Court  of  the  State  of  New  York 

New  York  County. 


Simon  Heilbrunn, 

Plaintiff, 
against 
German  Alliance  Insurance 
Company  of  New  York, 

Defendant. 


The  plaintiff  for  his  amended  complaint  by  Morrison  & 
Schiff,  his  attorneys,  respectfully  shows  to  this  court  and 
alleges : 

I.  That  at  the  times  hereinafter  mentioned  the  defend- 
ant was  and  still  is  a  domestic  corporation  organized  and 
existing  under  the  laws  of  the  State  of  New  York,  and  hav- 
ing an  office  for  the  transaction  of  business  in  the  borough 
of  Manhattan,  city  and  county  of  New  York. 

II.  That  on  or  about  the  21st  day  of  July,  1906,  the 
defendant  duly  made,  issued  and  deUvered  its  certain 
policy  of  insurance  No.  37,345,  wherein  and  whereby,  in 
consideration  of  the  premimn  duly  paid  therefor  and  by 
it  received  and  ever  since  retained,  it  insured  Cecilia  M. 
Siff  for  the  term  of  three  years  from  the  13th  day  of  July, 
1906,  to  the  13th  day  of  July,  1909,  at  noon  against  all 
direct  loss  or  damage  by  fire,  to  the  extent  of  ten  thousand 
($10,000)  dollars,  on  the  brick  and  stone  tin  roof  and 
coped  building  and  addition,  situate  at  No.  1408  Avenue 
A,  New  York  City. 

III.  That  at  the  time  of  the  issuance  of  said  policy,  and 
for  some  time  theretofore,  Cecilia  Siff  was  the  owner  of  the 
premises  described  in  said  policy  and  the  assured  therein 
named;  that  by  the  mortgagee  clause  attached  to  said 

*  From  Heilbrunn  v.  German  Alliance  Ins.  Co.,  140  App.  Div.  557; 
125  Supp.  374;  aff'd  202  N.  Y.  Memo,    See  anU,  page  11. 
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policy  the  loss  or  damage,  if  any,  to  the  premises  therein 
described  was  payable  to  Henry  Gerken,  mortgagee,  as 
interest  may  appear,  and  said  policy  provided  that  the 
insurance  as  to  the  interest  of  the  said  mortgagee  therein, 
shall  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  property  described  therein,  nor  by  any 
change  in  the  title  or  ownership  of  the  property. 

IV.  That  within  the  period  covered  by  said  policy  of 
insm^ance,  and  on  or  about  the  17th  day  of  October,  1908, 
a  loss  by  fire  occurred  to  the  premises  described  in  said 
policy,  whereby  the  same  was  damaged  and  that  the  said 
fire  did  not  occur  from  any  of  the  causes  excepted  in  the 
said  policy  of  insurance. 

V.  That  the  actual  cash  value  of  the  property  described 
in  said  policy  and  destroyed  by  fij'e  was  at  the  time  of  said 
fire  about  the  sum  of  twenty  thousand  (S20,000)  dollars, 
and  that  the  damage  thereto  by  said  fire  was  the  sum  of 
five  thousand  ($5,000)  dollars;  that  the  total  amount  of 
insurance  thereon  insuring  the  interest  of  said  Henry  Ger- 
ken  as  mortgagee  was  the  sum  of  ten  thousand  ($10,000) 
dollars,  and  that  there  was  other  insurance  upon  said 
property  aggregating  about  sixteen  thousand  ($16,000) 
dollars,  and  that  the  defendant's  proportion  of  said  loss  is 
about  thirty-five  hundred  ($3,500)  dollars. 

VI.  That  at  the  time  of  the  issuance  of  said  policy  and 
at  the  time  of  the  fire  the  said  Henry  Gerken  was  the 
owner  of  a  bond  secured  by  a  mortgage  on  said  premises 
for  twelve  thousand  five  hundred  ($12,500)  dollars,  which 
was  unpaid,  and  that  prior  to  the  commencement  of  this 
action  said  Henry  Gerken  duly  assigned  to  the  plaintiff 
the  aforesaid  claim  and  cause  of  action  against  the  de- 
fendant imder  its  policy  as  aforesaid,  by  reason  of  the 
fire  hereinabove  referred  to;  and  that  the  plaintiff  is  now 
the  lawful  owner  of  said  claim  and  cause  of  action. 

VII.  That  said  Henry  Gerken  and  the  plaintiff  have 
made  due  demand  of  the  defendant  for  the  pajrment  of 
the  sum  of  thirty-five  hundred  ($3,500)  dollars,  but  that 
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the  defendant  has  refused  to  pay  the  same,  and  that  there 
is  due  and  owing  by  the  defendant  to  the  plaintiff  the 
aforesaid  sum,  with  interest  from  the  17th  day  of  Decem- 
ber, 1908. 

Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  thirty-five  hundred  ($3,500) 
dollars,  with  interest  thereon  from  the  17th  day  of  De- 
cember, 1908,  together  with  the  costs  and  disbursements 
of  this  action. 

Morrison  &  Schiff, 
Attorneys  for  Plaintiff, 

320  Broadway, 
Borough  of  Manhattan, 

New  York  City. 
[Venficatwn.] 


Robert  B.  Hirsch  et  al.,  Copartners  under  the  Firm 
Name  of  William  Openhym,  Appellants,  t;.  The  New 
England  Navigation  Company,  Defendant,  and  Fer- 
dinand S.  Ferguson,  Sr.,  et  al,  Doing  Business  under 
the  Firm  Name  of  F.  S.  Ferguson  &  Son,  Respondents.^ 

(200  N.  Y.  263;  rev'g  129  App.  Div.  178;  113  Supp.  396) 

Complaint;  demurrer;  grounds  of  determination  in  appellate 
court;  carrieni;  joinder  of  truckman  and  steamship  company 
as  defendants  for  loss  of  goods. 

1.  In  deciding  an  issue  of  law  raised  by  a  demurrer  the  appellate 
court  may  affirm  or  reverse  an  order  or  judgment  upon  any 
ground  and  for  any  reason  that  such  court  may  decide  to  be 

1  As  this  case  went  to  the  Court  of  Appeals  under  the  practice,  which 
was  recently  approved,  of  appealing  from  a  final  judgment  entered  on 
a  demurrer  where  the  defeated  party  fails  to  amend  under  the  privilege 
given  in  the  interlocutory  judgment,  but  allows  final  judgment  to  be 
entered,  the  forms  of  the  various  papers  from  the  time  the  complaint 
was  served  up  to  the  app)eal  to  the  Court  of  Appeals,  as  printed  in  the 
record,  are  given  herewith  beginning  at  page  35.  Under  the  more 
recent  practice,  where  a  demurrer  is  brought  on  for  trial  as  a  litigated 
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controlling,  regardless  of  the  ground  or  reason  stated  in  de- 
ciding such  issue  by  the  Special  or  Trial  Term. 

2.  Upon  a  demurrer  only  the  allegations  of  the  pleading  are  to 
be  considered.  No  inference  or  assumption  can  be  indulged 
in  except  such  as  properly  arises  from  the  pleading  to  which 
the  demurrer  is  served. 

3.  A  complaint  joining  a  truckman  and  a  steamship  company 
as  joint  defendants  in  an  action  to  recover  damages  for  the 
loss  of  goods  taken  by  the  truckman  from  the  place  of  business 
of  the  consignor  to  be  delivered  to  the  steamship  company, 
in  which  complaint  it  is  alleged  that  the  defendants  failed 
to  deliver  the  goods,  states  a  joint  cause  of  action  against 
both  defendants  and  is  not  subject  to  demurrer  for  misjoinder 
of  causes  of  action. 

Appeal  from  a  final  judgment,  entered  February  1, 
1909,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  which 
affirmed  an  interlocutory  judgment  of  Special  Term  sus- 
taining a  demurrer  to  the  complaint. 

Reversed. 

Wilson  E.  Tipple  and  George  W.  Plitty  for  appellants. 
Henry  C.  Hunter,  for  respondents. 

The  defendants  Ferguson  demurred  to  the  plaintiffs' 
complaint  upon   the   grounds,  first,  that  the  complaint 

motion,  under  the  amendment  to  §  976  of  the  Code  of  Civil  Procedure, 
an  order  instead  of  an  interlocutory  judgment  is  first  entered  on  the 
decision  on  the  demurrer.  The  defeated  party  can  then  appeal  directly 
from  the  order  as  far  as  the  Appellate  Division.  But  if  he  desires  to 
go  to  the  Court  of  Appeals  on  the  questions  raised  by  the  demurrer 
he  must  wait  until  a  final  judgment  has  been  entered  on  the  judgment 
or  order  of  the  Appellate  Division,  and  then  appeal  from  that  final 
judgment  in  the  same  way  that  he  would  had  the  demurrer  been  regu- 
larly brought  on  for  trial  at  Special  Term  and  an  interlocutory  judg- 
ment had  been  entered  in  the  first  instance  instead  of  an  order. 
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does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  as  against  them;  second,  that  it  appears  upon 
the  face  of  the  complaint  that  causes  of  action  have  been 
improperly  imited  therein. 

The  demurrer  was  sustained  at  the  Special  Term  upon 
the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  as  against  the  de- 
fendants Ferguson.  An  appeal  was  taken  from  the  inter- 
locutory judgment  entered  thereupon  to  the  Appellate 
Division,  where  it  was  affirmed  without  expressing  in  the 
order  affirming  the  judgment  any  groimds  therefor,  but  it 
appears  by  the  opinion  of  the  Appellate  Division  that  a 
majority  of  the  members  of  the  comi;  were  of  the  opinion 
that  the  complaint  states  a  cause  of  action  against  the 
defendants  Ferguson  and  that  it  also  states  a  cause  of 
action  against  the  defendant  The  New  England  Naviga- 
tion Company,  and  that  such  causes  of  action  have  been 
improperly  united  in  the  complaint.  The  interlocutory 
judgment  sustaining  said  demurrer  was  affirmed. 

Final  judgment  has  been  entered  against  the  plaintiffs 
in  favor  of  the  defendants  Ferguson  upon  the  order  affirm- 
ing the  interlocutory  judgment.  The  appellants  insist  in 
this  court  that  the  Appellate  Division  was  restricted  in  its 
consideration  of  the  appeal  to  the  question  as  to  whether 
the  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action  against  the  demurring  defendants. 

The  contention  of  the  appellants  upon  that  question 
arises  from  their  confusing  the  power  of  Appellate  Coiuls 
in  determining  appeals  involving  questions  of  fact  with 
appeals  involving  questions  of  law. 

It  is  one  of  the  fundamental  principles  of  our  law  that 
questions  of  fact  are  to  be  tried  and  determined  in  a  court 
of  original  jurisdiction,  and  it  is  not  the  appropriate  func- 
tion of  an  Appellate  Court  sitting  as  such  to  determine 
controverted  questions  of  fact  and  render  final  judgment 
upon  such  determination.  Dudos  v.  KeUey,  197  N.  Y. 
76;  Benedict  v.  Amoux,  164  N.  Y.  715,  724;  Moffet  v. 
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Sackett,  18  N.  Y.  522;  AUman  v.  HofeUer,  152  N.  Y.  498; 
Matter  of  Chapman,  162  N.  Y.  456. 

There  is  an  exception  provided  by  statute  by  which  the 
Appellate  Division  is  given  authority  to  decide  questions 
of  fact  and  receive  further  testimony  in  case  of  certain 
appeals  from  the  Surrogate's  Court  (Code  Civ.  Pro.  §  2586), 
and  a  submitted  controversy  to  a  court  of  record  is  tried 
in  the  Appellate  Division  of  the  Supreme  Court,  but  the 
facts  upon  which  the  controversy  depends  must  be  stated 
by  the  parties.    Code  Civ.  Pro.,  §§  1279-1281. 

Where  a  judgment  is  reversed  final  judgment  cannot  be 
rendered  by  the  Appellate  Court  imless  the  facts  are  con- 
ceded, uncontrovertibly  established  by  record  or  other- 
wise, or  found  by  the  trial  court.  Dudos  v.  KeUey,  supra; 
Matter  of  Chapman^  supra. 

These  rules,  however,  dp  not  apply  where  the  issue  to 
be  determined  is  solely  one  of  law. 

A  demurrer  raises  an  issue  of  law.  Code  Civ.  Pro., 
§  964.  In  deciding  an  issue  of  law  the  Appellate  Court 
may  aflSrm  or  reverse  an  order  or  judgment  upon  any 
ground  and  for  any  reason  that  such  court  may  decide  to 
be  controlling,  regardless  of  the  ground  or  reason  stated 
in  deciding  such  issue  by  the  Special  or  Trial  Term. 

It  appears  from  the  complaint  that  the  defendant  The 
New  England  Navigation  Company  is  a  foreign  corpora- 
tion engaged  in  carrying  and  transporting  goods,  wares 
and  merchandise  as  a  conunon  carrier  for  hire  and  in 
operating  certain  specified  lines  to  seacoast  towns.  The 
defendants  Ferguson  are  copartners  ^'engaged  in  the 
trucking  and  express  business  and  the  carrying  and  trans- 
porting of  goods,  wares  and  merchandise  for  hire  in  and 
about  the  borough  of  Manhattan,  City  and  State  of  New 
York,  as  a  common  carrier  for  hire.''  The  complaint 
alleges:  ''Foiui;h.  That  heretofore  and  on  or  about  the 
26th  day  of  December,  1906,  plaintiffs  above  named,  in 
the  borough  of  Manhattan,  City  and  State  of  New  York, 
delivered  to  defendants  above  named  one  case  of  goods, 
3 
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waxes  and  merchandise,  designated  by  the  number  2291, 
the  contents  of  which  is  more  particularly  set  forth  in 
Schedule  A  hereunto  annexed  and  made  a  part  of  this 
complaint,  properly  packed,  marked  and  consigned  to 
Jordan  Marsh  Company,  Boston,  Mass.,  which  said  de- 
fendants accepted  as  such  common  carriers  for  the  purpose 
of  carrying  and  delivering  them  to  said  consignee,  for  and 
in  consideration  of  a  reasonable  reward  to  be  paid  there- 
for." 

It  is  further  alleged  in  the  complaint  that  the  defendants 
wholly  failed  and  omitted  to  deliver  said  goods  to  said 
consignee;  that  demand  has  been  made  therefor;  that  the 
defendants  refuse  to  deliver  the  same;  and  that  Jordan 
Marsh  Company  has  sold  and  transferred  to  the  plaintiffs 
all  right,  title  and  interest  in  and  to  the  claim  upon  which 
the  action  is  founded.  Judgment  is  demanded  for  the 
value  of  the  case  of  goods. 

There  is  no  statute  to  prevent  two  or  more  persons 
from  jointly,  or  jointly  and  severally,  contracting  to  trans- 
port a  case  of  goods  from  one  place  to  another.  It  may  be 
the  common  practice  as  claimed,  where  a  case  of  goods  is 
transported  from  the  city  of  New  York  to  the  city  of 
Boston  by  way  of  coastwise  lines,  to  deliver  the  same  to 
a  local  truckman  for  transportation  from  the  place  of 
business  of  the  consignor  to  the  navigation  company,  and 
that  the  navigation  company  then  receives  it  for  trans- 
portation to  the  city  of  the  consignee.  In  such  case  when 
the  local  truckman  makes  the  delivery  to  the  navigation 
company  he  so  completes  his  contract  as  to  be  free  from 
any  liability  to  the  consignor.  - 

It  is  possible  that  it  will  appear  upon  the  trial  that  the 
case  of  goods  was  so  given  to  the  demurring  defendants, 
the  local  truckmen,  and  that  it  was  delivered  by  them  to 
the  navigation  company,  and  that  evidence  of  a  joint 
agreement  by  the  defendants  to  transport  the  case  of  goods 
cannot  be  shown.  The  Special  Term  assumed  that  the 
proof  upon  the  trial  would  be  in  accordance  with  such  pos- 


HiRSCH  V.  New  England  Navigation  Co.       35 

opinion  of  the  Court 

sibility,  and  that  as  the  complamt  shows  a  delivery  to  the 
navigation  company,  no  causeof  action  was  statedasagainst 
the  demurring  defendants.  The  Appellate  Division,  how- 
ever, has  assumed  that  there  is  in  the  complaint  an  m- 
dependent  and  separate  charge  of  violation  of  contract 
against  the  demurring  defendants  and  the  navigation 
company  and  that  consequently  two  causes  of  action  are 
improperly  imited  in  the  complaint,  and  for  that  reason 
the  demurrer  should  be  sustained. 

Upon  a  demurrer  only  the  allegations  of  the  pleading 
are  to  be  considered.  No  inference  or  assumption  can  be 
indulged  in  except  such  as  properly  arises  from  the  plead- 
ing to  which  the  demurrer  is  served.  The  plain  language 
of  the  fourth  paragraph  of  the  complaint  charges  a  joint 
promise  on  the  part  of  the  defendants  to  accept  the  goods 
in  the  city  of  New  York  and  transport  them  to  the  con- 
signee and  of  a  failure  on  the  part  of  the  defendants  to 
perform  their  contract.  The  complaint,  therefore,  states 
one  cause  of  action  against  both  defendants. 

The  judgment  of  the  Special  Term  and  of  the  Appellate 
Division  should  be  reversed  and  judgment  rendered  for 
plaintiffs  on  demurrer,  with  costs  in  all  courts,  with  leave 
to  the  defendants  to  withdraw  demurrer  and  serve  answer 
within  twenty  days  on  the  payment  of  such  costs. 

CuLLEN,  Ch.  J.,  Haight,  Werner,  Willard  Bart- 
LETT,  HiscocK  and  Collin,  JJ.,  concur. 
Judgment  accordingly. 
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Fonn  No.  2 

Complaint;  Action  Against  Truckmen  and  Navigation  Company 

Jointly  for  Loss  of  Goods^ 

Supreme  Court,  New  York  County. 

Robert  B.  Hirsch,  August  W.  Open- 

hym  and  Albert  Stem,  copartners, 

doing  business  under  the  firm  name 

and  style  of  William  Openhym  & 

Sons^ 

Plaintiffs, 
against 
The  New  England  Navigation  Com* 
pany  and  Ferdinand  S.  Ferguson, 
Sr.,  and  Ferdinand  S.  Ferguson,  Jr., 
doing  business  under  the  firm  name 
and  style  of  F.  S.  Ferguson  &  Son, 

Defendants. 

The  complaint  of  the  plaintiffs  above  named  respect- 
fully shows  to  this  court : 

I.  That  heretofore,  and  at  all  the  times  hereinafter 
mentioned,  Robert  B.  Hirsch,  August  W.  Openhym  and 
Albert  Stem,  plaintiffs  above  named,  were  copartners, 
doing  business  under  the  firm  name  and  style  of  ''William 
Openhjrm  &  Sons." 

II.  That  The  New  England  Navigation  Company, 
one  of  the  defendants  above  named,  was  at  all  the  times 
hereinafter  mentioned  a  foreign  corporation,  created  un- 
der and  existing  by  virtue  of  the  laws  of  the  State  of 
Connecticut,  and  as  such  engaged  in  the  carrying  and 
transportation  of  goods,  wares  and  merchandise  as  a 
common  carrier  for  hire,  and  operating  the  Bridgeport, 
New  Haven,  Norwich  &  Providence  lines,  and  the  Fall 
River  and  New  Bedford  Lines. 

» From  Hirsch  v.  New  England  Namgotian  Co.,  200  N.  Y.  2M.  See 
ante,  page  30. 
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III.  That  said  Ferdinand  S.  Ferguson,  St.,  and  Ferdi- 
nand S.  Ferguson,  Jr.,  two  of  the  defendants  above  named, 
at  all  the  times  hereinafter  mentioned  were  copartners 
doing  business  imder  the  firm  name  and  style  of  F.  S. 
Ferguson  &  Son,  and  engaged  in  the  trucking  and  express 
business,  and  the  carrying  and  transporting  of  goods, 
wares  and  merchandise  for  hire  in  and  about  the  borough 
of  Manhattan,  city  and  State  of  New  York,  as  a  common 
carrier  for  hire. 

IV.  That  heretofore,  and  on  or  about  the  26th  day  of 
December,  1906,  plaintiffs  above  named,  in  the  borough 
of  Manhattan,  city  and  State  of  New  York,  delivered  to 
defendants  above  named  one  case  of  goods,  wares  and 
merchandise,  designated  by  the  number  2291,  the  contents 
of  which  is  more  particularly  set  forth  in  Schedule  A 
hereunto  annexed  and  made  a  part  of  this  complaint, 
properly  packed,  marked,  and  consigned  to  Jordan  Marsh 
Company,  Boston,  Mass.,  which  said  defendants  accepted 
as  such  common  carriers  for  the  purposes  of  canying  and 
delivering  them  to  said  consignee,  for  and  in  consideration 
of  a  reasonable  reward  to  be  paid  therefor. 

V.  That  said  defendants  have  wholly  failed  and  omitted 
to  deliver  the  said  case  of  goods,  wares  and  merchandise 
to  said  consignee,  although  due  demand  has  been  made 
therefor,  and  said  defendants  now  refuse  to  deliver  the 
same. 

VI.  That  by  reason  of  said  defendants'  default  and 
omission,  as  hereinbefore  alleged,  and  without  any  fault 
or  neglect  on  its  part  said  consignee  has  sustained  damages 
in  the  sum  of  five  hundred  and  fifty-eight  dollars  and 
sixty  cents  ($558.60)  together  with  interest  from  the  26th 
day  of  December,  1906. 

VII.  That  heretofore  and  on  or  about  the  26th  day  of 
December,  1907,  Jordan  Marsh  Company,  said  consignee, 
for  valuable  consideration,  by  an  instrument  in  writing, 
duly  assigned,  sold  and  transferred  unto  the  plaintiffs 
herein  all  its  right,  title  and  interest  of,  in  and  to  the  claim 
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upon  which  this  action  is  founded,  and  said  plaintiflfs  are 
now  the  legal  owners  and  holders  thereof. 

Wherefore,  plamtiffs  demand  judgment  against  the 
defendants  for  the  sum  of  five  hundred  fifty-eight  dollars 
and  sixty  cents  ($5t58.60),  with  interest  thereon  from  the 
26th  day  of  December,  1906,  together  with  the  costs  and 
disbursements  of  this  action. 

Tipple  &  Plitt, 
Attorneys  for  Plaintiffs, 
150  Nassau  Street,  New  York  City. 

(Schedule  A  contained  an  itemized  statement  of  the  goods.) 

[Verification.] 


Form  No.  8 
Demurrer  ^ 

(Title  same  as  Complaint) 

Ferdinand  S.  Ferguson,  Sr.,  and  Ferdinand  S.  Ferguson, 
Jr.,  doing  business  under  the  firm  name  and  style  of  F.  S. 
Ferguson  &  Son,  defendants  in  the  above-entitled  action, 
by  Henry  C.  Hunter,  their  attorney,  hereby  demur  to 
the  complaint  in  said  action  as  follows : 

I.  That  the  complaint  does  not  state  facts  sufiicient 
to  constitute  a  cause  of  action,  as  against  these  defendants. 

II.  That  it  appears,  upon  the  face  of  said  complaint, 
that  causes  of  action  have  been  improperly  united  therein : 
the  particular  defect  relied  upon,  in  this  respect,  being  as 
follows:  Paragraph  ''Third"  of  the  complaint  alleges 
that  these  defendants  were  engaged  in  the  trucking  and 
express  business,  and  the  carrying  and  transportation  of 
goods,  wares  and  merchandise,  for  hire,  in  and  about  the 
borough  of  Manhattan,  city  and  State  of  New  York,  as  a 
common  carrier  for  hire.     Paragraph  "Second"  of  the 

» From  Hirsch  v.  New  England  Namgatum  Co.,  200  N.  Y.  2d3.  See 
ante,  page  30. 
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complaint  alleges  that  defendant,  The  New  England  Navi- 
gation Company,  was  engaged  in  the  carrying  and  trans- 
portmg  of  goods,  wares  and  merchandise,  as  a  common 
carrier  for  hire,  and  operating  the  Bridgeport,  New  Haven, 
Norwich  &  Providence  Lines,  and  the  Fall  River  & 
New  Bedford  Lines.  Paragraph  ^'Fom-th"  of  the  com- 
plaint alleges  that  the  goods  in  question  were  deUvered 
to  defendant,  The  New  England  Navigation  Company, 
properly  packed,  marked  and  consigned  to  Jordan  Marsh 
Company,  Boston,  Mass.,  which  said  defendant  accepted 
for  the  purpose  of  carrying  and  deUvering  them  to  said 
consignee.  Paragraph  "Fifth"  of  the  complaint  alleges 
that  defendant.  The  New  England  Navigation  Company, 
wholly  failed  and  omitted  to  deliver  the  said  case  of  goods, 
wares  and  merchandise  to  said  consignee.  Assuming  the 
truth  of  these  allegations  of  the  complainant,  a  cause  of 
action  against  defendant.  The  New  England  Navigation 
Company,  is  disclosed,  which  excludes  the  possibility  of 
the  joinder  therewith,  and  the  existence  of  any  cause  of 
action  against  these  defendants,  F.  S.  Ferguson  &  Son. 

Wherefore,  these  defendants  demand  judgment  that 
the  complaint  herein  be  dismissed,  as  to  them,  with  costs. 

Henry  C.  Hunter, 
Attorney  for  Defendants,  Fer- 
dinand S.  Ferguson,  Sr., 
and  Ferdinand  S.  Fergu- 
son, Jr., 
203  Broadway,  New  York  City. 
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Form  No.  4 

Dedsion  Sustaining  Demurrer  to  Complaint  ^ 

(Title  same  as  Complaint) 

The  defendants,  Ferdinand  S.  Ferguson,  Sr.,  and  Fer- 
dinand S.  Ferguson,  Jr.,  having  demurred  to  the  complaint 
herein  on  the  ground,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  as  against 
these  defendants,  and  upon  the  ground,  that  it  appears, 
upon  the  face  of  said  complaint,  that  causes  of  action 
have  been  improperly  united  therein,  and  said  demurrer 
having  come  duly  on  to  be  heard  by  the  court  at  a  Special 
Term,  Part  III,  held  by  the  undersigned,  now,  after  hear- 
ing Henry  C.  Hunter,  attorney  and  counsel  for  said  de- 
fendants, Ferguson,  in  support  of  said  demurrer,  and 
Tipple  &  Plitt,  plaintiffs'  attorneys,  in  opposition  thereto; 
and  after  reading  the  complaint  herein,  verified  Janu- 
ary 21st,  1908,  and  upon  reading  and  filing  said  demurrer, 
and  upon  due  deliberation  thereof,  I  do  make  the  following 
decision  and  conclusions  of  law : 

I.  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  against  the  defendants, 
Ferdinand  S.  Ferguson,  Sr.,  and  Ferdinand  S.  Ferguson, 
Jr.,  doing  busmess  under  the  firm  name  and  style  of 
F.  S.  Ferguson  &  Son. 

II.  That  said  defendants  are  entitled  to  an  interlocutory 
judgment  sustaming  their  demurrer,  on  said  ground,  with 
costs  to  be  fixed  by  the  clerk  and  included  therein,  and 
directing  that  plaintiffs,  on  payment  of  the  costs,  have 
leave  to  file,  and  serve  a  copy  of  an  amended  complaint, 
within  twenty  days  from  the  time  of  the  service  of  a  copy 
of  such  interlocutory  judgment,  with  notice  of  entry,  on 
plaintiffs'  attorneys,  and  that,  in  case  of  plaintiffs'  failure 
so  to  do,  the  said  defendants  may  enter  final  judgment 

» From  Hirsch  v.  New  England  Nangation  Co.,  200  N.  Y.  263.  See 
ante,  page  30. 
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against  the  plaintiffs^  dismissing  the  complaint;  as  against 
them,  with  costs. 

And  I  direct  that  judgment  be  entered  as  herein  in- 
dicated. 

Edward  E.  McCall, 

J,  o.  C. 


Form  No.  0 
Interlocutory  Judgment  Sustaining  Demurrer  to  Complaint  ^ 

At  a  Special  Term,  Part  III,  of  the  Supreme  Court  of 
the  State  of  New  York,  held  in  and  for  the  county  of 
New  York,  at  the  County  Court  House,  in  the  borough 
of  Manhattan,  city  of  New  York,  on  the  19th  day  of 
April,  1908. 

Present:  Hon.  Edward  E.  McCall,  Justice. 

Robert  B.  Hirsch,  August  W.  Open-    ' 
hym  and  Albert  Stem,  copart- 
ners, doing  business  under  the 
firm  name  and  style  of  WiUiam 
Openhym  &  Sons, 

Plaintiffs, 
against 
The  New  England  Navigation 
Company  and  Ferdinand  S.  Fer- 
guson, Sr.,  and  Ferdinand  S. 
Ferguson,  Jr.,  doing  business  un- 
der the  firm  name  and  style  of 
F.  S.  Ferguson  &  Son, 

Defendants. 


This  cause  having  been  regularly  brought  on  for  trial, 
upon  the  issues  of  law  formed  by  the  complaint  and  the 
demurrer  of  defendants,  Ferdinand  S.  Ferguson,  Sr.,  and 

1  From  Hirsch  v.  New  England  Navigation  Co,,  200  N.  Y.  263.  See 
ante,  page  30. 
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Ferdinand  S.  Ferguson,  Jr.,  at  a  Special  Term,  Part  III 
of  this  court,  held  by  Honorable  Edward  E.  McCall,  one 
of  the  justices  thereof,  who,  having  heard  the  plaintiffs, 
and  said  defendants,  Ferguson,  by  their  respective  coun- 
sel, and  after  due  deliberation,  has  duly  made  and  filed  his 
decision,  in  writing,  on  the  17th  day  of  April,  1908,  direct- 
ing interlocutory  judgment  to  be  entered  to  the  following 
effect;  and  the  costs  of  said  defendants,  Ferguson,  having 
been  heretofore  adjusted  at  the  sum  of  thirty-six  dollars 
and  twenty-four  cents  ($36.24) ; 

Now,  on  motion  of  Henry  C.  Hunter,  attorney  for  said 
defendants,  Ferguson,  it  is 

Adjudged  that  said  demurrer  be,  and  the  same  hereby 
is,  sustained,  upon  the  ground,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
as  against  the  defendants,  Ferdinand  S.  Ferguson,  Sr., 
and  Ferdinand  S.  Ferguson,  Jr.,  doing  business  under  the 
firm  name  and  style  of  F.  S.  Ferguson  &  Son,  with  thirty- 
six  dollars  and  twenty-four  cents  ($36.24)  costs,  to  said 
defendants,  Ferguson,  to  be  paid  by  the  plaintiffs,  with 
leave,  however,  to  plaintiffs,  on  payment  of  said  costs,  to 
file,  and  serve  a  copy  of  an  amended  complaint,  within 
twenty  days  from  the  time  of  the  service  of  a  copy  of  this 
interlocutory  judgment,  with  notice  of  entry  thereof, 
on  plaintiffs'  attorneys ;  and  it  is  further 

Adjudged,  that  in  case  of  plaintiffs'  failure  so  to  do, 
the  said  defendants  may  enter  final  judgment  herein, 
against  the  plaintiffs,  dismissing  the  complaint,  as  against 
them,  with  costs. 

Enter, 

Edward  E.  McCall, 

«/•  o.  C 
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Form  No.  6 

Notice  of  Appeal  to  the  Appellate  Division  ^ 

(Title  same  as  Complaint) 

Sir: 

You  will  please  take  notice  that  the  plaintiffs  above 
named  hereby  appeal  to  the  Appellate  Division  of  the 
Supreme  Court  of  the  State  of  New  York  in  and  for  the 
First  Department,  from  the  interlocutory  judgment  made 
and  entered  in  the  above-entitled  action  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  20th  day  of 
May,  1908,  sustaining  the  demurrer  interposed  by  de- 
fendants, Ferdinand  S.  Ferguson,  Sr.,  and  Ferdinand  S. 
Ferguson,  Jr.,  to  the  complaint;  and  this  appeal  is  taken 
from  each  and  every  part  of  such  judgment. 
Dated,  New  York,  June  5th,  1908. 

Tipple  &  Plitt, 
Attorneys  for  Plaintiffs- Appellants, 

150  Nassau  Street, 
New  York  City. 
To 
Henry  C.  Hunter,  Esq., 
Attorney  for  Defendants-Respondents, 
Fergusons, 
203  Broadway,  New  York  City, 
And 
Peter  J.  Dooling, 
Clerk  of  the  County  of  New  York. 

» From  Hirsch  v.  New  England  Namgation  Co.,  200  N.  Y.  263.    See 
ante,  page  30. 
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Form  No.  7 
Order  of  Affirmance  in  Appellate  Division  ^ 

At  a  Term  of  the  Appellate  Division  of  the  Supreme 
Court  of  the  State  of  New  York,  in  and  for  the  First  Ju- 
dicial Department,  held  at  the  Court  House  thereof,  in 
the  county  of  New  York,  on  the  11th  day  of  December, 
1908. 
Present :  Hon.  Edward  Patterson,  Presiding  Justice, 
Hon.  George  L.  Ingraham, 
Hon.  Chester  B.  McLaughlin, 
Hon.  John  Proctor  Clarke, 
Hon.  James  W.  Houghton, 

Justices. 


Robert  B.  Hirsch,  August  W.  Open- 
hym  and  Albert  Stem,  copart- 
ners, doing  business  under  the 
firm  name  and  style  of  William 
Openhym  &  Sons, 

Plaintiffs-Appellants, 
against 
Ferdinand  S.  Ferguson,  Sr.,  and 
Ferdinand  S.  Ferguson,  Jr., 
doing  business  under  the  firm 
name  and  style  of  F.  S.  Ferguson 
&  Sons, 

Respondents, 
Impleaded  with  The  New  England 
Navigation  Company, 

Defendant. 


Order  AfiSrming  In- 
terlocutory Judg- 
ment. 


The  above-named  plaintiflfs  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court,  in  and  for  the 
First  Judicial  Department,  from  an  interlocutory  judg- 


1  From  Hirsch  v.  New  England  Navigation  Co.,  200  N.  Y.  263.    See 
ante,  page  30. 


HiRscH  V.  New  England  Navigation  Co.       45 

■ 1— ■ • -  ■  ■  I  I  ■       __         _  ■■       ^M      ■     M    ■    WJ^^— ■ ■  — »-H. 

Order  of  Affirmance  in  Appellate  Division 

ment,  made  herein  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York,  on  the  20th  day  of  May,  1908, 
whereby  it  was  adjudged  that  the  demurrer  of  the  de- 
fendants, Ferdinand  S.  Ferguson,  Sr.,  and  Ferdinand  S. 
Ferguson,  Jr.,  to  the  complaint  herein,  be  sustained,  and 
said  appeal  having  duly  come  on  to  be  heard;  now  after 
hearing  Wilson  E.  Tipple, Esq., of  counsel  for  the  plaintiflfs- 
appellants,in  support  of  said  appeal,  and  HenryC.  Hunter, 
Esq.,  of  counsel  for  said  Ferdinand  S.  Ferguson,  Sr.,  and 
Ferdinand  S.  Ferguson,  Jr.,  defendants-respondents,  in 
opposition  thereto,  and  due  deliberation  having  been 
had,  on  motion  of  Henry  C.  Hunter,  attorney  for  said 
defendants-respondents,  it  is 

Ordered,  that  the  interlocutory  judgment,  so  appealed 
from,  dated  April  19th,  1908,  and  entered  in  the  office  of 
the  clerk  of  the  coimty  of  New  York,  May  20th,  1908, 
sustaining  the  demurrer  of  said  defendants,  Ferguson, 
to  the  complaint  herein,  with  thirty-six  dollars  and  twenty- 
four  cents  ($36.24)  costs,  to  said  defendants,  Ferguson, 
to  be  paid  by  the  plaintiffs,  etc.,  be,  and  the  same  hereby 
is,  affirmed,  with  the  costs  and  disbursements  of  said 
appeal,  to  said  defendants,  Ferguson,  to  be  paid  by  the 
plaintiffs,  with  leave  to  plaintiffs,  on  payment  of  costs,  to 
serve  a  copy  of  an  amended  complaint  within  twenty  days 
from  the  time  of  the  service  of  a  copy  of  this  order,  with 
notice  of  entry  thereof,  on  plaintiffs'  attorneys. 

Enter, 
E.  P., 
J .  S,  C. 
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Final  Judgment, 
Dismissing  Com- 
plaint as  against 
Defendants  Fer- 
guson. 


Form  No.  8 
Judgment  of  Afltanance  ^ 

Supreme  Court  of  the  State  of  New  York, 
County  of  New  York. 

Robert  B.  Hirsch,  August  W.  Op- 
enhym  and  Albert  Stem,  co- 
partners, doing  business  under 
the  firm  name  and  style  of  Wil- 
liam Openhym  &  Sons, 

Plaintiflfs, 
against 
The  New  England  Navigation 
Company  and  Ferdinand  S. 
Ferguson,  Sr.,  and  Ferdinand  S. 
Ferguson,  Jr.,  doing  business  un- 
der the  firm  name  and  style  of 
F.  S.  Ferguson  &  Son, 

Defendants. 

The  above-named  plaintiffs,  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court,  in  and  for  the 
First  Judicial  Department,  from  an  interlocutory  judg- 
ment, entered  herein  on  the  20th  day  of  May,  1908,  sus- 
taining the  demurrer  of  the  defendants,  Ferdinand  S. 
Ferguson,  Sr.,  and  Ferdinand  S.  Ferguson,  Jr.,  to  the 
complaint  herein,  and  said  appeal  having  been  duly  heard, 
and  said  Appellate  Division  having,  by  order,  made  and 
entered  herein,  directed  that  the  said  interlocutory  judg- 
ment, sustaining  the  demurrer  of  the  said  defendants 
Ferguson  to  the  complaint  herein,  with  thirty-six  dollars 
and  twenty-four  cents  ($36.24)  costs  to  the  said  defend- 
ants Ferguson,  to  be  paid  by  the  plaintiffs,  etc.,  be  af- 
firmed, with  costs  and  disbursements,  of  said  appeal,  to 
said  defendants  Ferguson,  to  be  paid  by  the  plaintiffs, 

» From  Hirsch  v.  New  England  NamgaHon  Co.,  200  N.  Y.  263.  See 
ante,  page  30. 
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with  leave  to  plaintiffs,  upon  payment  of  costs,  to  serve 
an  amended  complaint  within  twenty  days  from  the  time 
of  the  service  of  a  copy  of  the  said  order  of  the  Appellate 
Division  with  notice  of  entry  thereof,  on  plaintiffs'  attor- 
neys, and  the  defendants  Fergusons'  costs  of  said  appeal 
having  been  taxed  at  eighty-three  dollars  and  twenty-one 
cents  ($83.21) ;  and  judgment  ^  having  been  entered,  in 
the  office  of  the  clerk  of  the  county  of  New  York,  in 
pursuance  of  said  order  of  the  Appellate  Division,  Janu- 
ary, 5th,  1909,  affirming  the  interlocutory  judgment  so 
appealed  from,  and  adjudging  that  the  demurrer  of  the 
defendants  Ferguson,  to  the  complaint  herein  be  sustained 
with  eighty-three  dollars  and  twenty-one  cents  ($83.21) 
costs,  but  with  leave  to  plaintiffs  to  serve  a  copy  of  an 
amended  complaint  within  twenty  days  from  the  service 
of  a  copy  of  said  order  of  the  Appellate  Division,  with 
notice  of  entry  thereof,  on  pa3rment  of  th6  said  costs;  and 
a  copy  of  said  order  of  the  Appellate  Division,  affirming 
the  interlocutory  judgment  herein,  together  with  notice  of 
entry  thereof,  having  been  duly  served  upon  Tipple  & 
Plitt,  attorneys  for  plaintiffs,  December  23,  1908,  and  no 
copy  of  an  amended  complaint  having  been  served,  and 
no  costs  having  been  paid  or  tendered,  by  plaintiffs  or 
their  attorneys,  it  is. 

Adjudged,  that  the  interlocutory  judgment,  sustaining 
the  demurrer  of  the  defendants  Ferguson,  to  the  complaint 
herein  be,  and  the  same  hereby  is,  affirmed,  and  that  the 
complaint  herein  be,  and  the  same  hereby  is,  dismissed, 
as  against  the  defendants,  Ferdinand  S.  Ferguson,  Sr., 
and  Ferdinand  S.  Ferguson,  Jr.,  with  one  Hundred  nine- 
teen dollars  and  forty-five  cents  ($119.46)  costs,  to  said 
defendants  against  plaintiffs. 

Final  judgment,  February  1st,  1909. 

Peter  J.  Dooung, 
Clerk. 

«•  'The  judgment  of  affinnance  recited  here  was  not  printed  in  the 
case  on  appeal  to  the  Court  of  Appeals. 
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Notice  of  Appeal  to  Court  of  Appeals  ^ 

Supreme  Court,  New  York  County. 

Robert  B.  Hirsch,  August  W. 
Openhym  and  Albert  Stem,  co- 
partners, doing  business  under 
the  firm  name  and  style  of  Wil- 
liam Openhym  &  Sons, 

Plaintiffs-Appellants, 
against 
Ferdinand  S.  Ferguson,  Sr.,  and 
Ferdinand  S.  Ferguson,  Jr., 
doing  business  under  the  firm 
name  and  style  of  F.  S.  Ferguson 
&  Son, 

Defendants-Respondents, 
and 
The    New    England    Navigation 
Company, 

Defendant. 

Sirs: 

Please  take  notice,  that  the  above-named  appellants 
hereby  appeal  to  the  Court  of  Appeals  of  the  State  of  New 
York,  from  the  final  judgment  entered  herein,  in  the  office 
of  the  clerk  of  the  county  of  New  York,  on  the  1st  day  of 
February,  1909,  which  said  final  judgment  was  taken  on 
the  order  of  the  Appellate  Division  of  the  State  of  New 
York,  entered  in  the  office  of  the  clerk  of  the  Appellate 
Division  and  in  the  office  of  the  clerk  of  the  county  of 
New  York,  on  the  22d  day  of  December,  1908,  affirming 
the  interlocutory  judgment  made  herein,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York,  on  the  20th 

>  From  Hirsch  v.  New  England  Navigalion  Co*,  200  N.  Y.  263.  See 
atitCy  page  30. 
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day  of  May,  1908,  and  from  the  whole  of  said  final  judg* 
ment  and  from  every  part  thereof. 
Dated,  July  3d,  1909. 

Tipple  &  Plitt, 
Attorneys  for  Plaintiffs-Appellants. 
To 
Henry  C.  Hunter,  Esq., 
Attorney  for  the  Defendants-Respondents. 
Peter  J.  Dooling,  Esq., 
Clerk  of  the  Comity  of  New  York. 


Nicholas  Jones,  Respondent,  v.  Mary  E.  McDonough 

et  al.,  Appellants 

(143  App.  Div.  178;  Second  Department,  February  10, 1911) 

Bill  of  particulars;  answer  alleging  fraud  and  undue  influence  in 

securing  deed 

1.  Where,  in  an  action  of  ejectment,  the  defendants,  who  were 
heirs  at  law  of  the  plaintiff's  grantor,  alleged  in  their  answer 
by  vague  and  ambiguous  allegations,  that  the  plaintiff's  deed 
was  secured  by  means  of  fraud  and  imdue  influence, — HM, 
that  the  defendant  should  be  required  to  furnish  a  bill  of 
particulars  of  such  alleged  acts  of  fraud  and  undue  influence.^ 

Appeal  by  the  defendants  from  part  of  an  order  of  the 
Supreme  Court  made  at  the  Kings  County  Special  Term, 

>  It  is  a  general  rule  of  pleading  that  a  party  setting  up  fraud  must 
state  the  particular  acts  of  which  complaint  is  made  and  in  the  absence 
of  such  a  particular  statement  his  opponent  is  entitled  to  a  bill  of 
particulars.  Wynkoap,  HaUenbeck  Crawford  Co,  v.  AVbany  Evening 
Union  Co,,  26  App.  Div.  623;  49  Supp.  662;  CoU  v.  Goodhart,  5  App. 
Div.  444;  39  Supp.  48;  Ward  v.  IMUejohn,  53  Hun,  634;  6  Supp.  170; 
Boskouriiz  v.  Sidsbacher,  124  App.  Div.  682;  109  Supp.  186;  demons  v. 
Wortmann,  89  App.  Div.  611;  85  Supp.  444;  Kennedy  v.  Mostert,  48 
App.  Div.  49;  62  Supp.  577. 

In  an  action  on  a  guaranty  which  the  defendants  all^;ed  in  their 
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requiring  the  defendants  to  serve  a  bill  of  particulars  as 
to  a  certain  afiirmative  defense  set  up  in  their  answer. 
Modified  and  affirmed. 


answer  was  secured  by  fraud,  it  was  held  that  the  plaintiff  was  entitled 
to  a  bill  of  particulars  as  to  the  alleged  fraudulent  representations, 
when  and  where  and  by  whom  they  were  made.  Clafiin  Co.  v.  Knapp, 
60  App.  Div.  9;  69  Supp.  665. 

In  an  action  to  set  aside  an  assignment  as  fraudulent,  where  the 
defendant  alleged  that  the  assignment  was  made  for  a  good  and  valuable 
consideration,  it  was  held  that  the  defendant  should  be  required  to 
give  a  bill  of  particulars  as  to  the  consideration.  Gas  Works  Construc- 
tion Co.  V.  Standard  Gas  Lighting  Co.j  47  Hun,  255. 

Where  in  an  action  to  set  aside  conveyances  as  in  fraud  of  creditors, 
which  conveyances  were  made  to  members  of  the  debtor's  family,  and 
the  defendant  alleged  in  his  answer  that  he  received  money  as  agent 
for  a  member  of  his  family  for  investment,  it  was  held  that  he  should 
be  required  to  give  particulars  as  to  this  allegation  in  the  answer. 
Byrnes  v.  Lewis,  83  Hun,  310;  31  Supp.  1028. 

But  a  party  is  not  entitled  to  a  bill  of  particulars  for  fraud  charged 
against  him  unless  he  has  denied  the  same.  Newman  v.  Wesiy  101  App. 
Div.  288;  91  Supp.  740. 

In  an  action  to  reform  a  written  contract  upon  the  ground  that  the 
same  had  been  entered  into  by  a  mistake  on  the  part  of  the  plaintiff 
and  by  a  mistake  or  fraud  on  the  part  of  the  defendant,  it  was  held 
that  a  defendant  interposing  a  general  denial  was  not  entitled  to  a  bill 
of  particulars  of  the  alleged  fraud  as  this  was  as  much  within  the  knowl- 
edge of  the  defendant  as  of  the  plaintiff.  American  Transfer  Co.  v. 
Borgfeldi  <k  Co.,  99  App.  Div.  470;  91  Supp.  209. 

In  an  action  by  an  author,  for  royalties,  against  a  publisher,  in  which 
the  plaintiff  charged  that  the  defendant  had  sold  more  of  the  plaintiff's 
productions  than  had  been  credited  to  the  plaintiff,  that  the  defendant 
had  rendered  false  accounts  and  falsified  his  books,  it  was  held  that 
the  plaintiff  should  not  be  required  to  serve  a  bill  of  particulars  to 
limit  his  proof,  as  the  plaintiff  in  such  a  case  was  entitled  to  a  judicial 
accounting  from  the  defendant.  Reed  v.  Marks,  56  App.  Div.  272; 
67  Supp.  735. 

In  an  action  for  fraud  in  making  false  reports  under  a  contract  by 
which  the  plaintiff  was  to  receive  a  specified  proportion  of  the  profits 
of  a  process  invented  by  him,  it  was  held  that  the  plaintiff  should  not 
be  required  to  furnish  a  bill  of  particulars  as  to  such  matters,  for  the 
reason  that  they  were  in  the  knowledge  of  the  defendants.  Gawans  v. 
Jotbins,  90  App.  Div.  429;  86  Supp.  319. 
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Thomas  J.  Farrellj  for  the  appellants. 
Joseph  P.  Reilly,  for  the  respondent, 

v/ ARR|  J.I 

The  defendants  m  this  action  appeal  from  part  of  an 
order  made  at  Special  Term  in  Kings  county,  requir- 
ing them  to  furnish  a  bill  pf  particulars  relating  to  an 
aflSrmative  defense  set  up  in  their  answer.  The  action  is 
in  ejectment.  The  plaintiff  claims  that  he  is  the  owner 
of  certain  described  premises,  that  the  defendants  are  in 
possession  and  withhold  possession  from  him,  and  asks 
appropriate  relief.  The  defendants  answer  that  they  are 
heirs  at  law  of  one  Helen  A.  Jones,  deceased,  who  died 
in  possession  of  and  owning  the  fee  of  the  premises  in 
question  on  the  28th  day  of  November,  1907.  They  then 
proceed  to  set  up  in  paragraphs  of  their  answer  marked  3 
and  4,  that  for  one  year  prior  to  her  death  Helen  A.  Jones 
was  mentally  and  physically  incapable  of  transacting 
business  as  the  result  of  a  stroke  of  cerebral  apoplexy, 
and  that  while  in  this  condition  the  plaintiff  obtained 
from  her,  on  October  28,  1907,  an  instrument  purporting 
to  be  a  deed  of  the  premises  in  question,  and  that  he  claims 
under  this  deed.  There  is  a  further  allegation  that  when 
the  instrument  was  executed  Helen  A.  Jones  was,  by 
reason  of  her  enfeebled  condition  of  mind  and  body,  in- 
capable of  comprehending  the  nature  and  effect  of  the 
instrument  so  procured  from  her  by  the  plaintiff,  and  did 
not  understand  or  comprehend .  the  same  when  she 
executed  it,  nor  did  she  comprehend  the  rights  and  in- 
terests of  the  defendants  in  said  premises  in  case  of  her 
death  intestate. 

By  Paragraph  5  of  the  answer  it  was  further  alleged  as 
follows:  ''That  said  instrimient  was  obtained  from  said 
Helen  A.  Jones  by  the  deception,  fraudulent  importunity 
and  undue  influence  exerted  on  her  by  the  plaintiff  herein, 
at  a  time  when  she  was,  by  reason  of  her  aforesaid  condi- 
tion^ unable  to  resist  the  same." 
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On  the  application  of  the  plaintiff  an  order  was  made 
directing  the  defendants  to  serve  a  bill  of  particulars 
specifying,  among  other  things,  as  follows : "  1 .  The  nature, 
character  and  manner  of  each  and  every  act  of  deception 
and  fraudulent  importunity  and  undue  influence  which 
the  said  defendants  will  imdertake  to  prove  at  the  trial 
of  this  action  as  having  been  exerted  on  Helen  A.  Jones 
by  the  plaintiff  herein  as  alleged  or  referred  to  in  para- 
graph designated  '  Fifth '  of  the  answers  of  the  said  defend- 
ants."   From  this  part  of  the  order  the  defendants  appeal. 

On  the  face  of  the  answer  it  is  not  clear  that  the  de- 
fendants intended  in  the  paragraph  marked  ''Fifth"  to  do 
anything  further  than  to  state  their  conclusions  of  fact  as 
to  the  matters  alleged  in  the  paragraphs  marked  "Third" 
and  ''Fourth."  If  such  was  their  intent,  then  they  should 
not  be  required  to  furnish  a  bill  of  particulars  as  to  such 
matters,  for  they  cannot  very  well  do  so  without  disclosing 
in  detail  their  evidence,  and  this  they  are  not  required 
to  do,  as  the  matters  set  forth  in  paragraphs  "Third" 
and  "Fourth"  sufficiently  apprise  the  plaintiff  of  the  issue 
which  he  has  to  meet.  Hazard  v.  BirdsaU,  61  Hun,  208. 
If,  however,  the  defendants  intended  by  the  fifth  para- 
graph of  their  answer  to  allege  fraud  and  undue  influence 
other  than  that  stated  in  the  third  and  fourth  paragraphs, 
the  allegation  is  so  vague  and  indefinite  as  to  justify  the 
ordering  of  a  bill  of  particulars  thereof.  The  situation  pre- 
sented is  easily  remedied  by  modifying  the  order  to  so  re- 
strict the  bill  of  particulars  as  to  matters  alleged  in  the 
fifth  paragraph  of  the  answer  which  aver  fraud  or  undue 
influence  other  than  that  alleged  in  Paragraphs  3  and  4. 

The  order,  so  far  as  it  is  appealed  from,  should  be  so 
modified,  and  as  thus  modified  affirmed,  without  costs. 

Jenks,  p.  J.,  Burr,  Thomas,  Carr  and  Rich,  JJ.,  con- 
curred. 

Order  in  so  far  as  appealed  from  modified  in  accordance 
with  opinion,  and  as  so  modified,  affirmed  without  costs. 
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Matter  of  the  Application  of  Alvira  Davis  and  Nettie  D. 
BoEHMER,  as  Creditors  of  George  W.  Davis,  deceased, 
Respondents,  for  the  Sale  of  Real  Estate  for  the  Pay- 
ment of  Debts.    Michael  Moore,  Appellant 

(200  N.  Y.  522;  aff'g,  without  opinion,  138  App.  Div.  931,  no  opinion) 

Sale  of  decedent's  real  property  for  the  payment  of  debts  and 
funeral  expenses  upon  petition  of  creditor  ^ 

(Ck)de  Civ.  Pro.,  §§  2749-2801) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Department,  entered 
Oct.  10,  1910,  which  afl&rmed  a  decree  of  the  Surrogate's 
Court  of  Madison  county  directing  a  sale  of  real  estate 
of  George  W.  Davis,  deceased,  for  the  payment  of  his 
debts. 

Afflrmed. 

E.  0.  Warden,  for  appellant. 
C.  W.  UnderhiU,  for  respondents. 

Order  affirmed  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, WiLLARD,  Bartlett  and  Chase,  JJ. 
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Form  No.  10 

Petition;  Application  by  Creditor  to  Sell  Decedent's  Real  Estate 

for  the  Payment  of  Debts  ^ 

Surrogate's  Court,  Madison  County. 

In  the  Matter  of  the  AppUcation 
of  Alvira  Davis,  and  Nettie  D. 
Boehmer,  as  creditors  of  George 
W.  Davis,  deceased,  for  the 
sale  of  real  estate  for  the  pay- 
ment of  debts. 

To  the  Surrogate's  Coiu-t  of  the  county  of  Madison : 

The  petition  of  Alvira  L.  Davis  and  Nettie  D.  Boehmer, 
of  Bouckville,  Madison  county,  New  York,  respectfully 
shows: 

That  George  W.  Davis  departed  this  life  on  the  22d 
day  of  January,  1908. 

That  on  the  11th  day  of  April,  1908,  Mabel  E.  Davis 
was  duly  appointed  administrator  of  the  estate  of  the 
deceased  by  an  order  duly  made  by  the  Surrogate's  Court 
of  said  county,  and  thereupon  letters  of  administration 
were  duly  issued  to  said  Mabel  E.  Davis,  who  thereupon 
entered  on  the  discharge  of  her  duties  as  such,  which 
letters  still  remain  in  force. 

That  an  inventory  of  the  personal  property  was  duly 
made  and  filed  by  said  administrator,  on  or  about  the 
24th  day  of  August,  1908,  and  that  the  personal  estate 
of  said  deceased  has  been  discovered  to  be  insufficient  for 
the  payment  of  the  debts  and  funeral  expenses  of  said 
decedent. 

That  on  the  9th  day  of  May,  1908,  pursuant  to  an  order 
therefor,  duly  made  by  the  surrogate,  said  administrator 

decedent's  estate,  made  by  the  petitioning  creditors.  The  surrogate 
found  in  favor  of  the  petitioning  creditors  on  this  question  and  his  de- 
termination was  affirmed. 

»  From  MaUer  of  Davis,  200  N.  Y.  522.   See  ante,  page  53. 
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commenced  the  publication  of  notices  to  creditors  of  said 
decedent,  to  present  their  claims,  in  a  newspaper  published 
in  said  coimty,  called  the  Hamilton  Republican  and  con- 
tinued said  publication  agreeably  to  the  statute,  for  the 
period  of  six  months. 

That  the  value  of  personal  property  of  the  decedent, 
which  has  come  into  the  hands  of  said  administrator  as 
such  administrator,  is  one  thousand  twenty-seven  dollars 
and  eight  cents  ($1,027.08),  and  that  the  sources  and  the 
manner  in  which  said  siun  has  been  derived  appear  in  the 
account  hereto  annexed,  marked  Schedule  A. 

That  said  administrator  has  expended  of  the  said 
amount,  in  the  due  course  of  administration  of  said  estate, 
the  sum  of  $542.11,  and  that  the  particulars  of  such  ex- 
penditures also  appear  in  the  said  account  hereto  axmexed, 
marked  Schedule  B,  leavmg  in  the  hands  of  said  adminis- 
tratrix, as  such,  the  sum  of  $584.97. 

That  there  are  no  other  simas  yet  to  be  realized  from  the 
assets  of  said  decedent,  excepting  as  follows:  None  to  the 
knowledge  of  yoiu*  petitioners. 

That  said  administratrix  has  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  of  said 
decedent  into  money  and  applying  the  same  to  the  pay- 
ment of  debts  and  fimeral  expenses,  as  petitioners  verily 
believe. 

That  the  unpaid  debts  outstanding  against  the  said 
decedent  and  the  particulars  thereof,  with  the  name  of 
each  creditor  or  person  claiming  to  be  a  creditor,  as  far 
as  the  same  can  be  ascertained  by  your  petitioners,  and 
the  amoimtof  the  unpaid  funeral  expensesof  said  decedent, 
and  the  name  of  each  person  to  whom  any  sum  is  due  by 
reason  thereof,  appear  in  the  schedule  hereto  annexed, 
marked  Schedule  C. 

That  all  the  debts  against  the  said  decedent,  not  secured 
by  mortgage,  or  otherwise  a  lien  or  charge  upon  the  real 
property  of  the  said  decedent,  and  which  now  remain  un- 
paid, so  far  as  the  same  can  be  ascertained  by  your  pe- 
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titioner,  and  as  having  been  admitted  by  her  upon  due 
evidence,  amount  to  four  thousand  six  himdred  forty- 
seven  dollars  and  forty-two  cents  ($4,647.42),  exclusive  of 
interest,  as  fully  appears  by  said  Schedule  C. 

That  the  claims  against  the  said  decedent,  mentioned 
in  the  schedule  hereto  annexed,  marked  Schedule  D,  have 
been  presented  to  your  petitioner  as  such,  but  have  not 
been  admitted  by  him  for  the  reason  there  are  none.  No 
claims  have  been  presented  except  the  claims  of  your 
petitioners,  and  there  are  no  other  unpaid  claims  against 
said  estate. 

That  the  real  property  described  in  Schedule  E,  here- 
with annexed,  is,  as  your  petitioner  is  informed  and  be- 
lieves, all  the  real  property  and  interest  in  real  property 
within  the  State  of  New  York  of  which  the  said  decedent 
died  seized,  or  which  in  any  wise  belonged  to  him  at  the 
time  of  his  death,  and  which  may  be  disposed  of  as  pre- 
scribed in  Title  5,  Chap.  18  of  the  Code  of  Civil  Procedure. 

The  value  of  each  distinct  parcel  of  said  real  estate  in 
the  judgment  of  your  petitioner  is  as  follows:  Said  two 
pieces  of  land  now  comprise  one  small  farm  of  about 
sixteen  acres,  fenced  as  one  farm,  with  one  set  of  buildings, 
and  is  of  the  value  of  twenty-five  himdred  ($2,500)  dollars. 

The  said  real  estate  is  wholly  improved. 

The  said  real  estate  is  wholly  occupied. 

The  name  of  each  occupant  is  as  follows:  Alvira  Davis, 
widow  of  Geo.  W.  Davis,  deceased,  Nettie  D.  Boehmer,  a 
daughter,  and  George  W.  Davis,  a  son  of  deceased. 

That  said  real  estate  is  not  incumbered  by  mortgage 
lien  or  liens. 

The  amoimt  due  or  claimed  to  be  due  on  said  mortgage 
liens  are  as  follows :  Nothing. 

The  following  are  the  names  of  the  husband  or  wife 
and  of  all  the  heirs  and  devisees  of  the  decedent  and  also 
of  every  other  person  claiming  under  them  or  either  of 
them  so  far  as  your  petitioner  is  able  to  ascertain  after 
diligent  inquiry,  with  their  places  of  residence,  viz. : 
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Alvira  Davis,  widow,  Bouckville,  Madison  county, 
N.  Y. ;  Nettie  D.  Boehmer,  a  daughter,  Bouckville,  N.  Y. ; 
George  W*  Davis,  a  son,  Bouckville,  N.  Y.;  Mabel  E. 
Davis,  a  daughter,  Cooperstown,  N.  Y.,  who  is  adminis- 
tratrix of  estate  of  G.  W.  Davis,  deceased. 

That  Michael  Moore,  who  resides  at  Dix,  in  Rome, 
Oneida  county,  N.  Y.,  heretofore  recovered  a  judgment 
against  Geo.  W.  Davis,  son  of  Geo.  W.  Davis,  deceased, 
and  an  execution  was  issued  thereon,  and  the  interest  of 
Geo.  W.  Davis,  as  heir  of  Geo.  W.  Davis,  deceased,  was 
sold  and  the  said  Michael  Moore  became  the  purchaser 
thereof  and  now  claims  to  have  an  interest  in  an  undivided 
one-third  part  of  said  lands,  subject  to  the  dower  right  of 
said  Alvira  Davis,  but  said  interest  as  such  purchaser  is 
subject  to  the  prior  rights  of  petitioners  as  creditors  as 
aforesaid,  and  is  yet  subject  to  redemption. 

That  none  of  said  persons  are  infants. 

That  by  an  order  duly  entered  in  Madison  county,  clerk's 
office,  Schuyler  K.  Sweeting,  who  resides  in  Rome,  N.  Y., 
was  appointed  receiver  of  all  the  property  of  said  George 
W.  Davis,  Jr.,  but  said  judgment  has  been  fully  paid. 

In  Schedule  F,  hereto  annexed,  appears  the  name  of 
each  person  holding  or  claiming  to  hold  a  lien  by  judgment 
docketed  against  the  decedent  before  his  decease,  and 
also  the  several  dates  of  docket  of  all  or  any  of  such  judg- 
ment liens  and  whether  such  judgment  lien  or  liens  affect 
the  whole  or  part  of  the  decedent's  real  property.  There 
are  none. 

That  no  previous  application  has  been  made  for  a  decree 
authorizing  the  disposition  by  sale,  mortgage  or  lease  of 
the  said  real  property  of  said  decedent  for  the  payment 
of  his  debts  or  funeral  expenses. 

Wherefore,  yoiu*  petitioner  prays  that  a  decree  be 
made  directing  the  disposition,  by  sale,  mortgage  or  lease, 
of  the  said  real  property  of  said  decedent,  or  so  much 
thereof  as  may  be  necessary  for  the  payment  of  his  debts 
and  funeral  expenses,  and  that  George  W.  Davis,  Mabel 
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E.  Davis  and  Michael  Moore  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made. 

Alvira  L.  Davis, 
Nettie  D.  Boehmer. 
[Verification.] 

SCHEDULE  A 

The  sum  of  $1,027.08  was  received  as  follows: 
From  deposit  in  savings  bank. 

SCHEDULE  B 

The  sum  of  $542.11  was  paid  out  as  follows: 
Funeral  expenses,  $72.10.  Cemetery  lot  purchased, 
$20.00.  Dr.  A.  J.  Forward,  medical  attendance,  $4.75. 
G.  B.  Martin,  note,  $75.04.  De  Ann  Put,  notes  and  in- 
terest, $184.47.  Joseph  Forward,  note,  $60.75.  VanVleck 
&  Baker,  tombstone,  $125. 

SCHEDULE  C 

Unpaid  debts  against  the  estate  are  as  follows: 
Debts  due  your  petitioner,  Alvira  L.  Davis : 

To  moneys  paid  by  Alvira  Davis  in  discharge  of  a 
mortgage  held  by  Jas.  W.  Parker  on  the  lands 
of  Geo.  W.  Davis,  at  his  request,  November  14, 
1882 $600.00 

Interest  on  same  from  November  14,  1882 936.00 


$1,536.00 


To  moneys  paid  to  executors  of  Bathsheba 
Biu^toUy  at  request  of  George  W.  Davis,  on 
note  held  by  said  estate  against  G.  W.  Davis, 
March  10,  1899 $277.09 

Interest  on  same  from  March  10,  1899   159.33 

$436.42 
Total  amoimt  of  claim  when  presented  Oct.  31, 

1908 $1,972.42 
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The  above  moneys  were  paid  under  an  agreement  that 
the  same  should  remain  in  the  place  so  long  as  it  was  used 
by  said  Davis  as  a  home  for  himself  and  family,  and  should 
be  paid  when  said  place  was  sold,  or  at  the  death  of  said 
Davis. 
No  part  of  said  debt  has  been  paid. 
Debt  due  your  petitioner,  Nettie  D.  Boehmer: 
To  labor  and  services  performed  at  the  request 
of  George  W.  Davis,  from  February  27,  1893, 
to  January  22,  1908,  750  weeks  at  $4.00  per 
week,  to  be  paid  in  part  as  needed,  and  balance 
to  be  paid  on  sale  of  farm,  or  when  no  longer 

needed  as  a  home $3,000.00 

Credit  by  cash  paid  thereon   225.00 

Balance $2,675.00 

SCHEDULE  D 

There  are  no  claims  that  have  been  presented  to  the 
administrator,  which  have  not  been  admitted,  to  the 
knowledge  of  your  petitioners. 

SCHEDULE  E 

The  real  estate  mentioned  in  the  petition  is  described 
as  follows :  [Here  follows  description.] 

The  above  schedules,  A,  B,  C,  D  and  E  are  signed, 
attached  to  and  made  part  of  the  petition.  Dated  March 
6th,  1909. 

Alvira  L.  Davis, 
Nethe  D.  Boehmer. 


Fonn  No.  11 
Citatioii  1 

The  People  of  the  State  op  New  Yobk  :  To  Alvira 
Davis,  Bouckville,  N.  Y.,  George  W.  Davis,  Bouckville, 

^FromMaUer  of  Dams,  200^.  Y.  522.   See  anto,  page  53. 
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N.  Y. ;  Mabel  E.  Davis,  individually  and  as  administra- 
trix of  the  estate  of  George  W.  Davis,  deceased,  Coop- 
erstown,  N.  Y.;  Michael  Moore,  Dix,  Oneida  county, 
N.  Y. ;  Schuyler  W.  Sweeting,  as  receiver  of  the  property 
of  George  W.  Davis,  Rome,  N.  Y.,  widow,  heirs  at  law, 
next  of  kin,  legatees,  devisees,  creditors  and  occupants 
of  the  real  estate  of  George  W.  Davis,  late  of  the  town 
of  Madison,  in  the  county  of  Madison,  New  York,  de- 
ceased, and  to  all  other  creditors  and  persons  in  any  way 
interested  in  the  estate  of  said  deceased : 

Whereas,  Alvira  L.  Davis  and  Nettie  D.  Boehmer, 
creditors  of  the  estate  of  said  deceased,  have  applied  to 
our  Surrogate's  Court  of  the  county  of  Madison,  New  York, 
for  the  disposition  of  the  real  property  of  said  decedent 
for  the  payment  of  the  debts  and  funeral  expenses  of  said 
decedent;  now,  therefore. 

You,  and  each  of  you,  are  hereby  cited  and  required 
to  appear  before  Michael  H.  Kiley,  Esq.,  surrogate  of 
the  county  of  Madison,  New  York,  at  his  office  in  the 
village  of  Morrisville,  in  said  county,  on  the  12th  day  of 
April,  1909,  at  ten  o'clock  in  the  forenoon  of  that  day, 
then  and  there  to  show  cause,  if  any  you  have,  why  the 
real  property  of  said  decedent  should  not  be  disposed  of, 
mortgaged,  leased  or  sold  for  the  payment  of  the  debts 
and  funeral  expenses  of  said  decedent,  and  why  an  order 
and  decree  should  not  be  made,  authorizing  and  directing 
the  disposition  of  the  real  property  of  said  decedent,  or 
so  much  thereof  as  may  be  neccessary  for  the  payment 
of  the  debts  and  funeral  expenses  of  said  decedent,  by 
the  mortgage,  lease  or  sale  thereof,  at  public  or  private 
sale. 

And  if  any  of  the  aforesaid  persons  are  under  the  age  of 
twenty-one  years,  they  will  please  take  notice  that  they 
are  required  to  appear  by  their  general  guardian,  if  they 
have  one;  and  if  they  have  none,  that  they  appear  and 
apply  for  the  appointment  of  a  special  guardian ;  or  in  the 
event  of  their  neglect  or  failure  to  do  so,  a  special  guardian 
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will  be  appointed  by  the  surrogate  to  represent  and  act 
for  them  in  said  proceeding. 

All  creditors  are  required  to  appear  in  person  and  estab- 
lish their  claims  by  legal  evidence. 

In  testimony  whereof,  we  have  caused  the  seal  of  oiu* 
said  Surrogate's  Court  to  be  hereunto  aflSxed. 

Witness,  Michael  H.  Kiley,  Esq.,  surrogate  of  our 
said  coimty  of  Madison,  at  his  office  in  Morrisville,  in 
said  county,  the  8th  day  of  March,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  nine.  B.  F.  Tomp- 
kins, clerk  of  the  Surrogate's  Court. 


Form  No.  12 
Answer^ 

(Same  title  as  Petition) 

Michael  Moore,  for  answer  and  objections  to  the  peti- 
tion and  application  of  Alvira  Davis  and  Nettie  D.  ^oeh- 
mer  in  the  above-entitled  matter. 

I.  Admits  that  George  W.  Davis  died  on  the  22d  day 
of  January,  1908,  intestate,  and  that  he  left  him  surviving 
Alvira  Davis,  his  widow,  and  Mabel  E.  Davis  and  Nettie 
D.  Boehmer,  his  daughters,  and  George  W.  Davis,  Jr., 
his  son,  his  only  heirs  at  law  and  next  of  kin;  and  that  at 
the  time  of  his  death  he  was  the  owner  of  the  real  property 
and  premises  described  in  the  petition  above  mentioned. 

II.  Alleges  that  at  the  time  of  the  death  of  the  said 
George  W.  Davis,  he,  said  Michael  Moore,  was  the  owner 
of  a  judgment  which  became  and  was  a  lien  upon  the  un- 
divided share  or  interest  of  the  said  George  W.  Davis,  Jr., 
and  that  thereafter  an  execution  was  thereupon  duly 
issued  to  the  sheriff  of  the  said  county  of  Madison,  who, 
by  virtue  of  said  execution  duly  sold  the  said  share  of  the 
said  George  W.  Davis,  Jr.,  in  said  real  property  and  prem- 

>  From  MaUer  of  Darris,  200  N.  Y.  522.    See  ante,  page  53. 
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ises,  on  the  4th  day  of  June,  1908,  to  the  said  Michael 
Moore,  for  the  sum  of  $260,  being  the  amount  of  said 
judgment  and  expenses  of  sale,  and  thereupon  duly  issued 
to  him,  said  Michael  Moore,  his  certificate  of  sale  therefor, 
and  duly  filed  in  the  office  of  the  clerk  of  the  county  of 
Madison  a  duplicate  certificate  of  said  sale  on  the  10th 
day  of  June,  1908,  and  that  said  property  so  sold  has  not 
been  redeemed,  nor  any  part  of  said  judgment  or  amount 
stated  in  said  certificate  of  sale  has  been  paid. 

III.  That  on  the  18th  day  of  April,  1908,  by  an  order 
of  the  county  judge  of  Madison  county,  Schuyler  K. 
Sweeting,  Esq.,  of  Rome,  N.  Y.,  was  duly  appointed  re- 
ceiver of  all  the  property,  debts,  equitable  interests,  rights 
and  things  in  action,  effects  and  estate,  real  and  personal, 
of  the  said  George  W.  Davis,  Jr.,  and  in  and  by  said  order 
there  was  allowed  to  the  said  Michael  Moore,  said  judg- 
ment creditor,  the  smn  of  fifty  dollars,  costs  and  disburse- 
ments, to  be  paid  by  said  receiver  out  of  any  moneys 
which  might  come  to  his  hands  by  virtue  of  his  said  ap- 
pointment.  No  part  or  portion  of  which  has  been  paid. 

IV.  And,  upon  information  and  belief,  denies  that  at 
the  time  of  his  death,  the  said  George  W.  Davis  was  in- 
debted to  his  wife,  the  said  petitioner,  Alvira  Davis,  in  the 
sum  of  six  hundred  ($600)  dollars,  or  the  sum  of  two 
hundred  seventy-seven  dollars  and  six  cents  ($277.06), 
or  any  other  sum  or  amount,  or  that  he  ever  made  any 
agreement  to  pay  her  such  sums  or  any  amoimt  whatever 
as  stated  in  said  petition;  and  denies  that  at  the  time  of 
his  death  he  was  indebted  to  said  Nettie  D.  Boehmer 
in  the  sum  of  two  thousand  six  hundred  seventy-five 
($2,675)  dollars,  or  any  other  sum  or  amount,  or  that  he 
ever  entered  into  any  agreement  to  pay  her  four  ($4.00) 
dollars  per  week  for  services,  or  any  other  sum  or  amount 
whatever,  and  denies  that  she  performed  services  for  de- 
ceased for  seven  hundred  fifty  (750)  weeks  as  stated  in 
said  petition. 

And  alleges,  that  said  claims  and  each  of  them  are 
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illegal,  fictitious,  and  without  merit,  and  without  founda- 
tion in  fact,  and  fully  known  to  be  such  by  said  petitioners 
and  said  administratrix;  and  that  said  claims  or  either  of 
them  did  not  accrue  within  six  years,  nor  within  ten  years 
of  the  conmiencement  of  this  proceeding,  and  the  same 
and  each  of  them  are  outlawed  and  barred  by  the  Statute 
of  Limitations.  That  said  claims  were,  and  each  of  them 
were,  presented  by  said  petitioners,  and  admitted  by  said 
administratrix,  said  Mabel  E.  Davis,  with  full  knowledge 
that  they  were  illegal,  fictitious  and  void,  and  with  the 
intent  to  cheat,  hinder,  delay  and  defraud  the  said  Michael 
Moore,  and  prevent  him  from  enforcing  and  collecting 
his  said  judgment  and  debt  out  of  and  from  the  share  of 
said  real  property  which  would  otherwise  descend  to  the 
said  George  W.  Davis,  Jr.,  and  which  was  sold  by  the 
sheriff  OS  aforesaid;  and  for  her  action  in  admittmg  the 
said  claims  of  the  petitioners  herein  without  objection,  or 
rejecting  the  same,  and  for  failiu'e  to  raise  or  plead  the 
Statute  of  Limitations,  in  relation  thereto,  constitutes  mis- 
conduct on  her  part,  for  which  she  should  be  removed  from 
office  as  such  administratrix. 

V.  And  further  alleges,  upon  information  and  belief, 
that  said  administratrix  has  not  properly  and  legally 
administered  said  estate;  that  she  has  failed  to  inventory 
or  charge  herself  with,  or  inventory  all  the  personal  prop- 
erty of  said  deceased;  that  at  the  time  of  his  death  he  was 
the  owner  of  other  personal  property,  to  wit:  carpenter's 
tools,  farming  tools  and  implements,  household  furniture, 
piano,  wagons,  sleighs,  horses,  cow,  poultry,  etc.,  all  of 
the  value  of  five  hundred  ($500)  dollars,  or  more,  which 
said  administratrix  has  failed  and  neglected  to  inventory 
or  charge  herself  with;  that  she  has  had  no  judicial  settle- 
ment of  her  account  as  such  administratrix;  that  she  has 
paid  all  creditors,  except  petitioners,  their  claims  in  full, 
and  admits  in  her  hands  remaining  the  sum  of  five  hundred 
eighty-four  dollars  and  ninety-seven  cents  ($584.97). 

And  fxirther  alleges,  upon  information  and  belief,  that 
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said  George  W.  Davis  left  and  owned  at  the  time  of  his 
death  sufficient  personal  property  to  pay  in  full  all  his 
legal  debts  and  funeral  expenses  without  in  any  %^ay  resort- 
ing to  his  real  property  for  that  purpose  and  therefore 
asks  that  the  application  of  said  petitioners  to  sell  said 
real  estate  be  denied,  and  that  said  proceedings  be  dis- 
missed. 

E.   O.   WORDBN, 

Attorney  for  Contestant,  Michael  Moore, 

103  South  James  Street,  Rome,  N.  Y. 
[VenficcUion.] 


Fonn  No.  18 
Findings  ^ 

Surrogate's  Court,  Madison  County. 


In  the  Matter  of  the  Application 
of  Alvira  Davis  and  Nettie  D. 
Boehmer,  as  creditors  of  George 
W.  Davis,  deceased,  for  the  sale 
of  real  estate  for  the  payment  of 
debts. 


Findings 


Hearing  held  at  the  surrogate's  office  in  the  village  of 
Morrisville,  on  April  12th,  1909,  and  April  26th,  1909. 
Present:  Hon.  M.  H.  Kiley,  Siurogate. 
Appearances:  C.  W.  Underbill,  Esq.,  for  Petitioners. 

C.  J.  Coleman,  Esq.,  for  Administrator. 

E.    O.    Worden,    Esq.,    for    contestant 

Michael  Moore,  and  for  Schuyler  K. 

Sweeting,   as  receiver  of  George  W. 

Davis,  Jr. 

In  this  proceeding,  tried  before  the  court  without  a 

^  From  MaUer  of  Davis,  200N.Y.522.   See  atOe,  page  53. 
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jury,  I  make  and  file  the  following  findings  of  fact  and 
conclusions  of  law : 

I.  That  George  W.  Davis  was  in  his  lifetime  a  resident 
of  the  town  of  Madison,  in  Madison  coimty,  New  York, 
and  died  January  22d,  1908,  leaving  him  surviving  Alvira 
Davis,  his  widow,  and  Nettie  D.  Boehmer,  a  daughter, 
George  W.  Davis,  a  son,  and  Mabel  E.  Davis,  a  daughter, 
all  of  the  full  age  of  twenty-one  years,  and  no  others. 

II.  That  on  the  11th  day  of  April,  1908,  Mabel  E.  Davis 
was  duly  appointed  administratrix  of  the  estate  of  George 
W.  Davis,  deceased,  by  an  order  duly  made  by  the  Surro- 
gate's Court  of  Madison  county,  and  entered  upon  the 
discharge  of  her  duties  as  such  administrator,  which  letters 
are  still  in  force. 

III.  That  the  said  administratrix,  on  the  24th  day  of 
August,  1908,  duly  made  and  filed  in  the  surrogate's 
Office  an  inventory  of  said  estate  and  that  the  value  of 
the  personal  estate,  which  had  come  into  the  hands  of  the 
administratrix,  amoimts  to  $1,027.08. 

IV.  That  on  the  9th  day  of  May,  1908,  pursuant  to  an 
order  duly  made  therefor,  said  administratrix  conmienced 
the  publication  of  a  notice  to  creditors  to  present  their 
claims,  in  the  Hamilton  Republican,  a  newspaper  pub- 
lished in  Hamilton,  in  Madison  coimty,  and  continued 
the  same  for  six  months. 

V.  That  the  said  administratrix  has  paid  out  of  the 
moneys  received  by  her  in  payment  of  debts  against  said 
estate  the  sum  of  five  hundred  forty-two  dollars  and 
eleven  cents  ($542.11),  leaving  five  hundred  eighty-four 
dollars  and  ninety-seven  cents  ($584.97),  in  the  hands  of 
said  administratrix,  and  that  there  are  no  other  sums  yet 
to  be  realized  from  the  personal  assets  of  said  deceased. 

VI.  That  the  said  George  W.  Davis  died  seized  and 
possessed  of  a  piece  of  real  estate  situate  in  the  town  of 
Madison,  in  said  county  of  Madison,  known  and  de- 
scribed (the  same  as  Schedtde  E  of  the  petition). 

VII.  That  on  or  about  November  14,  1882,  the  said 


66  Matter  of  Davib 


FindiDgB 


Alvira  Davis  paid  at  the  request  of  the  said  George  W. 
DaviSi  in  discharge  of  a  mortgage  held  by  James  W. 
Parker  upon  the  lands  above  described,  the  lium  of  six 
hundred  (1600)  dollars,  upon  an  agreement  between  said 
George  W.  Davis  and  Alvira  Davis  that  the  money  should 
remain  in  said  lands  and  as  a  loan  to  said  Davis  so  long 
as  said  lands  were  used  as  a  home  for  said  Davis  and  his 
family,  and  upon  the  sale  of  said  lands  or  at  the  death  of 
said  Davis  the  same  should  be  paid  to  said  Alvira  Davis 
with  interest. 

That  no  part  of  the  same  has  been  paid,  and  the  interest 
thereon  amounts  to  nine  hundred  forty  ($940)  dollars, 
making  the  sum  of  one  thousand  five  hundred  forty 
($1,540)  dollars. 

VIII.  That  on  or  about  March  10, 1899,  the  said  Alvira 
Davis  paid,  at  the  request  of  George  W.  Davis,  to  the 
executors  of  the  Bathsheba  Burton  estate,  in  discharge 
of  a  note  held  by  said  estate  against  said  G.  W.  Davis, 
the  sum  of  two  hundred  seventynaeven  dollars  and 
nine  cents  ($277.09),  upon  an  agreement  that  said  sum 
should  remain  in  the  place  so  long  as  said  place  was  used 
by  said  Davis  as  a  home  for  himself  and  family,  and  that 
upon  the  sale  of  said  place  or  the  death  of  said  Davis  the 
said  moneys  should  be  paid  to  said  Alvira  Davis,  with 
interest.  That  no  part  of  the  same  has  been  paid,  and  the 
interest  thereon  amounts  to  one  hundred  seventy^six 
($176)  dollars,  making  .the  sum  of  four  hundred  forty- 
eight  ($448)  dollars. 

IX.  That  the  said  Nettie  Boehmer  became  of  legal  age 
of  twenty-one  years  on  the  27th  day  of  January,  1893. 
That  said  George  W.  Davis  then  requested  the  said  Nettie 
Boehmer  to  remain  at  home  and  work  for  him  on  the  farm 
and  in  the  house,  and  agreed  to  pay  her  the  sum  of  foxu* 
($4.00)  dollars  per  week,  to  pay  her  in  part  as  she  needed 
the  same,  and  the  balance  to  be  paid  when  the  said  Davis 
should  sell  the  place,  or  at  his  death.  That  the  said  Nettie 
Boehmer  accepted  said  employment  and  worked  on  the 
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farm  and  in  the  house  until  the  death  of  said  G.  W.  Davis^ 
a  period  of  fifteen  (15)  years  and  one  (1)  month,  less 
twenty-five  (25)  weeks'  lost  time,  and  received  therefor 
the  sum  of  twenty-five  ($25.00)  dollars  per  year  in  money 
on  account,  and  there  was  due  and  unpaid  at  time  of 
death  of  said  Davis  the  sum  of  two  thousand  six  him- 
dred  twenty-three  ($2,623)  dollars  balance  impaid  for 
such  services,  after  deducting  lost  time  and  all  payments 
thereon.  * 

X.  That  the  property,  hereinbefore  described,  was  not 
devised,  expressly  charged  with  the  debts  or  fimeral  ex- 
penses, and  is  not  subject  to  a  valid  power  of  sale  for  the 
payment  thereof,  and  is  not  exempted  from  levy  and  sale 
by  virtue  of  an  execution. 

XI.  That  the  administratrix  has  proceeded  with  rea- 
sonable diligence  in  converting  the  personal  property  into 
money  and  applying  it  to  the  pajrment  of  debts  and  funeral 
expenses,  and  that  it  is  insufficient  for  the  payment  of  the 
same. 

XII.  That  sufficient  money  cannot  be  raised  advan- 
tageously to  the  persons  interested  in  said  real  property 
by  a  mortgage  or  lease  of  said  real  estate  or  any  part 
thereof. 

I  find  as  conclusions  of  law: 

1.  That  the  said  George  W.  Davis,  at  the  time  of  his 
death,  was  indebted  to  the  said  Alvira  Davis  in  the  sum 
of  six  hundred  ($600)  dollars  with  interest  from  Novem- 
ber 14,  1882,  amounting  to  nine  hundred  forty  ($940) 
dollars,  and  in  the  further  sum  of  two  hundred  seventy- 
seven  ($277)  dollars,  with  interest  from  May  10,  1899, 
amounting  to  one  hundred  seventy-six  ($176)  dollars, 
which  sums  of  principal  and  interest  amount  to  one 
thousand  nine  hundred  eighty-eight  ($1,988)  dollars,  and 
that  the  same  constitutes  a  valid  claim  against  said  estate 
in  favor  of  said  Alvira  Davis. 

2.  That  the  said  George  W.  Davis,  at  the  time  of  his 
death,  was  indebted  to  the  said  Nettie  D.  Boehmer  in  the 
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sum  of  two  thousand  six  hundred  twenty-three  (|2;623) 
dollars,  balance  due  for  work  and  labor,  and  that  the 
same  was  a  valid  and  subsisting  claim  against  said  estate 
in  favor  of  said  Nettie  D.  Boehmer. 

3.  That  the  personal  estate  of  said  G.  W.  Davis  is  in- 
sufficient to  pay  the  debts  against  said  estate  and  the 
said  claimants,  the  petitioners  herein,  are  entitled  to  a 
decree  for  the  sale  of  the  real  estate  herein  described. 

Dated,  Oct.  2,  1909. 

M.  H.  KiLEY,  SiuTogate, 
Madison  Co.,  N.  Y. 


» 


Form  No.  14 
Decree  ^ 

At  a  Surrogate's  Court,  held  in  and  for  the  county  of 
Madison,  at  the  surrogate's  office,  in  the  village  of  Morris- 
ville,  on  the  19th  day  of  July,  1909. 

Present,  M.  H.  Kiley,  Surrogate. 

In  the  Matter  of  the  Application 
of  Alvira  Davis  and  Nettie  D. 
Boehmer,  as  creditors  of  George 
W.  Davis,  deceased,  for  author- 
ity to  mortgage,  lease,  or  sell  the 
real  property  of  the  deceased  for 
the  payment  of  his  debts. 

Alvira  Davis  and  Nettie  D.  Boehmer,  as  creditors  of 
George  W.  Davis,  late  of  the  town  of  Madison,  in  the 
county  of  Madison,  deceased,  having  heretofore,  and 
within  three  years  after  the  issue  of  letters  on  said  estate, 
duly  presented  to  the  Surrogate's  Court  of  the  county  of 
Madison,  their  petition  praying  for  a  decree  for  the  sale, 
mortgaging  or  leasing  of  the  decedent's  real  property  to 
pay  his  debts  and  funeral  expenses,  and  the  said  Surrogate, 

1  From  Afaaero/Z>a9w,  200  N.Y.  522.  See  anie,  page  53. 
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having  been  duly  satisfied  upon  due  inquiry  and  evidence 
that  a  proper  case  was  made  and  duly  presented,  and 
having  thereupon  caused  a  citation  to  be  issued  out  of 
this  court,  directed  to  all  the  persons  interested  in  the 
estate  of  the  decedent,  or  in  possession  of  the  real  estate 
described  in  the  petition,  and  requiring  them  to  appear  in 
said  Surrogate's  Court  upon  such  appUcation,  at  the 
surrogate's  office,  in  the  village  of  Morrisville,  aforesaid, 
on  the  12th  day  of  April,  1909,  at  ten  o'clock  a.  m. 

And  the  sajid  citation  having  been  returned  on  that  day 
and  filed  with  the  proof  of  service  thereof  on  each  of  the 
persons  therein  named;  and  the  said  petitioners  having 
appeared  by  C.  W.  Underhill,  their  attorney,  and  the  said 
Mabel  Davis,  as  administratrix,  and  as  heir  at  law,  and 
the  said  George  Davis,  as  heir  at  law,  having  appeared  by 
C.  J.  Coleman,  attorney,  and  the  said  Michael  Moore, 
creditor  of  George  Davis,  Jr.,  as  contestant,  and  the  said 
Schuyler  K.  Sweeting,  as  receiver  of  George  W.  Davis,  Jr., 
having  appeared  by  E.  0.  Warden,  attorney,  and  pro- 
ceedings herein  having  been  duly  adjourned  until  April 
26th,  1909,  at  which  time  all  of  the  above  parties  appeared, 
and  the  proper  proceedings,  in  due  form  of  law,  having 
been  thereupon  had,  and  the  surrogate  having  proceeded 
to  hear  the  allegations  and  proofs  of  the  parties,  and  the 
following  facts  having  been  established  to  the  satisfaction 
of  the  surrogate: 

I.  That  the  said  petitioners  have  fully  complied  with 
the  requisite  provisions  of  the  statutes  concerning  the 
disposition  of  the  decedent's  real  property  for  the  pay- 
ment of  debts  or  funeral  expenses,  and  that  the  proceed- 
ings herein  have  been  in  conformity  to  Title  5  of  Chap.  18 
of  the  Code  of  Civil  Procedure. 

II,  That  the  debts  for  the  pajTnent  of  which  this  decree 
is  made  are  the  valid  and  subsisting  debts  against  the 
decedent's  estate,  and  that  the  charges  for  funeral  ex- 
penses are  just  and  reasonable  and  that  all  said  claims,  a 
list  of  which  appears  herein,  are  justly  due  and  owing. 
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III.  That  such  claims  as  allowed  amount  in  the  aggre- 
gate (exclusive  of  interest)  to  $3,500  and  that  none  of 
them  are  secured  by  any  judgment  or  mortgage  which  is 
a  lien  upon  the  decedent's  real  property,  nor  expressly 
charged  by  decedent's  will  upon  his  real  property,  or 
upon  any  interest  in  real  property,  viz. : 

To  Nettie  D.  Boehmer,  $2,623,  without  interest. 

To  Alvira  Davis,  $600,  with  interest  from  November  14, 
1882,  $940,  amounting  to  $1,540,  and  $277  with  interest 
from  March  10,  1899,  $176,  amounting  to  $448;  total  to 
Alvira  Davis,  $1,988. 

IV.  That  the  property  hereinafter  described  was  not 
devised,  expressly  charged  with  the  payment  of  debts  or 
funeral  expenses,  and  is  not  subject  to  a  valid  power  of 
sale  for  the  payment  thereof,  and  is  not  exempted  from 
levy  and  sale  by  virtue  of  an  execution  as  prescribed  in 
Title  2  of  Chap.  13  of  said  act. 

V.  That  the  administratrix  has  proceeded  with  reason- 
able diligence  in  converting  the  personal  property  into 
money  and  appljdng  it  to  the  payment  of  the  debts  and 
funeral  expenses  of  the  decedent,  and  that  it  is  insufficient 
for  the  payment  of  the  same,  as  established  by  this  decree. 

And  the  surrogate  having  inquired  whether  sufficient 
money  can  be  raised  advantageously  to  the  persons  in- 
terested in  said  real  property  by  a  mortgage  or  lease  of  the 
real  property  of  which  the  decedent  died  seized,  or  of  a 
part  thereof,  and  having  ascertained  that  sufficient  money 
cannot  be  so  raised  advantageously,  as  aforesaid,  and  this 
court,  having  made  and  filed  its  decision  in  writing,  stating 
separately  findings  of  fact  and  conclusions  of  law,  upon 
which  this  decree  is  based; 

Now,  on  motion  of  C.  W.  Underbill,  attorney  for  said 
Alvira  Davis  and  Nettie  D.  Boehmer, 

It  is  ordered,  adjudged  and  decreed: 

1.  That  the  claims  of  each  of  the  persons  herein  named 
in  the  amoimts  herein  respectively  stated  are  valid  and 
subsisting  debts  against  said  decedent's  estate,  and  that 
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the  claims  for  funeral  expenses  of  said  decedent,  as  herein 
set  forth,  are  just  and  reasonable  charges  against  said 
estate. 

2.  That  for  the  purpose  of  paying  the  debts  and  funeral 
expenses  hereinbefore  established  a  sale  of  the  following 
described  real  property  of  which  said  decedent  died  seized, 
be  made  by  Mabel  Davis,  the  said  administratrix,  upon 
her  executing  and  filing  with  the  surrogate  of  this  county 
the  bond  prescribed  by  law,  in  the  penalty  of  five  thousand 
($5,000)  dollars  and  with  two  sureties  to  be  approved  by 
the  surrogate. 

The  premises  so  to  be  sold  are  boimded  and  described 
as  follows,  viz. :  [Here  follows  deBcription,  the  same  as  in 
Schedule  E  of  petition.] 

And  it  is  ordered  that  a  decree  herein  entered  July  19, 
1909,  be  vacated  and  set  aside,  and  that  this  decree  be 
entered  in  place  thereof. 

Enter, 

M.  H.  KiLET,  Surrogate. 


Henbt  Funda,  Respondent,  v.  Samuel  T.  Betts  et  al.. 
Appellants,  and  Thomas  J.  O'Brien  et  al..  Respondents, 
Impleaded  with  others^ 

(200  N.  Y.  517;  aff'g  with  memo,  opinion,  134  App.  Div.  908,  no 

opinion) 

Mechanic's  lien;  charging  owner  consenting  to  improvement;  prac- 
tice; exceptions  to  referee's  findings  * 

1.  An  exception  to  the  refusal  of  the  referee  to  find  as  requested 
by  the  appellant  is  unavailable  in  the  Court  of  Appeals  when 
the  requests  to  find  do  not  appear  in  the  record. 

2.  Exceptions  to  conclusions  of  law  in  the  findings  of  a  referee, 

1  See  list  of  forms  taken  from  this  case,  post,  page  74. 

*  The  property  in  this  case  was  owned  by  husband  and  wife.    The 
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in  an  action  to  foreclose  a  mechanic's  lien,  are  unavailable  to 
the  appellant  when  the  findings  of  fact  amply  sustain  the 
conclusions  of  law. 
3.  £2yen  though  the  record  shows  that  the  defendant  (owner) 
has  been  charged  with  some  items  which  are  not  the  subject 
of  a  mechanic's  lien  the  Court  of  Appeals  will  not  modify  the 
judgment  by  deducting  such  items  where  there  is  no  objec- 
tion in  the  record  directed  to  such  items. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 
affirming  a  judgment  in  favor  of  plaintiff  and  defendants- 
respondents  entered  upon  the  report  of  a  referee. 

Ajgfirmed. 

George  W.  Gray^  for  appellants. 

John  F.  Noah,  for  plaintiff-respondent. 

Charles  E.  Cooney,  Willis  J.  Spicer  and  WiUiam  Kennedy 
for  defendants-respondents. 

Per  Curiam: 
The  judgment  in  this  action  forecloses  mechanics' 

tenant  rented  it  for  the  purpose  of  opening  a  five-cent  theater.  Certain 
alterations  were  necessary  to  adapt  the  building  to  the  purposes  in- 
tended. It  was  shown  that  the  husband  was  fully  cognisant  of  the 
intended  alterations.  He  was  present  at  interviews  between  the  tenant 
and  the  plaintiff  when  the  alterations  were  discussed  and  he  made 
suggestions  on  some  points.  He  was  also  present,  according  to  the 
testimony  of  the  lienors,  much  of  the  time  while  the  work  was  in  prog- 
ress. The  husband  denied  some  of  this  testimony  but  it  appeared 
by  his  own  statements  that  he  was  entirely  familiar  with  the  work  as 
it  progressed  and  objected  to  the  manner  of  doing  some  of  it.  It  did 
not  appear  that  the  defendant  Mrs.  Betts,  who  was  co-owner  with  her 
husband,  had  any  personal  knowledge  of  the  alterations  to  be  made, 
but  the  husband  testified  that  he  represented  his  wife  and  himself  in 
the  management  of  the  property  and  that  he  had  full  authority  to  make 
the  lease  in  question.  The  defendants  Mr.  and  Mrs.  Betts  also  con- 
tended that  the  alterations  were  not  in  fact  an  ''improvement"  of 
the  property,  but  on  the  contrary  constituted  a  detriment  to  it. 
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liens  in  behalf  of  the  plaintiff  and  the  defendants  other 
than  Samuel  T.  Betts  and  Edith  L.  Betts  upon  cer- 
tain property  in  the  city  of  Sjrracuse.  Mr.  and  Mrs. 
Betts  are  the  owners  of  the  property  and  have  been  held 
liable  upon  the  ground  that  the  repairs  and  improvements 
upon  the  .same  were  undertaken  by  the  lessee  and  made 
by  the  lienors  with  their  consent.  The  judgment  entered 
upon  the  report  of  the  referee  has  been  unanimously 
affirmed  by  the  Appellate  Division  and,  therefore,  this 
finding  is  conclusive  upon  us.  The  only  questions  pre- 
sented by  the  appeal  arise  upon  the  appellants'  exceptions 
to  the  conclusions  of  law  and  to  ruHngs  upon  the  admis- 
sion and  exclusion  of  evidence. 

"The  appellants  except  to  each  and  every  finding  of 
fact  and  conclusion  of  law"  contained  in  the  referee's 
report,  except  the  first  finding  of  fact.  This  exception 
avails  nothing  to  the  appellants,  inasmuch  as  the  findings 
of  fact  amply  sustain  the  conclusions  of  law.  There  is  a 
second  exception  "to  the  refusal  of  the  court  to  find  as 
requested,  that  each  and  every  lien  mentioned  and  set 
forth  in  the  complaint  ...  be  canceled  and  discharged 
of  record.''  This  exception  is  equally  unavailable,  as 
none  of  the  appellants'  requests  to  find  appear  in  the 
record. 

An  examination  of  the  evidence  shows  that  the  appel- 
lants have  been  charged  with  some  items  of  work  which 
were  not  properly  the  subject  of  a  mechanic's  lien;  such, 
for  example,  as  the  advertising  panels  mentioned  in  the 
testimony  of  the  plaintiflf  and  described  in  the  brief  for 
the  appellants  as  easels.  There  are  no  exceptions  in  the 
record,  however,  which  would  permit  a  modification  by 
the  deduction  of  items  of  this  character.  The  Appellate 
Division  might  have  relieved  the  appellants  in  this  respect, 
but  there  is  no  power  in  this  court  to  do  so  in  the  absence 
of  a  sufficient  exception. 

For  these  reasons  the  judgment  must  be  affirmed,  with 
costs. 
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CuLLEN,  Ch.  J.,  Gray,  Haight,  Willard  Babtlett, 
HiscocK  and  Collin,  JJ.,  concur;  Vann,  J.,  not  voting. 


Judgment  affirmed. 
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Henry  Funda, 

Plaintiff, 
against 
Allen  May,  Edward  T.  Stevens, 
Sarah  A.  Stevens  and  Elizabeth 
May,  individually  and  as  copart- 
ners under  the  firm  name  of  May 
&  Stevens,  Samuel  T.  Betts, 
Edith  L.  Betts,  May  Theater 
Company  and  Thomas  O'Brien, 

Defendants. 

The  plaintiff,  complaining  of  the  above-named  defend- 
ants, respectfully  shows  to  the  court : 
I.  That  the  plaintiff  is  and  at  all  the  times  hereinafter 

» From  Fvnda  v.  BeOa,  200  N.  Y.  517.   See  anU,  page  71. 
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mentioned  was  engaged  in  the  carpenter  contracting  busi- 
ness, having  his  office  and  principal  place  of  business  in 
the  city  of  Syracuse,  Onondaga  county,  New  York. 

II.  That  the  defendants,  Samuel  T.  Betts  and  Edith  L. 
Betts,  were  at  all  the  times  hereinafter  mentioned  and  now 
are,  as  plaintiff  is  informed  and  believes,  the  owners  in  fee 
of  the  following  described  real  property:  [Description  of 
property], 

III.  That  by  an  instrument  in  writing,  as  plaintiff  is 
informed  and  believes,  dated  on  or  about  December  1st, 
1906,  the  defendants,  Samuel  T.  Betts  and  Edith  L.  Betts, 
leased  the  ground  floor  store  No.  328  South  Salina  Street 
in  said  city  located  upon  the  real  property  above  described 
for  the  term  of  five  (5)  years  from  the  aforesaid  1st  day 
of  December,  1906,  and  that  all  the  times  hereinafter 
mentioned  the  defendants,  Allen  May,  Elizabeth  May, 
Edward  T.  Stevens  and  Sarah  A.  Stevens,  individually 
and  as  copartners,  hereinafter  called  May  &  Stevens, 
their  successors  and  assigns,  were  and  are  now  in  pos- 
session of  said  premises,  as  tenants  imder  said  lease. 

IV.  That  on  or  about  the  5th  day  of  December,  1906, 
the  plaintiff  and  the  defendants,  Allen  May,  Elizabeth 
May,  Edward  T.  Stevens  and  Sarah  A.  Stevens,  individu- 
ally and  as  copartners,  entered  into  a  contract  for  the 
alteration  and  repair  of  the  store  premises  hereinbefore 
described  whereby  this  plaintiff  agreed  to  supply  the 
labor  and  materials  and  to  do  all  the  carpenter  work  in 
connection  therewith  for  the  alteration  and  repair  of  the 
aforesaid  store  premises  to  fit  the  same  for  use  by  said 
defendants  as  a  theater,  all  as  directed  by  the  said  defend- 
ant lessees  and  by  and  with  the  direction  and  consent  of 
said  owners  and  that  subsequently  plaintiff  did  supply 
the  goods,  wares  and  merchandise  or  materials  and  the 
labor,  all  as  agreed  upon  and  as  directed  and  consented 
to  by  said  defendants,  and  that  the  reasonable  value  of 
said  materials  and  labor  so  suppUed  and  the  agreed  and 
stipulated  price  which  the  defendants  May  &  Stevens 
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agreed  to  pay  was  one  thousand  four  hundred  thirty-two 
dollars  and  twenty-two  cents  ($1,432.22). 

V.  That  said  merchandise  and  building  material  were 
sold  and  delivered  and  said  labor  was  performed  by  said 
plaintiff  to  and  for  said  defendants  for  the  purpose  of  being 
used  in  the  improvement  aforesaid,  viz.,  the  alteration 
and  repair  of  the  said  building  situate  upon  the  aforesaid 
real  property  and  were  actually  used  in  the  alteration  and 
repair  of  said  premises  and  that  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  contract  on  his  part  to  be 
performed. 

VI.  That  by  reason  of  the  foregoing  the  plaintiff  was 
entitled  to  receive  on  or  before  the  12th  day  of  April,  1907, 
the  whole  of  said  sum  of  one  thousand  four  hundred 
thirty-two  dollars  and  twenty-two  cents  ($1,432.22), 
which  sum  is  now  due  and  owing  and  unpaid  except  the 
sum  of  seven  hundred  ($700)  dollars  paid  thereon,  leaving 
the  sum  of  seven  hundred  thirty-two  dollars  and  twenty- 
four  cents  ($732.24),  which  is  now  due  and  unpaid  with 
interest  on  seven  hundred  two  dollars  and  seventy-two 
cents  ($702.72)  from  March  1st,  1907,  and  interest  on 
twenty-nine  dollars  and  fifty-two  cents  ($29.52)  from 
April  10,  1907. 

VII.  That  the  defendants,  Samuel  T.  Betts  and  Edith  L. 
Betts,  owners  and  lessors,  consented  to  the  making  of  the 
aforesaid  contract,  and  the  same  was  performed  and  the 
materials  furnished  and  the  labor  done  thereunder  with 
the  full  knowledge  and  consent  of  said  defendants,  Samuel 
T.  Betts  and  Edith  L.  Betts. 

VIII.  That  on  the  13th  day  of  April,  1907,  and  within 
ninety  (90)  days  after  the  completion  of  the  contract  and 
work  above  set  forth  and  the  final  performance  of  the  work 
and  the  final  furnishing  of  the  materials  above  stated, 
dated  from  the  last  item  of  work  performed  and  materials 
furnished,  the  plaintiff  filed  a  notice  in  writing  in  the 
office  of  the  clerk  of  the  county  of  Onondaga,  N.  Y.,  in 
which  the  real  property  aforesaid,  against  which  a  lien  is 
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asserted,  is  situated,  on  and  against  said  real  property 
for  the  amount  of  labor  and  materials  aforesaid,  to  wit : 
seven  hundred  thirty-two  dollars  and  twenty-four  cents, 
($732.24) ;  that  said  notice  of  Hen  contained  among  other 
things,  the  name  and  residence  of  the  lienors  the  plaintiff 
herein,  the  name  of  the  owners  of  the  real  property  against 
whose  interest  a  lien  was  claimed  and  the  interest  therein 
of  said  owners  so  far  as  known  to  the  said  lienor;  the  names 
of  the  persons  by  whom  the  plaintiff  was  employed  and 
to  whom,  he  furnished  the  said  materials  and  the  persons 
with  whom  the  contract  was  made,  the  labor  performed 
and  the  materials  furnished  and  the  agreed  price  and 
value  thereof,  the  amount  unpaid  to  the  lienor  for  such 
labor  and  materials,  the  time  when  the  first  and  last  items 
of  work  were  performed  and  materials  were  furnished;  and 
also  a  description  of  the  property  to  be  charged  with  the 
lien  sufficient  for  identification;  that  the  said  notice  of 
lien  was  duly  verified  and  complied  in  all  respects  with 
the  requirements  of  the  statutes  of  the  State  of  New  York 
and  that  on  the  13th  day  of  April,  1907,  said  lien  was  duly 
entered  and  docketed  by  the  clerk  in  the  lien  docket  kept 
in  his  office. 

IX.  That  on  the  15th  day  of  April,  1907,  and  after 
filing  said  notice  of  lien  as  above  set  forth,  the  plaintiff 
caused  a  copy  of  said  notice  of  lien  to  be  served  personally 
upon  the  owners,  the  defendants,  Samuel  T.  Betts  and 
Edith  L.  Betts. 

X.  That  the  said  lien  and  claim  has  not  been  paid, 
canceled  or  otherwise  discharged  and  no  action  or  pro- 
ceeding has  been  brought  by  this  plaintiff  for  the  fore- 
closure of  the  same. 

XI.  That  the  defendant,  Thomas  J.  O'Brien,  filed  a 
mechanic's  hen  against  the  above  described  property  on 
April  9th,  1907,  for  the  sum  of  eight  hundred  seventy- 
five  ($875)  dollars,  and  the  defendant  May  Theater  Co., 
is  alleged  to  be  the  successor  in  interest  of  May  &  Stevens. 

XII.  That  no  other  person  or  persons  have  filed  liens 
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against  said  property  nor  have  subsequent  liens  or  claims 
by  judgment  or  otherwise  been  made  or  filed  or  rendered 
against  said  property  as  plaintiff  is  informed  and  believes. 
Wherefore  plaintiff  demands  judgment: 

1.  That  the  plaintiff  be  adjudged  to  have  a  lien  on 
said  real  property  prior  to  all  other  liens,  except  the  Uen 
of  the  defendant  O'Brien  in  the  sum  of  seven  hundred 
thirty-two  dollars  and  twenty-four  cents  ($732.24). 

2.  That  the  defendants  and  all  persons  claiming  un- 
der them  or  any  or  either  of  them  be  foreclosed  of  all 
equity  6f  redemption  or  other  interest  in  said  premises 
except  such  as  may  be  adjudged  to  be  prior  to  the  plaintiff. 

3.  That  the  interest  of  the  defendants,  Samuel  T.  Betts 
and  Edith  L.  Betts,  in  said  premises  be  sold  as  provided 
by  law  and  that  from  the  proceeds  of  said  sale  the 
plaintiff  be  paid  the  amount  of  his  lien  aforesaid  and  in- 
terest on  seven  hundred  two  dollars  and  seventy-two 
cents  ($702.72)  from  March  1st,  1907,  and  on  twenty-nine 
dollars  and  fifty-two  cents  ($29.52)  from  April  12th,  1907, 
together  with  the  expenses  of  sale  and  costs  and  disburse- 
ments of  this  action. 

4.  That  the  plaintiff  herem  have  judgment  agamst  the 
defendants,  Samuel  T.  Betts  and  Edith  L.  Betts,  for  any 
deficiency  that  may  remain  due  him  in  such  sale. 

6.  That  the  plaintiff  may  have  such  further  judgment, 
order,  or  decree  as  may  be  necessary  to  protect  his  rights 
in  the  premises. 

Buck  &  Nash, 
Attorneys  for  Plaintiff, 
901-905  Onon.  Co.  Sav.  Bk.  Bldg., 

Syracuse,  N.  Y. 
[Verification,] 
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Fonn  No.  16 
Pl«inttff*8  Notice  of  lien  ^ 

To  the  county  clerk  of  the  county  of  Onondaga,  in  the 
State  of  New  York,  and  to  Samuel  T.  Betts,  Edith  L.  Betts, 
owners  and  persons  in  interest,  Allen  May,  Edward  T. 
Stevens,  Sarah  A.  Stevens,  Elizabeth  May,  individually 
and  as  copartners,  and  May  Theater  Co.,  and  all  others 
whom  it  may  concern : 

Take  notice,  that  Henry  Funda,  residing  at  No.  533 
North  Geddes  street  in  the  city  of  Syracuse,  county  of 
Onondaga  and  State  of  New  York,  as  lienor  has  and  claims 
a  lien  against  Samuel  T.  Betts  and  Edith  L.  Betts  as 
owners  of  the  real  property  hereinafter  described,  and 
upon  the  said  real  property,  and  the  right,  title  and  interest 
of  the  said  owners  therein,  and  the  improvements  thereon, 
for  seven  himdred  thirty-two  dollars  and  twenty-four 
cents  ($732.24),  being  the  value  and  agreed  price  of  cer- 
tain work,  labor  and  service  performed  and  materials 
furnished,  to  wit:  In  remodeling  and  repairing  and  doing 
carpenter  work  in,  about  and  on  the  premises  on  South 
Salina  street,  SjTacuse  N.  Y.,  hereinafter  described. 

That  the  interest  of  the  said  owners  in  said  real  property, 
as  far  as  known  to  the  said  lienor  is  in  fee  simple. 

That  said  materials  were  furnished  and  said  labor  per- 
formed in  piu'suance  of  an  agreement  with  Henry  Fimda 
herein  and  Allen  May  and  Dr.  Stevens  (whose  first  name  is 
unknown),  as  lessees  of  said  premises,  individually  and  as 
copartners,  and  the  others  above  named,  by  and  with  the 
consent  and  knowledge  of  the  aforesaid  owners,  and  that 
the  May's  Theater,  Inc.,  or  May's  Theater  Co.,  is  the  suc- 
cessor and  transferee  of  said  May  &  Stevens,  with  the 
consent  of  the  said  owners  thereof,  their  agent,  contractor, 
subcontractor  and  other  person  or  persons  acting  for  and 
in  the  interest  of  said  owner  or  owners  and  with  her  or 
their  knowledge  and  consent. 

^  From  Funda  v.  BeUs,  200  N.  Y.  517.   See  ante,  page  71. 
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That  the  amount  unpaid  to  said  lienor  for  such  labor 
and  materials  is  seven  hundred  thirty-two  dollars  and 
twenty-four  cents  ($732.24). 

That  the  first  item  of  work  was  performed  and  material 
furnished  the  1st  day  of  December,  1906,  and  the  last 
item  of  work  was  performed  and  materials  furnished  the 
6th  day  of  April,  1907. 

That  the  real  property  for  the  improvement  of  which 
said  labor  was  performed  and  said  materials  were  fur- 
nished is  situated  on  the  westerly  side  of  South  Salina 
street  and  known  and  distinguished  as  No.  328  on  said 
street,  in  the  city  of  Syracuse,  county  of  Onondaga  and 
State  of  New  York,  and  described  as  follows:  All  that 
tract  or  parcel  of  land  situateinthe  city  of  Syracuse,  county 
of  Onondaga  and  State  of  New  York,  being  part  of  block 
number  one  hundred  ten  (110)  of  said  city,  bounded  and 
described  as  follows:  Beginning  in  the  west  line  of  South 
Salina  street,  about  two  hundred  (200)  feet  and  eleven  (11) 
inches  south  of  the  northeast  comer  of  said  block  and  at 
the  center  line  of  the  brick  wall  separating  the  stores 
known  as  numbers  326  and  328  South  Salina  street; 
running  thence  westerly  along  the  center  of  said  wall  and 
parallel  with  Fayette  street  about  one  hundred  thirty-six 
(136)  feet  and  six  (6)  inches  to  the  center  line  of  said  block; 
thence  southerly  along  said  center  line  and  parallel  with 
South  Salina  street  about  sixty-nine  (69)  feet  more  or 
less  to  the  southeast  comer  of  lands  of  Robert  C.  McClure; 
thence  westerly  parallel  with  Fayette  street  and  along 
said  McClure's  south  line  about  one  hundred  thirty-six 
(136)  feet  and  six  (6)  inches  more  or  less  to  the  east  line 
of  South  Clinton  street;  thence  southerly  along  the  east 
line  of  Clinton  street  thirteen  (13)  feet  to  the  south  line 
of  the  alley  leading  from  Clinton  street  easterly;  thence 
easterly  parallel  with  Fayette  street  and  along  said  south 
line  of  said  alley  and  the  same  extending  one  hundred 
sixty  and  twenty-four  one-hundredths  (160.24)  feet  more 
or  less  to  the  west  line  of  the  premises  of  John  C,  Reymon; 
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thence  northerly  along  said  west  line  and  parallel  to  South 
Salina  street  one  hundred  eighty-three  (183)  feet  more  or 
less  to  the  center  of  the  brick  wall  separating  the  property 
of  said  first  party  from  that  of  said  Reymon;  thence  east- 
erly parallel  with  Fayette  street  and  along  the  center  Une 
of  said  wall  one  hmidred  thirteen  (113)  feet  to  the  west 
line  of  South  Salina  street;  thence  northerly  along  the 
west  line  of  South  Salina  street  eighty  (80)  feet  more  or 
less  to  the  place  of  beginning. 

Also^  take  noticci  that  said  Henry  Funda  has  and  claims 
a  lien  for  the  agreed  price  and  value  of  such  labor  and 
materials  upon  said  real  property,  improved  and  to  be 
improved  thereby,  and  upon  such  improvements,  for  the 
amount  unpaid  as  aforesaid,  in  piu*suance  of  the  statute 
in  such  case  made  and  provided. 

Dated  April  13th,  1907. 

Henry  Funda, 
Lienor. 

State  of  New  York, 
County  of  Onondaga, 
City  of  Syracuse. 

John  T.  Funda,  being  duly  sworn,  deposes  and  sasrs  he 
is  the  managing  agent  of  said  lienor  mentioned  and  de- 
scribed in  the  foregoing  notice;  that  deponent  knows  the 
contents  of  said  notice;  that  the  statements  therein  con- 
tained are  true  to  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true. 

John  T.  Funda. 
Sworn  to  before  me,  this  13th  day 
of  April,  1907. 
Susie  C.  Williams, 
Comr.  of  Deeds, 
Syracuse,  N.  Y. 
Vol  I.— 6 
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Form  No.  17 

Answer  of  Defendant  Syracuse  Heater  Company  Demanding 

Foreclosure  of  Lien  ^ 

Supreme  CJourt,  Onondaga  County. 

Henry  Funda, 

Plaintiflf, 
asainst 
Allen  May,  Edward  T.  Stevens, 
Sarah  A.  Stevens  and  Elizabeth 
May,  individually  and  as  copart- 
ners under  the  firm  name  of  May 
&  Stevens,  Samuel  T.  Betts, 
Edith  Lizzette  Betts,  May 
Theater  Company,  Thomas 
O'Brien,  Syracuse  Heater  Com- 
pany, John  Strathdee  and  Jo- 
seph Leo  Nicholson,  doing  busi- 
ness \mder  the  firm  name  and 
style  of  the  Syracuse  Mantel, 
Tile  &  Marble  Company,  David 
E.  Brown  and  William  B.  Smith 
and  James  F.  Cafifrey,  doing 
business  under  the  firm  name 
and  style  of  Phoenix  Foundry, 

Defendants. 

The  defendant,  Syracuse  Heater  Company,  for  an  an- 
swer to  the  complaint  of  the  plaintiff  herein,  admits :     ' 

I.  That  plaintiff  is  a  carpenter  contractor  engaged  in 
business  in  the  city  of  Syracuse,  N.  Y. 

II.  That  Samuel  T.  Betts  and  Edith  Lizzette  Betts  by 
an  instrument  in  writing  dated  on  or  about  the  3rd  day 
of  December,  1906,  leased  the  ground  floor  store  known 
as  No.  328  South  Salina  street  in  the  city  of  Syracuse, 


» From  Funda  v.  Betta,  200  N.  Y.  517.   See  arUe,  page  71. 
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N.  Y.,  located  upon  the  real  property  described  in  the 
complaint  herein,  for  a  term  of  five  years  and  five  months 
from  the  1st  day  of  December,  1906,  and  that  the  defend- 
ants, Allen  May,  EUzabeth  May,  Edward  T.  Stevens  and 
Sarah  A.  Stevens,  individually  and  as  copartners  under 
the  firm  name  and  style  of  "May  &  Stevens"  entered  into 
possession  of  said  premises  as  tenants  under  said  lease. 

III.  The  defendant,  Syracuse  Heater  Company,  denies 
any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  allegations  contained  in  said  complaint  not 
herein  specifically  admitted  or  controverted  and  therefore 
denies  the  same. 

For  a  second  defense  to  said  complaint,  defendant^ 
Syracuse  Heater  Company,  alleges : 

I.  That  during  all  the  time  and  times  mentioned  in  the 
said  complaint  said  defendant  was  and  now  is  a  domestic 
corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York  with  its  principal 
office  in  the  city  of  Syracuse,  N.  Y. 

II.  That  defendant,  Samuel  T.  Betts,  is  and  during  all 
the  times  hereinafter  mentioned  was  part  owner  of  the 
real  property  described  herein,  to  wit:  [Description  of 
property.] 

III.  That  heretofore  and  on  or  about  the  18th  day  of 
February,  1907,  this  defendant  entered  into  an  agreement 
with  the  defendants  ''May  &  Stevens"  in  writing,  wherein 
and  whereby  said  defendant  agreed  to  perform  certain 
work  and  furnish  certain  material  in  the  improvement  of 
the  premises  herein  described  for  the  agreed  sum  of  one 
hundred  eighty-three  ($183)  dollars;  said  work  and  ma- 
terial being  for  the  installing  of  a  ventilating  system  in 
No.  328  South  Salina  street,  which  is  a  part  of  the  above 
described  premises. 

rV.  That  heretofore  and  prior  to  the  13th  day  of  May, 
1907,  this  defendant,  Syracuse  Heater  Company,  fully 
complied  with  all  of  the  terms  and  conditions  of  said  con- 
tract on  its  part  to  be  perf ormed. 
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V.  That  said  work,  labor  and  services  performed  and 
materials  furnished  by  this  defendant  in  pursuance  of 
the  terms  of  said  contract,  were  performed  and  furnished  at 
the  special  instance  and  request  of  said  ''May  &  Stevens" 
and  for  the  pxirpose  of  being  used  in  the  alteration,  repair 
and  improvement  of  the  real  property  herein  described, 
with  the  knowledge  and  consent  of  the  defendant,  Samuel 
T.  Betts,  one  of  the  owners  of  said  property. 

Defendant  herein  alleges  that  all  of  said  work  performed 
and  materials  furnished  as  aforesaid  in  the  improvement, 
alteration  and  repair  of  the  property  described  herein  were 
actually  used  in  the  alteration,  improvement  and  repair 
of  the  real  property  herein  described  by  the  said  Syracuse 
Heater  Company  with  the  knowledge  and  consent  of  said 
defendant,  Samuel  T.  Betts. 

That  Exhibit  A  annexed  hereto  contains  a  statement 
of  the  work  performed  and  materials  furnished  as  afore- 
said, which  said  statement  is  hereby  referred  to  and  made 
a  part  of  this  answer. 

VI.  This  defendant  further  alleges  that  the  defendants, 
'*May  &  Stevens,"  promised  and  agreed  to  pay  to  this 
defendant  for  said  labor  and  materials  the  smn  of  one 
hundred  eighty-three  ($183)  dollars,  but  no  part  thereof 
has  been  paid,  leaving  due  and  owing  to  this  defend- 
ant from  ''May  &  Stevens"  the  sum  of  one  hundred 
eighty-three  ($183)  dollars. 

VII.  This  defendant  further  alleges  that  the  defendant, 
Samuel  T.  Betts,  one  of  the  owners  of  said  premises,  con- 
sented to  the  improvement,  repair  and  alteration  of  the 
property  aforesaid,  and  that  all  of  the  work,  labor  and 
services  and  materials  for  which  the  defendant  claims  a 
lien  were  furnished,  performed  and  used  upon  said  premises 
with  the  knowledge  and  consent  of  said  owner,  and  that 
the  property  of  said  Samuel  T.  Betts  is  enhanced  thereby; 
and  said  improvements  will  revert  to  the  owners  of  said 
property  at  the  expiration  of  said  lease. 

VIII.  That  heretofore  and  on  the  13th  day  of  May, 
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1907,  after  the  sum  of  one  hundred  eighty-three  ($183) 
dollars,  had  become  due  and  payable,  and  within  ninety 
(90)  days  after  the  completion  of  said  contract  as  afore- 
said, this  defendant  filed  a  notice  of  lien  in  the  clerk's  office 
of  the  county  of  Onondaga,  in  which  coimty  said  property 
aforesaid,  and  against  which  a  lien  is  asserted,  is  situate, 
on  and  against  the  said  real  property  for  the  amoimt  of 
the  labor  and  materials  aforesaid,  to  wit:  one  hundred 
eighty-three  ($183)  dollars;  that  said  notice  of  lien  con- 
tained the  name  of  defendant,  Samuel  T.  Betts,  part  owner 
of  said  real  property  against  whose  interests  a  lien  was 
claimed  and  the  nature  of  his  interests;  the  names  of  the 
persons  by  ¥^om  this  defendant  was  employed,  and  for 
whom  he  furnished  the  labor  and  materials  and  the  persons 
with  whom  this  defendant  contracted  for  the  labor  to  be 
performed  and  materials  to  be  furnished  and  the  agreed 
price  thereof;  the  amount  xmpaid;  the  time  when  the  first 
and  last  item  of  work  was  performed  and  materials  fur- 
nished; and  also  a  description  of  the  property  to  be  charged 
with  the  lien  sufficient  for  identification. 

That  said  notice  of  lien  was  duly  verified  and  compUed 
in  all  respects  with  the  requirements  of  the  statute  in  such 
case  made  and  provided;  that  on  the  13th  day  of  May, 
1907,  said  lien  was  duly  entered  and  docketed  by  said 
clerk  in  the  lien  Book  kept  in  his  office.  This  defendant 
annexes  hereto  marked  Exhibit  B  a  copy  of  said  notice 
of  lien,  and  makes  the  same  a  part  of  this  answer,  but 
reference  is  likewise  made  to  the  original  lien  filed  as  afore- 
said, for  an  accurate  statement  of  the  contents  thereof. 

Whebeforb,  this  defendant,  Syracuse  Heater  Com- 
pany, demands  judgment : 

1.  That  the  amount  due  upon  this  lien  and  claim  for 
principal  and  interest  be  ascertained,  determined  and 
adjudged. 

2.  That  the  rights,  interests  and  priorities  of  this  de- 
fendant and  the  plaintiff  and  of  the  defendants  herein 
be  ascertained,  determined  and  adjudged. 
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3.  That  this  defendant  be  adjudged  to  have  a  valid 
and  subsisting  lien  upon  the  interests  of  Samuel  T.  Betts 
in  the  premises  herein  described  for  the  sum  of  one  hundred 
eighty-three  dollars  ($183)  besides  interest  thereon  from 
May  13,  1907,  prior  to  all  subsequent  hens  against  said 
premises- 

4.  That  all  lienors  subsequent  to  this  defendant,  and 
all  persons  claiming  under  them,  be  foreclosed  of  all  equity 
of  redemption  or  other  interests  in  said  premises. 

5.  That  the  interests  of  Samuel  T.  Betts  in  said  prem- 
ises be  sold  as  provided  by  law  and  that  from  the  proceeds 
of  such  sale,  after  paying  the  prior  lienors  the  sxnna  men- 
tioned herein,  this  defendant  be  paid  the  sum  of  this  lien 
as  aforesaid  with  interest  thereon  to  the  time  of  such  pay- 
ment, besides  the  expense  of  said  sale  and  the  costs  and 
expenses  of  this  action,  so  far  as  the  amount  properly 
applicable  thereto  will  pay  the  same. 

6.  That  this  defendant  have  personal  judgment  against 
the  defendant,  Samuel  T.  Betts,  for  any  deficiency  that 
may  remain  due  to  it  after  such  sale. 

7.  That  the  defendant  herein  may  have  such  other 
and  further  judgment,  order  or  relief  as  may  be  just. 

Barnum,  Spicer  &  Wells, 
Attys.  for  Defendant  Syracuse  Heater  Company, 

321-325  University  Block, 

Syracuse,  N.  Y. 
[Verification.] 


Form  No.  18 
Notice  of  Lien  of  Defendant,  Syracuse  Heater  Company  ^ 

To  the  county  clerk  of  the  county  of  Onondaga,  in 
the  State  of  New  York,  and  to  Samuel  T.  Betts,  owner 
and  person  in  interest;  and  all  others  whom  it  may  concern: 

» From  Funda  v.  Belts,  200  N.  Y.  517.   See  arUe,  page  71. 
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Take  notice,  that  Syracuse  Heater  Company,  residing 
at  No.  245  West  Fayette  street,  in  the  city  of  Syracuse, 
county  of  Onondaga  and  State  of  NewYork,  as  Uenor  has 
and  claims  a  lien  against  Samuel  T.  Betts,  as  owner  of  the 
real  property  hereinafter  described,  and  upon  the  said 
real  property,  and  the  right,  title  and  interest  of  the  said 
owner  therein,  and  the  improvements  thereon,  for  one 
himdred  eighty-three  ($183)  dollars,  being  the  value  and 
agreed  price  of  certain  work,  labor  and  service  performed 
and  materials  furnished,  to  wit : 

One  thirty-six  inch  electric  propeller  fan  of  the  B.  F. 
Sturdevant  manufacture  of  Boston,  Mass.,  inclosed  and 
dust  proof,  woimd  for  five  himdred  (500)  volts  current 
medium  speed,  and  one-half  day's  work  of  man  to  assist 
in  placing  said  fan,  for  the  improvement  of  the  said  real 
property  hereinafter  described. 

That  the  interest  of  the  said  owner  in  said  real  property, 
as  far  as  known  to  the  said  Uenor  is  the  owner. 

That  said  materials  were  furnished  and  said  labor  per- 
formed in  pursuance  of  an  agreement  with  Messrs.  May  & 
Stevens,  tenants  of  the  real  property  hereinafter  described, 
and  with  the  consent  of  the  said  owner  thereof. 

That  the  amoimt  impaid  to  said  lienor  for  such  labor 
and  materials  is  one  himdred  eighty-three  ($183)  dollars. 

That  the  first  item  of  work  was  performed  and  material 
furnished  the  8th  day  of  April,  1907,  and  the  last  item  of 
work  was  performed  and  materials  furnished  the  8th  day 
of  April,  1907. 

That  the  real  property  for  the  improvement  of  which 
said  labor  was  performed  and  said  materials  were  furnished 
is  situated  on  the  west  side  of  South  Salina  street,  and 
known  and  distinguished  as  No.  328  on  said  street  in  the 
city  of  Syracuse,  county  of  Onondaga  and  State  of  New 
York  and  described  as  follows :  [Description  of  property.] 

The  within  lien  is  intended  to  cover  so  much  of  the  above 
described  premises  as  are  included  in  the  store  known  as 
number  328  South  Salina  street. 
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Also,  take  notice,  that  said  Syracuse  Heater  Company 
have  and  claim  a  lien  for  the  agreed  price  and  value  of 
such  labor  and  materials  upon  said  real  property,  im- 
proved and  to  be  improved  thweby,  and  upon  such  im- 
provements, for  the  amoimt  unpaid  as  aforesaid,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided. 
Dated,  13th  May,  1907. 

Stbactjse  Heater  Cokpant, 
E.  E.  Pahner,  Trea^, 

lienor. 

State  of  New  York, 
County  of  Onondaga, 
City  of  Syracuse. 

E.  E.  Pahner,  being  duly  sworn,  deposes  and  says  he 
is  secretary  and  treasurer  of  the  Syracuse  Heater  Com- 
pany, lienor,  mentioned  and  described  in  the  foregoing 
notice;  that  deponent  knows  the  contents  of  said  notice; 
that  the  statements  therein  contained  are  true  to  his  own 
knowledge  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true. 

E.  E.  Palmeb, 
Treas. 
Sworn  to  before  me  this  13th  day 
of  May,  1907. 
Charles  M.  Bramlet, 
Comr.  of  Deeds, 
Syracuse,  N.  Y, 
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Fonn  No.  19 
Answer  of  Defendant,  O'Brien,  Demanding  Foreclosure  of  Lien  > 
Supreme  Court,  Onondaga  County. 


Henry  Funda 

Plaintiflf, 
against 
Allen  May,  Edward  T.  Stevens, 
Sarah  A.  Stevens  and  Elizabeth 
May,  individually  and  as  co- 
partners under  the  firm  name  of 
May  &  Stevens,  Samuel  T. 
Betts,  Edith  Lizette  Betts,  May 
Theatre  Company  and  Thomas 
O'Brien. 

Defendants. 

The  defendant,  Thomas  J.  O'Brien,  for  an  answer  to 
the  complaint  of  the  plaintiff  herein : — 

I.  Admits  that  Henry  Funda  is  a  carpenter  contractor 
engaged  in  business  in  the  city  of  Syracuse,  N.  Y. 

II.  That  Samuel  T.  Betts  and  Edith  Lizette  Betts,  by 
an  instrument  in  writing  dated  on  or  about  the  first  day 
of  December,  1906,  leased  the  ground  floor  store  numbcor 
328  South  Salina  street  in  the  city  of  Syracuse,  N.  Y,, 
located  upon  the  real  property  described  in  the  complaint 
for  a  term  of  five  years  from  the  first  day  of  December, 
1906,  and  that  the  defendants,  Allen  May,  Elizabeth  May, 
Edward  T.  Stevens  and  Sarah  A.  Stevens,  individually 
and  as  copartners  under  the  firm  name  and  style  of  ''May 
&  Stevens,'^  were,  and  now  are,  in  possession  of  said 
premises  as  tenants  under  said  lease. 

III.  That  the  defendant,  Thomas  J.  O'Brien,  filed  a 
mechanic's  lien  against  the  above  described  property 

» From  Ft*ndd  V.  B^ete,  200  N.  Y  517.   See  ante,  page  71. 
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April  9th,  1907,  for  the  sum  of  eight  hundred  seventy-five 
($875)  dollars  and  that  the  May  Theater  Company  is  the 
successor  of  '*May  &  Stevens." 

IV.  The  defendant,  Thomas  J.  O'Brien,  denies  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  allegations  contained  in  said  complaint  not  herein 
specifically  admitted  or  controverted' and  therefore  denies 
the  same. 

For  a  second  defense  the  defendant,  Thomas  J.  O'Brien, 
alleges : 

I.  That  he  is  now,  and  during  all  the  times  hereinafter 
named  was,  engaged  in  the  electrical  contract  business  in 
the  city  of  Syracuse,  N.  Y.,  under  the  name  and  style  of 
''Onondaga  Electric  Company." 

II.  That  the  defendants,  Samuel  T.  Bctts  and  Edith 
Lizzette  Betts,  are  now,  and  during  all  the  times  herein- 
after mentioned  were,  the  owners  in  fee  simple  of  the 
following  described  real  property,  to  wit:  [Description  of 
property,] 

III.  That  heretofore  and  on  or  about  the  26th  daj"  of 
December,  1906,  this  defendant  entered  into  an  agree- 
ment in  writing  with  the  defendants  "May  &  Stevens" 
wherein  and  whereby  this  defendant  agreed  to  perform 
certain  work  and  furnish  certain  material  in  the  improve- 
ment of  the  premises  herein  described  for  the  agreed  sum 
and  price  of  one  thousand  ($1,000)  dollars. 

IV.  That  heretofore  and  prior  to  the  4th  day  of  April, 
1907,  this  defendant,  Thomas  J.  O'Brien,  fully  complied 
with  all  of  the  terms  and  conditions  in  said  contract  on  his 
part  to  be  performed. 

V.  The  defendant,  Thomas  J.  O'Brien,  further  alleges 
that  between  the  26th  day  of  December,  1906,  and  the 
4th  day  of  April,  1907,  he  performed  certain  extra  work, 
labor  and  services  and  fimiished  certain  extra  materials 
not  provided  for  by  the  terms  of  said  contract,  for  the 
said  copartnership  of  "May  &  Stevens,"  which  said  ma- 
terials were  furnished  and  said  labor  was  performed  at 
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the  special  instance  and  request  of  said  "May  &  Stevens," 
and  the  reasonable  value  thereof,  and  for  which  they 
agreed  to  pay,  was  the  sum  of  five  hundred  ($500)  dollars. 
That  Exhibit  A  annexed  hereto  contains  a  statement 
of  the  extra  work  performed  and  extra  material  furnished, 
as  aforesaid,  which  itemized  statement  is  hereby  referred 
to  and  made  part  of  this  answer. 

VI.  That  said  work,  labor  and  services  performed  and 
materials  furnished  by  this  defendant  in  pursuance  of  the 
terms  of  said  contract  and  all  of  the  extra  work,  labor  and 
services  performed  and  extra  materials  furnished,  as  afore- 
said,  were  performed  and  furnished  at  the  special  mstance 
and  request  of  said  copartnership  of  "May  &  Stevens" 
were  for  the  purpose  of  being  used  in  the  alteration,  repair 
and  improvement  of  the  real  property  herein  described, 
with  the  knowledge  and  consent  of  the  defendants,  Sam- 
uel T.  Betts  and  Edith  lizzette  Betts,  the  owners  of 
said  property. 

VII.  The  defendant  alleges  that  all  of  the  said  work 
performed  and  materials  furnished  as  aforesaid  in  the 
improvement,  alteration  and  repair  of  the  building  de- 
scribed herein  were  actually  used  in  the  alteration,  im- 
provement and  repair  of  the  real  property  herein  de- 
scribed by  the  said  Thomas  J.  O'Brien  with  the  knowledge 
and  consent  of  said  Samuel  T.  Betts  and  Edith  Lizzette 
Betts. 

VIII.  This  defendant  fiu1;her  alleges  that  the  defend- 
ants, "May  &  Stevens,"  promised  and  agreed  to  pay  to 
this  defendant,  as  provided  in  said  contract  and  for  extra 
materials  and  labor  the  sum  of  one  thousand  five  hundred 
($1,500)  dollars,  but  no  part  thereof  has  been  paid  ex- 
cept the  sum  of  six  hundred  twenty-five  ($625)  dollars, 
which  has  been  paid  on  account  thereof,  leaving  due  and 
owing  to  this  defendant  from  "May  &  Stevens"  the  sum 
of  eight  hundred  seventy-five  ($875)  dollars. 

IX.  This  defendant  further  alleges  that  the  defendants, 
Samuel  T.  Betts  and  Edith  Lizzette  Betts,  the  owners  of 
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said  premises,  consented  to  the  improvement,  alteration 
and  repair  of  the  building  aforesaid,  and  that  all  of  the 
work,  labor  and  services  and  material  for  which  the  de- 
fendant claims  a  lien  were  furnished,  performed  and  used 
upon  the  said  premises  with  the  knowledge  and  consent 
of  said  owners  and  that  the  property  of  said  Samuel  T. 
Betts  and  Edith  Lizzette  Betts  is  enhanced  thereby,  and 
said  improvements  will  revert  to  them  at  the  expiration 
of  said  lease. 

X.  That  heretofore  and  on  the  4th  day  of  April,  1907, 
and  aft^  the  siun  of  eight  hundred  seventy-five  ($875) 
dollars  had  become  due  and  payable,  and  within  ninety 
days  after  the  completion  of  said  contract  and  extra  work 
as  aforesaid,  this  defendant  filed  a  notice  of  hen  in  writing 
in  the  clerk's  oflSce  of  the  county  of  Onondaga,  in  which 
county  said  property  aforesaid,  and  against  which  a  lien 
is  asserted,  is  situate,  on  and  against  the  said  real  prop- 
erty for  the  amount  of  the  labor  and  materials  afore- 
said, to  wit:  eight  hundred  seventy-five  ($875)  dollars. 
That  said  notice  of  lien  contained  the  names  of  the  owners 
of  said  real  property  against  whose  interests  a  lien  was 
claimed  and  the  nature  of  their  interest,  the  name  of  the 
person  by  whom  this  defendant  was  employed,  and  for 
whom  he  furnished  the  labor  and  materials,  and  the  persons 
with  whom  this  defendant  contracted  for  the  labor  to  be 
performed  and  materials  to  be  fiu'nished  and  the  agreed 
price  thereof,  the  amount  unpaid,  the  time  when  the  first 
and  last  item  of  work  was  performed  and  materials  fur- 
nished, and  also  a  description  of  the  property  to  be  charged 
with  the  hen  sufficient  for  identification.  That  said  notice 
of  lien  was  duly  verified  and  complied  in  all  respects  with 
the  requirements  of  the  statute  in  such  cases  made  and 
provided,  and  that  on  the  9th  day  of  April,  1907,  said  lien 
was  duly  entered  and  docketed  by  said  clerk  in  the  lien 
Book  kept  in  his  office.  This  defendant  annexes  hereto, 
marked  Exhibit  B,  a  copy  of  said  notice  of  lien,  and 
ipakes  the  same  a  part  of  this  answer,  but  reference  is 
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likewise  made  to  the  original  lien  filed  as  aforesaid  for 
accurate  statement  of  the  contents  thereof. 

XI.  That  on  the  12th  day  of  April,  1907,  and  after  filmg 
his  notice  of  lien,  as  hereinbefore  set  forth,  this  defendant 
caused  a  copy  of  said  notice  to  be  served  personally  upon 
one  of  the  owners,  Samuel  T.  Betts,  a  defendant  herein. 

XII.  That  thereafter  on  the  20th  day  of  April,  1907, 
and  after  the  filing  of  his  notice  of  lien,  as  hereinbefore 
set  forth,  this  defendant  caused  a  copy  of  said  notice  to 
be  served  personally  upon  Allen  May  and  the  May  Theater 
Company,  a  domestic  corporation. 

XIII.  That  heretofore,  on  the  10th  day  of  April,  1907, 
and  after  the  filing  of  the  notice  of  lien  hereinbefore  set 
forth,  this  defendant  caused  a  copy  of  said  notice  to  be 
served  upon  the  defendants,  Edward  T.  Stevens  and 
Sarah  A.  Stevens,  by  registered  letter  addressed  to  their 
last  known  place  of  residence. 

XIV.  That  heretofore  on  the  13th  day  of  April,  1907, 
and  after  filing  his  notice  of  lien  as  hereinbefore  set  forth 
this  defendant  caused  a  copy  of  said  notice  of  lien  to  be 
served  upon  the  defendant,  Edith  Lizzette  Betts,  by  regis- 
tered letter  addressed  to  her  last  known  place  of  residence. 

XV.  That  no  other  persons  have  filed  liens  against 
said  property  or  subsequent  liens  or  claims  by  judgm^it, 
mortgage  or  conveyance,  excepting  that  heretofore  and 
on  the  13th  day  of  April,  1907,  the  plaintiff  herein,  Henry 
Funda,  caused  to  be  filed  in  the  clerk's  office  of  Onondaga 
county  a  lien  against  the  property  described  herein  for 
the  sum  of  seven  htmdred  thirty-two  dollars  and  twenty- 
four  cents  ($732.24),  and  the  lien  of  the  Syracuse  Heat^ 
Company,  filed  in  the  clerk's  office  of  Onondaga  county 
on  the  13th  day  of  May,  1907,  in  the  sum  of  one  hundred 
eighty-three  ($183)  dollars  and  the  lien  of  the  Syracuse 
Mantel,  TUe  &  Marble  Company  by  John  Strathdee,  filed 
in  the  Onondaga  county  clerk's  office.  May  10th,  1907, 
in  the  sum  of  three  hundred  fifty  ($350)  dollars,  and  the 
lien  of  David  E.  Brown,  filed  in  the  clerk's  office  of  Onon- 
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daga  county  on  the  16th  day  of  May,  1907,  in  the  sum  of 
two  hundred  twenty  ($220)  dollars.  That  none  of  said 
lienors  heretofore  named  excepting  Henry  Funda  are  par- 
ties defendant  to  this  action. 

XVI.  This  defendant  further  alleges  upon  information 
and  belief  that  ''May  &  Stevens"  are  a  copartnership 
engaged  in  the  theatrical  business  imder  the  firm  name 
and  style  of  "May  &  Stevens,"  which  said  copartnership, 
as  this  defendant  is  informed  and  believes,  is  coniposed 
of  Allen  May,  Edward  T.  Stevens  and  Sarah  A.  Stevens, 
and  that  the  defendant,  May  Theatre  Company,  is  a 
corporation  created  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  and  claim  to  be  the 
successors  in  interest  of  "May  &  Stevens." 

Wherefore,  this  defendant,  Thomas  J.  O'Brien,  de- 
mands judgment: 

1.  That  the  amount  due  upon  his  lien  and  claim  for 
principal  and  interest  be  ascertained,  determined  and 
adjudged. 

2.  That  the  rights,  interests  and  priorities  of  this  de- 
fendant and  the  plainti£f  and  all  of  the  defendants  herein 
be  ascertained,  determined  and  adjudged. 

3.  That  he  be  adjudged  to  have  a  valid  and  subsisting 
lien  upon  the  interest  of  Samuel  T.  Betts  and  Edith  liz- 
zette  Betts  in  the  premises  herein  described  for  the  smn 
of  eight  hundred  and  seventy-five  ($875)  dollars,  besides 
interest  thereon  from  April  4th,  1907,  prior  to  all  other 
liens  against  said  premises. 

4.  That  the  plaintiff  and  all  the  other  defendants  herein, 
and  all  persons  claiming  under  them,  be  foreclosed  of  all 
equity  of  redemption  or  other  interests  in  said  premises. 

5.  That  the  interests  of  Samuel  T.  Betts  and  Edith 
Lizzette  Betts  in  said  premises  be  sold  as  provided  by 
law,  and  that  from  the  proceeds  of  such  sale  this  defendant 
be  first  paid  the  amount  of  his  lien  as  aforesaid,  with  in- 
terest thereon  to  the  time  of  such  payment,  besides  the 
expense  of  said  sale,  and  the  costs  and  expenses  of  this 
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action,  so  far  as  the  amount  properly  applicable  thereto 
will  pay  the  same. 

6.  That  this  defendant  have  personal  judgment  against 
the  defendants,  Samuel  T.  Betts  and  Edith  Lizzette  Betts, 
for  any  deficiency  that  may  remain  due  to  him  after  such 
sale. 

7.  That  the  defendant  have  personal  judgment  against 
the  defendants,  Allen  May,  Edward  T.  Stevens  and  Sarah 
A.  Stevens,  for  any  deficiency  that  may  remain  due  to 
him  after  such  sale. 

8.  That  the  defendant  may  have  such  other  and  further 
judgment,  order  or  relief  as  may  be  just. 

CooNEY  &  White, 
Attorneys  for  Defendant,  Thomas  J.  O'Brien, 

932  University  Block, 
Syracuse,  N.  Y. 
[Verification.] 


Form  No.  20 
Notice  of  Lien  of  Defendant,  O'Brien  ^ 

To  James  C.  Butler,  county  clerk  of  Onondaga  county, 
May's  Theater  Company,  Edward  T.  Stevens  and  Allen 
May,  doing  business  as  copartners  imder  the  name  of 
Stevens  &  May,  and  also  individually,  Sarah  A.  Stevens, 
Edith  Lizzette  Betts  and  Samuel  T.  Betts : 

Take  notice,  that  I,  Thomas  J.  O'Brien  residing  at 
528  Cedar  street,  in  the  city  of  Syracuse,  N.  Y.,  doing 
business  in  said  city  under  firm  name  and  style  of  Onon- 
daga Electric  Company,  have  and  claim  a  hen  for  the 
principal  and  interest  of  the  value  and  agreed  price  of 
labor  and  materials  hereinafter  mentioned  upon  the  real 
property  and  upon  the  improvements  hereinafter  men- 
tioned, pursuant  to  the  Lien  Law  (Laws  1897,  Chap.  418) 

» From  FttiMia  V.  Befts,  200  N.  y.  517.   See  ante,  page  71. 
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and  the  acts  amendatory  thereof  and  supplementary 
thereto. 

I.  The  owners  of  the  real  property  against  whose  in- 
terests therein  a  lien  is  claimed  are  Samuel  T.  Betts  and 
Edith  Lizzette  Betts,  his  wife,  and  ''May's  Theater  Com- 
pany" or  Allen  May  and  Edward  T.  Stevens,  individually, 
or  as  copartners  in  trade  under  the  firm  name  and  style 
of  "Stevens  and  May,"  or  Sarah  A.  Stevens  individually 
and  as  copartner  of  May  and  Stevens,  are  the  occupants 
or  lessees  of  the  property  hereinafter  described. 

II.  The  name  of  the  person  or  persons,  corporation  or 
copartnership  with  which  I  contracted  and  to  which  I 
furnished  the  materials  and  labor  hereinafter  more  par- 
ticularly described  is  "May's  Theater  Company";  or 
Edward  T.  Stevens  and  Allen  May,  doing  business  as  co- 
partners under  the  firm  name  of  "Stevens  and  May"  or 
"May  and  Stevens,"  or  individually;  or  Sarah  A.  Stevens, 
individually  or  as  copartner  of  "May  and  Stevens,"  and 
which  occupied  either  as  tenant,  lessee,  or  sublessee  the 
ground  floor  and  basement  of  part  of  the  property  herein- 
after described.  The  undersigned  lienor  is  not  able  at 
this  time  to  state  more  definitely  the  party  or  parties 
with  whom  said  contract  was  made  for  the  reason  that  all 
of  the  contracts  and  agreements  were  made  by  Allen  May 
as  representative  and  agent  for  a  third  party. 

III.  The  labor  performed  and  the  materials  furnished 
and  the  agreed  price  thereof  is  as  follows :  Heretofore  and 
previous  to  or  on  the  twenty-seventh  day  of  December, 
1906,  I  entered  into  a  contract  with  "May's  Theater 
Company";  or  Edward  T.  Stevens  and  Allen  May,  doing 
business  as  copartners  under  the  firm  name  of  "Stevens 
and  May"  or  as  "May  and  Stevens,"  or  individually,  or 
Sarah  A.  Stevens,  individually  or  as  copartner  of  "May 
and  Stevens,"  by  which  I  agreed  to  perform  certain  work 
which  consisted  of  installing  electric  wiring  and  fixtures 
in  the  building  on  the  premises  hereinafter  described,  for 
the  agreed  price  of  one  thousand  ($1,000)  dollars,  and  said 
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work  was  to  be  done  apiid  materials  were  to  be  furnished 
according  to  certain  specifications,  to  which  said  original 
specifications  reference  is  hereby  made  for  a  more  accurate 
statement  of  the  contents  thereof,  and  the  same  are  re- 
ferred to  and  made  part  of  this  notice.  All  of  said  work 
has  been  performed  and  all  of  said  materials  have  been 
furnished  pursuant  to  said  contract,  and  in  addition  to 
said  contract  the  undersigned  performed  certam  work, 
labor  and  services  and  furnished  certain  material  of  the 
value  and  of  the  agreed  price  of  five  himdred  ($500)  dol- 
lars, which  said  extra  work  was  performed  and  extra 
materials  were  furnished  upon  the  request  and  demand 
of  *' May's  Theater  Company,"  or  Allen  May  and  Edward 
T.  Stevens,  individually  or  as  copartners  as  aforesaid, 
Sarah  A,  Stevens,  individually  or  as  copartner  of  the 
firm  of  "Stevens  &  May."  That  all  of  the  materials  and 
labor  have  been  furnished  and  provided  for  according  to 
the  terms  and  conditions  set  forth  in  said  specifications 
and  the  original  contract  referred  to  hereinbefore,  and  all 
of  the  extra  work  and  materials  furnished  as  aforesaid, 
were  furnished  and  provided  in  improving  and  equipping 
with  electrical  wires,  fixtures,  and  other  apparatus  per- 
taining thereto,  the  building  upon  the  real  property  here- 
inafter described;  and  all  of  the  labor  and  services  per- 
formed in  connection  therewith  as  aforesaid,  were  to 
improve  and  equip  the  aforesaid  building  and  appurte- 
nances to  the  benefit  of  said  owners,  and  with  the  knowl- 
edge and  consent  of  the  owner  of  said  premises. 

rV.  That  the  amoimt  unpaid  and  owing  to  me  for  such 
labor  and  materials  furnished  as  aforesaid  at  the  time 
of  the  filing  of  this  lien  is  eight  himdred  seventy-five 
($875)  dollars,  with  interest  from  this  date.  No  work  is 
to  be  done  nor  materials  are  to  be  furnished  in  the  com- 
pletion thereof. 

V.  The  time  when  the  first  item  of  work  was  performed 
and  materials  were  furnished  was  on  the  26th  day  of 
December,  1906,  and  the  time  when  the  last  item  of  work 
7 
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was  performed  and  materials  were  furnished  was  on  the 
4th  day  of  April,  1907. 

VI.  The  property  subject  to  this  lien  and  upon  which  I 
claim  a  lien  is  described  as  follows :  [Description  of  prop- 
erty.] 

VII.  This  lien  is  claimed  upon  the  fee  of  said  premises, 
and  upon  the  improvements  thereon,  and  being  made, 
with  the  appurtenances,  and  also  against  the  lesser  estate 
of  "May's  Theater  Company,"  or  Allen  May  and  Edward 
T.  Stevens,  individually  or  as  copartners  in  trade  under 
the  firm  name  of  "Stevens  and  May,"  or  Sarah  A.  Stevens, 
either  individually  or  as  copartner  of  the  firm  of  "Stevens 
and  May,"  the  occupants  or  lessees,  or  both,  of  part  of 
the  premises  as  described  aforesaid. 

Dated,  Syracuse,  N.  Y.,  April  8th,  1907. 

Thobias  J.  O'Brien, 

Lienor. 
[Verifi4xUion.] 


Form  No.  81 
Answer  of  Defendant,  Brown,  Demanding  Foredosuxe  of  Lien  < 

(Same  title  as  answer  of  defendant,  Syracuse  Heater  Co.) 

The  defendant,  David  E.  Brown,  for  an  answer  to  the 
complaint  herein : 

I.  Admits  that  Henry  Fimda  is  a  carpenter  contractor 
engaged  in  business  in  the  city  of  Syracuse,  N.  Y. 

II.  That  Samuel  T.  Betts  and  Edith  Lizzette  Betts, 
by  an  instrument  in  writing  dated  on  or  about  the  1st  day 
of  December,  1906,  leased  the  ground  floor  store  No.  328 
South  Salina  street  in  the  city  of  Syracuse,  N.  Y.,  located 
upon  the  real  property  described  in  the  complaint  for  a 
term  of  five  years  from  the  1st  day  of  December,  1906, 

1  From  Funrfav.  Betts,  200  N.y.  617.   See  a?ife,  page  71. 


FuNDA  V.  Betts  99 


Answer  Demanding  Foreclosure  of  Lien 


and  that  the  defendants,  Allen  May,  Elizabeth  May,  Ed- 
ward T.  Stevens  and  Sarah  A.  Stevens,  individually  and 
as  copartners  under  the  firm  name  and  style  of  May  and 
Stevens,  were  in  the  possession  of  said  premises  as  tenants 
imder  said  lease. 

III.  That  the  defendant,  Thomas  O'Brien,  filed  a 
mechanic's  lien  against  the  above-described  property 
April  9th,  1907,  for  the  sum  of  eight  hundred  seventy- 
five  ($875)  dollars  and  that  the  May  Theater  C!ompany 
is  the  successor  of  May  and  Stevens. 

IV.  That  the  defendant,  David  E.  Brown,  denies  any 
knowledge  or  information  suflScient  to  form  a  belief  as 
to  the  allegations  contained  in  said  complaint  not  herein 
specifically  admitted  or  controverted  and  therefore  denies 
the  same. 

That  the  said  David  E.  Brown  for  a  second,  separate 
and  affirmative  defense  alleges : 

I.  That  the  defendants,  Samuel  T.  Betts  and  Edith 
Lizzette  Betts,  are  now,  and  during  all  the  times  hereinafter 
mentioned  were,  the  owners  in  fee  simple  of  the  following 
described  property,  to  wit :  [Description  of  property.] 

II.  That  the  defendant,  David  E.  Brown,  heretofore 
and  on  or  about  the  17th  day  of  January,  1907,  entered 
into  an  agreement  with  the  defendants.  May  and  Stevens, 
to  perform  certain  work  and  furnish  certain  materials  in 
the  premises  herem  described  for  the  agreed  price  of 
two  himdred  ($200)  dollars;  that  the  defendant  furnished 
all  of  the  material  and  performed  all  of  the  work,  labor 
and  services  agreed  upon  his  part  to  be  performed;  that 
he  has  fully  complied  with  all  of  the  terms  and  conditions 
of  his  contract  and  agreement  with  said  defendants. 

III.  That  there  is  justly  due  and  owing  to  this  defend- 
ant for  work,  labor  and  services  performed  and  materials 
furnished  by  said  defendant  the  sum  of  two  hundred  ($200) 
dollars  together  with  interest  thereon  from  the  19th  day 
of  February,  1907. 

IV.  That  said  defendant,  David  E.  Brown,  furnished 
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materials  and  performed  work,  labor  and  services  as 
hereinbefore  stated  in  the  painting  of  the  woodwork  and 
decorating  the  walls  upon  the  premises  known  as  the  May 
Theater,  situate  in  South  Salina  street  in  said  city  and 
upon  the  premises  hereinbefore  described. 

V.  Defendant  further  alleges  that  all  of  the  work,  labor 
and  services  performed  and  materials  furnished  as  afore- 
said were  used  in  the  improvement,  alteration  and  repair 
of  the  said  May  Theater,  situate  on  the  premises  herein- 
before described,  and  actually  used  in  the  alteration, 
improvement  and  repair  of  the  real  estate  described  herein 
by  this  defendant  with  the  knowledge  and  consent  of  the 
said  defendants,  Samuel  T.  Betts  and  Edith  lizzette  Betts, 
the  owners  of  said  premises  as  hereinbefore  stated,  and 
that  all  of  the  work,  labor  and  services  performed  and 
materials  furnished,  for  which  the  defendant  claims  a  lien, 
were  performed  upon  and  used  on  the  premises  herein- 
before stated,  and  said  property  was  enhanced  in  value 
thereby  and  said  improvement  has  reverted  to  the  said 
defendants,  Samuel  T.  Betts  and  Edith  Lizzette  Betts. 

VI.  That  heretofore  and  on  the  16th  day  of  May,  1907, 
and  within  ninety  days  after  the  completion  of  said  work, 
labor  and  services,  the  defendant  filed  a  notice  of  lien 
in  writing  in  the  clerk's  office  of  Onondaga  county,  in 
which  county  said  property  aforesaid  and  against  which 
a  lien  is  asserted  is  situated,  and  on  and  against  said  real 
property  for  the  amount  of  labor  and  materials  furnished 
as  aforesaid,  to  wit:  two  hundred  ($200)  dollars;  that  said 
notice  of  lien  contained  the  names  of  the  owners  of  said 
real  property  against  whose  interest  a  lien  was  claimed 
and  the  nature  of  his  interest,  the  names  of  the  persons 
by  whom  this  defendant  was  employed  and  for  whom  he 
furnished  labor  and  material  and  the  persons  with  whom 
this  defendant  contracted  for  the  labor  to  be  performed 
and  the  materials  to  be  furnished  and  the  agreed  price 
thereof,  the  amount  impaid,  the  time  when  the  first  and 
last  item  of  work  was  performed  and  materials  furnished, 
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abo  a  description  of  the  property  to  be  charged  with  the 
hen  sufficient  for  identification;  that  said  notice  of  lien 
was  duly  verified  and  compUed  in  all  respects  with  the 
requirements  of  the  statute  in  such  cases  made  and  pro- 
vided, and  that  on  the  10th  day  of  May,  1907,  said  lien 
was  duly  entered  and  docketed  by  said  clerk  in  the  Lien 
Book,  kept  in  his  office,  as  defendant  is  informed  and  verily 
beUeves,  which  notice  of  lien  is  hereby  referred  to  and 
made  a  part  of  this  answer. 

VII.  That  no  other  persons  have  filed  liens  against 
said  property,  or  subsequent  liens  or  clauns  by  judgments, 
mortgages  or  conveyances,  excepting  that  heretofore  and 
on  the  13th  day  of  April,  1907,  the  plaintiff  herein,  Henry 
Funda,  caused  to  be  filed  in  the  clerk's  office  of  Onondaga 
county  a  hen  against  the  property  described  herein  for 
the  sum  of  seven  himdred  thirty-two  dollars  and  tweHty- 
foiu-  cents  ($732.24)  and  the  lien  of  the  Syracuse  Heater 
Company  filed  in  the  clerk's  office  of  Onondaga  county 
on  the  13th  day  of  May,  1907,  for  the  sum  of  one  hun- 
dred eighty-three  ($183)  dollars;  the  lien  of  the  de- 
fendant, Thomas  J.  O'Brien,  filed  in  the  clerk's  office  of 
Onondaga  county,  April  9,  1907,  for  the  sum  of  eight 
hundred  seventy-five  ($875)  dollars;  the  lien  of  the  Syra- 
cuse Armature  Works  filed  in  said  county  clerk's  office  on 
the  8th  day  of  April,  1907,  for  the  sum  of  two  hundred 
twenty-five  ($225)  dollars;  the  lien  of  the  Phoenix  Foun- 
dry Company  filed  in  said  county  clerk's  office  on  the 
18th  day  of  May,  1907,  for  the  sum  of  fifty  ($50.00)  dol- 
lars; that  of  the  defendants,  John  Strathdee  and  Joseph 
Leo  Nicholson,  filed  in  the  county  clerk's  office  afore- 
said on  the  10th  day  of  May,  1907,  for  the  siun  of  three 
hundred  fifty  ($350)  dollars;  that  said  lienors  heretofore 
named,  excepting  the  Syracuse  Armature  Works  are  par- 
ties defendant  to  this  action. 

That  heretofore  and  on  the  28th  day  of  June,  1907,  an 
order  was  duly  made  and  entered  in  the  county  clerk's 
office  by  this  court  permitting  this  defendant  to  become 
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a  party  defendant  in  this  action  and  allowing  him  to  serve 
his  answer  in  the  same. 

This  defendant  further  alleges^  upon  information  and 
belief,  that  May  and  Stevens  are  a  copartnership  engaged 
in  the  theatrical  business  imder  the  firm  name  and  style 
of  May  &  Stevens,  which  said  copartnership,  as  this  de- 
fendant is  informed  and  beUeves,  is  composed  of  Allen 
May,  Edward  T.  Stevens  and  Sarah  A.  Stevens;  that  the 
defendant,  the  May  Theater  Company,  is  a  corporation 
created  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York  and  claim  to  be  successors  in  in- 
terest of  May  and  Stevens. 

Wherefore,  this  defendant,  David  E.  Brown,  demands 
judgment: 

1.  That  the  amount  due  upon  said  lien  and  claim  for 
principal  and  interest  be  ascertained,  determined  and 
adjudged. 

2.  That  the  rights,  interests  and  priorities  of  this  de- 
fendant and  the  plaintiff  and  all  of  the  defendants  herein 
be  ascertained,  determined  and  adjudged. 

3.  That  they  be  adjudged  to  have  a  valid  and  subsisting 
lien  upon  the  interest  of  Samuel  T.  Betts  and  Edith  Liz- 
zette  Betts  in  the  premises  herein  described  for  the  sxmi 
of  two  hundred  ($200)  dollars,  besides  interest  thereon 
from  the  19th  day  of  February,  1907,  prior  to  all  other 
liens  against  said  premises. 

4.  That  the  plaintiff  and  all  of  the  other  defendants 
herein  and  all  persons  claiming  imder  them  be  foreclosed  of 
all  equity  of  redemption  or  other  interest  in  said  premises. 

5.  That  the  interests  of  said  Samuel  T.  Betts  and  Edith 
Lizzette  Betts  in  said  premises  be  sold  as  provided  by 
law  and  that  from  the  proceeds  of  such  sale  this  defend- 
ant be  first  paid  the  amount  of  his  hen  as  aforesaid, 
with  interest  thereon  from  the  time  of  such  payment, 
besides  the  expense  of  said  sale,  and  the  costs  and  expenses 
of  this  action,  so  far  as  the  amount  properly  appUcable 
thereto  will  pay  the  same. 
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7.  That  this  defendant  have  personal  judgment  against 
the  defendants,  Allen  May,  Edward  T.  Stevens  and  Sarah 
A.  Stevens,  for  any  deficiency  that  may  remain  due  him 
after  such  sale. 

8.  That  this  defendant  may  have  such  other  and  fiu*- 
ther  judgment,  order  or  relief  as  may  be  just,  besides  the 
costs  of  this  action. 

William  Kennedy, 
Attorney  for  Defendant,  David  E.  Brown, 

615  Kirk  Block, 
Syracuse,  N.  Y. 
[VerificcUion.] 


Form  No.  22 

Answer  of  Defendants,  Strathdee  and  Nicholson  Demanding  Fore- 
closure of  Lien  ^ 

(Same  title  as  answer  of  defendant,  Syracuse  Heater  Co.) 

The  defendants,  John  Strathdee  and  Joseph  Leo  Nichol- 
son, for  an  answer  to  the  complaint  herein : 

I.  Admits  that  Henry  Funda  is  a  carpenter  contractor 
engaged  in  business  in  the  city  of  Syracuse,  N.  Y. 

II.  That  Samuel  T.  Betts  and  Edith  Lizzette  Betts, 
by  an  instrument  in  writing  dated  on  or  about  the  1st  day 
of  December,  1900,  leased  the  groimd  floor  store  No.  328 
South  Salina  street  in  the  city  of  Sjn'acuse,  N.  Y.,  located 
upon  the  real  property  described  in  the  complaint  for  a 
term  of  five  years  from  the  1st  day  of  December,  1908, 
and  that  the  defendants,  Allen  May,  Elizabeth  May, 
Edward  T.  Stevens  and  Sarah  A.  Stevens,  individually 
and  as  copartners  under  the  firm  name  and  style  of  May 
and  Stevens,  were  in  the  possession  of  said  premises  as 
tenants  imder  said  lease. 

III.  That  the  defendant  Thomas  O'Brien  filed  a  me- 

» Prom  Funda  v.  BeUs,  200  N.  Y.  517.   See  ante,  page  71 . 
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chanic's  lien  against  the  above-described  property  April 
9th,  1907,  for  the  siun  of  eight  hundred  seventy-five 
($875)  dollars,  and  that  the  May  Theater  Company  is 
the  successor  of  May  and  Stevens. 

IV.  That  the  defendants,  John  Strathdee  and  Joseph 
Leo  Nicholson,  deny  any  knowledge  or  information  suflB- 
cient  to  form  a  belief  as  to  the  allegations  contained  in 
said  complaint,  not  herein  specifically  admitted  or  contro- 
verted and  therefore  deny  the  same. 

The  said  defendants,  John  Strathdee  and  Joseph  Leo 
Nicholson,  for  a  second,  separate  and  affirmative  defense 
allege: 

I.  That  they  are  now  and  during  all  the  times  herein- 
after mentioned  were  engaged  as  copartners  in  trade  imder 
the  firm  name  and  style  of  the  Syracuse  Mantel,  Tile  & 
Marble  Company,  residing  and  doing  business  in  the  city 
of  Sjrracuse,  N.  Y. 

II.  That  the  defendants,  Samuel  T.  Betts  and  Edith 
Lizzette  Betts  are  now,  and  during  all  the  times  herein- 
after mentioned  were,  the  owners  in  fee  simple  of  the 
following  described  property,  to  wit :  [Description  of  prop- 
erty.] 

III.  That  heretofore  and  on  or  about  the  10th  day  of 
December,  1906,  the  defendants  entered  into  an  agree- 
ment with  the  defendants  May  and  Stevens,  and  the 
plaintiff  herein  to  perform  certain  work  and  furnish  certain 
material  m  the  improvement  of  the  premises  herein  de- 
scribed for  the  agreed  sum  and  price  of  five  hundred  fifty 
($550)  dollars. 

IV.  That  heretofore  and  prior  to  the  10th  day  of  May, 
1907,  these  defendants  fully  complied  with  all  of  the  terms 
and  conditions  of  their  contract  and  agreement  upon  their 
part  to  be  performed. 

V.  That  the  defendants,  May  and  Stevens,  paid  to  apply 
upon  said  work,  labor  and  services  as  aforesaid  the  sum 
of  two  hundred  ($200)  dollars,  leaving  a  balance  due  and 
impaid  to  these  defendants  for  said  work,  labor  and  serv- 
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ices  performed  and  materials  furnished  in  the  smn  of  three 
hundred  fifty  ($350)  dollars,  besides  interest  thereon  from 
the  13th  day  of  February,  1907. 

VI.  That  the  defendants,  John  Strathdee  and  Joseph 
Leo  Nicholson,  performed  work,  labor  and  services  and 
furnished  material,  as  hereinbefore  stated,  in  the  laying 
of  tile  flooring  and  wainscoting  in  the  May  Theater,  situ- 
ated on  the  west  side  of  Salina  street  upon  the  premises 
of  said  ^defendants,  Samuel  T.  Betts  and  Edith  lizzette 
Betts,  as  hereinbefore  stated. 

VII.  The  defendants  allege  that  all  of  said  work  per- 
formed and  materials  furnished  as  aforesaid  were  used  in 
the  improvement,  alteration  and  repairing  of  the  building 
described  herein  and  were  actually  used  in  the  alteration, 
improvement  and  repair  of  the  real  property  therein  de- 
scribed by  the  said  John  Strathdee  and  Joseph  Leo  Nichol- 
son with  the  knowledge  and  consent  of  the  said  Samuel  T. 
Betts  and  Edith  Lizzette  Betts,  the  owners  of  said  prem- 
ises as  hereinbefore  stated,  and  that  all  of  the  work,  labor 
and  services  and  materials  for  which  the  defendants  claim 
a  lien  were  furnished,  performed  and  used  upon  the  prem- 
ises of  the  said  Samuel  T.  Betts  and  Edith  Lizzette  Betts 
and  their  property  is  enhanced  thereby,  and  said  unprove- 
ments  will  revert  to  them  at  the  expiration  of  said  lease; 
that  said  improvement  was  made  upon  the  express  agree- 
ment of  said  defendants,  Samuel  T.  Betts  and  Edith  Liz- 
zette Betts,  with  May  and  Stevens  and  for  their  benefit. 

VIII.  That  heretofore  and  on  the  10th  day  of  May, 
1907,  at  about  three  o'clock  in  the  afternoon  of  said  day 
and  within  ninety  days  after  the  completion  of  said 
work,  labor  and  services  the  defendants  filed  a  notice  of 
lien  in  writing  in  the  clerk's  office  of  Onondaga  county,  in 
which  county  said  property  aforesaid  and  against  which  a 
lien  is  asserted,  is  situated,  and  on  and  against  said  real 
property  for  the  amount  of  labor  and  materials  furnished 
as  aforesaid,  to  wit:  three  hundred  fifty  ($350)  dollars; 
that  said  notice  of  lien  contained  the  names  of  the  owners 
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of  said  real  property  against  whose  interest  a  lien  was 
claimed  and  the  nature  of  their  interest,  th^  names  of  the 
persons  by  whom  these  defendants  were  employed  and 
for  whom  they  furnished  labor  and  material  and  the 
persons  with  whom  these  defendants  contracted  for  the 
labor  to  be  performed  and  the  materials  to  be  furnished 
and  the  agreed  price  thereof,  the  amount  unpaid,  the  time 
when  the  first  and  last  item  of  work  was  performed  and 
material  furnished,  also  a  description  of  the  property  to 
be  charged  with  the  lien  sufficient  for  identification;  that 
said  notice  of  lien  was  duly  verified  and  complied  in  all 
respects  with  the  requirements  of  the  statute  in  such 
cases  made  and  provided,  and  that  on  the  10th  day  of 
May,  1907,  said  lien  was  duly  entered  and  docketed  by 
said  clerk  in  the  Lien  Book,  kept  in  his  office,  as  defend- 
ants are  informed  and  verily  believe,  which  notice  of  lien 
is  hereby  referred  to  and  made  a  part  of  this  answer. 

IX.  That  no  other  persons  have  filed  liens  against  said 
property,  or  subsequent  liens  or  claims  by  judgments, 
mortgages  or  conveyances,  excepting  that  heretofore  and 
on  the  13th  day  of  April,  1907,  the  plaintiff  herein,  Henry 
Funda,  caused  to  be  filed  in  the  clerk's  office  of  Onondaga 
county  a  lien  against  the  property  described  herein  for 
the  smn  of  seven  hundred  thirty-two  dollars  and  twenty- 
four  cents  ($732.24)  and  the  lien  of  the  Syracuse  Heater 
Company  filed  in  the  clerk's  office  of  Onondaga  county 
on  the  13th  day  of  May,  1907,  for  the  sum  of  one  hun- 
dred eighty-three  ($183)  dollars;  the  lien  of  the  defendant, 
Thomas  J.  O'Brien,  filed  in  the  clerk's  office  of  Onondaga 
county,  April  9,  1907,  for  the  smn  of  eight  himdred 
seventy-five  ($875)  dollars;  the  lien  of  the  Ssrracuse  Ar- 
mature Works  filed  in  said  county  clerk's  office  on  the 
8th  day  of  April,  1907,  for  the  sirni  of  two  hundred 
twenty-five  ($225)  dollars;  the  lien  of  the  Phoenix  Foun- 
dry Company  filed  in  said  county  clerk's  office  on  the 
18th  day  of  May,  1907,  for  the  sum  of  fifty  ($50.00)  dol- 
lars; that  of  the  defendant,  David  E.  Brown,  filed  in  the 
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county  clerk's  office  aforesaid  on  the  10th  day  of  May, 
1907,  for  the  sum  .of  two  hundred  ($200)  dollars;  that  said 
lienors  heretofore  named,  excepting  the  Syracuse  Arma- 
ture "Works,  are  parties  defendant  to  this  action. 

That  heretofore  and  on  the  28th  day  of  Jime,  1907,  an 
order  was  duly  entered  in  this  court  permitting  these  de- 
fendants, John  Strathdee  and  Joseph  Leo  Nicholson,  to 
become  parties  defendant  in  this  action  and  allowing  them 
to  serve  their  answer  in  the  same. 

These  defendants  further  allege,  upon  information  and 
belief,  that  May  and  Stevens  are  a  copartnership  engaged 
in  the  theatrical  business  under  the  firm  n^^e  and  style 
of  May  &  Stevens,  which  said  copartnership,  as  these  de- 
fendflCnts  are  informed  and  believe,  is  composed  of  Allen 
May,  Edward  T.  Stevens  and  Sarah  A.  Stevens;  that  the 
defendant  the  May  Theater  Company  is  a  corporation 
created  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York  and  claim  to  be  successors  in  in- 
terest of  May  and  Stevens. 

Wherefore,  these  defendants,  John  Strathdee  and  Jo- 
seph Leo  Nicholson,  demand  judgment: 

1.  That  the  amount  due  upon  said  lien  and  claim  for 
principal  and  interest  be  ascertained,  determined  and 
adjudged. 

2.  That  the  rights,  interest  and  priorities  of  these  de- 
fendants and  the  plaintiff  and  all  of  the  defendants  herein 
be  ascertained,  determined  and  adjudged. 

3.  That  they  be  adjudged  to  have  a  valid  and  subsisting 
lien  upon  the  interest  of  Samuel  T.  Betts  and  Edith  Liz- 
zette  Betts  in  the  premises  herein  described  for  the  sum 
of  three  hundred  and  fifty  ($350)  dollars,  besides  interest 
thereon  from  the  13th  day  of  February,  1907,  prior  to  all 
other  liens  against  said  premises. 

4.  That  the  plaintiff  and  all  of  the  other  defendants 
herein  and  all  persons  claiming  under  them  be  foreclosed 
of  all  equity  of  redemption  or  other  interest  in  said  prem- 
ises. 
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5.  That  the  interests  of  said  Samuel  T.  Betts  and 
Edith  lizzette  Betts  in  said  premises  be  sold  as  provided 
by  law  and  that  from  the  proceeds  of  such  sale  these  de- 
fendants be  first  paid  the  amount  of  their  lien  as  aforesaid, 
with  interest  thereon  from  the  time  of  such  payment, 
besides  the  expense  of  said  sale,  and  the  costs  and  expenses 
of  this  action,  so  far  as  the  amount  properly  applicable 
thereto  will  pay  the  same. 

6.  That  these  defendants  have  personal  judgment 
against  the  defendants  Samuel  T.  Betts  and  Edith  Lizzette 
Betts  for  any  deficiency  that  may  remain  due  to  them  after 
such  sale. 

7.  That  the  defendants  have  personal  judgment  against 
the  defendants  Allen  May,  Edward  T.  Stevens  and  Sarah 
A.  Stevens  for  any  deficiency  that  may  remain  due  them 
after  such  sale. 

8.  That  the  defendants  may  have  such  other  and  further 
judgment,  order  or  relief  as  may  be  just,  besides  the  costs 
of  this  action. 

WiLUAM  Kennedy, 
Ajttomey  for  Defendants,  John  Strathdee  and 
Joseph  Leo  Nicholson, 

615  Ku-k  Block, 
Syracuse,  N.  Y. 
[Verification.] 
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Form  No.  28 
Findings  of  Referee;  Action  to  Foreclose  Mechanic's  Lien  ^ 
Supreme  Court,  Onondaga  County. 


Henry  Funda, 

PlaintiflF, 
against 
Allen  May,  Edward  T.  Stevens, 
Sarah  A.  Stevens  and  Eliza- 
beth May,  individually  and  as 
copartners  under  the  firm  name 
of  May  &  Stevens,  Samuel  T. 
Betts,  Edith  L.  Betts,  May 
Theater  Company,  Thomas  J. 
O'Brien,  Syracuse  Heater  Com- 
pany, John  Strathdee  and  Jo- 
seph Leo  Nicholson,  doing  bus- 
iness under  the  firm  name  and 
style  of  the  Sjrracuse  Mantel, 
Tile  and  Marble  Company, 
David  E.  Brown  and  William 
B.  Smith  and  James  F.  Caffrey, 
doing  business  under  the  firm 
name  and  style  of  Phoenix 
Foundry, 

Defendants. 


To  the  Supreme  Court  of  the  State  of  New  York : 
This  action  and  the  issues  therein  having  been  referred 
to  me  to  hear,  try  and  determine  the  same,  by  an  order  of 
this  court,  entered  in  Onondaga  county  clerk's  office 
July  12, 1907,  and  having  been  tried  before  me,  I  make  and 
file  the  following  report: 

After  making  and  subscribing  the  oath  as  such  referee, 
which  is  returned  and  filed  herewith,  I  was  attended  by 

>  From  Funda  v.  BeUs,  200  N.  Y.  617.  See  ante,  page  71. 
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the  attorneys  and  counsel  for  the  respective  parties, 
namely : 

Messrs.  Buck  &  Nash,  attorneys  for  the  plaintiff. 

Messrs.  Cooney  &  White,  attorneys  for  defendant, 
O'Brien. 

William  Kennedy,  Esq.,  and  Mr.  Frank  Guilfoyle,  as 
counsel  for  the  defendants,  Strathdee,  Nicholson  &  Brown. 

Messrs.  Bamum,  Spicer  &  Wells,  attorneys  for  Syracuse 
Heater  Company. 

Messrs.  Wildman  &  Gray  and  Hon.  Theodore  E.  Han- 
cock, counsel,  for  defendants,  Samuel  T.  Betts  and  Edith  L. 
Betts. 

And  thereupon,  having  heard  the  proofs  and  allegations 
of  the  respective  parties,  I  hereby  make  and  find  the 
following: 

FINDINGS  OF  FACT 

I.  In  December,  1906,  the  defendants,  Samuel  T. 
Betts  and  Edith  L.  Betts,  his  wife,  were  and  still  are  the 
owners  in  fee  and  in  possession  of  the  real  property  known 
as  the  Betts  block,  situated  on  South  Salina  street  in  the 
city  of  Syracuse,  Onondaga  county.  New  York.  The 
property  was  and  is  a  brick  block,  several  stories  in  height, 
containing  stores  fronting  on  South  Salina  street,  and 
the  upper  floors  rented  and  used  for  offices  and  other 
purposes.  The  owners  had  owned  the  property  and 
rented  the  stores  and  the  upper  offices  for  business  pur- 
poses for  several  years.  The  store  in  question  in  this  case, 
No.  328  South  Salina  street,  had  been  rented  for  some 
years  to  a  boot  and  shoe  dealer  and  occupied  and  fitted 
in  an  appropriate  manner  for  a  shoe  store,  but  in  the 
month  of  December,  1906,  it  was  vacant,  and  the  owners 
were  seeking  an  available  tenant. 

II.  In  the  fall  of  1906  the  said  owners  formed  the  pur- 
pose of  leasing  this  store  and  the  basement  thereunder  for 
the  purposes  of  a  theater,  if  they  could  find  the  party  or 
parties  who  would  fit  up  and  equip  the  same  for  such 
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purposes.  To  that  end  Mr.  Betts,  one  of  the  owners  above 
named,  visited  different  cities  and  inspectcai  the  theaters 
in  those  places  of  the  class  into  which  he  contemplated 
changing  this  store,  particularly  at  Pittsburg,  Buffalo  and 
Rochester.  After  his  return,  the  said  owners,  upon  con- 
sideration of  the  matter,  concluded  to  lease  these  premises 
for  that  purpose.  In  pursuance  of  such  design,  the  de- 
fendants, Samuel  T.  Betts  and  Edith  L.  Betts,  on  the 
3rd  day  of  December,  1906,  entered  into  the  lease  of  this 
store  and  basement  to  the  defendants,  Allen  May  and 
Edward  T.  Stevens,  who  were  engaged  in  running  in  other 
cities  places  of  amusement  of  a  nature  similar  to  that  con- 
templated by  the  owners  of  this  property. 

III.  The  lease  was  made  with  the  purpose  and  expec- 
tation that  the  premises  should  be  repaired  and  changed 
and  the  proper  front,  vestibule,  floor,  stage  and  seating 
arrangement  and  other  additions  put  m  to  properly  fit 
them  for  the  purpose  of  a  small  theater.  The  lease  was 
executed  by  the  owners,  Samuel  T.  Betts  and  Edith  L. 
Betts,  and  by  the  lessees,  Allen  May  and  Edward  T. 
Stevens,  covering  the  store  and  basement,  and  was  dated 
December  3,  1906.  It  was  for  the  term  of  five  years  and 
five  months  from  December  1,  1906,  for  the  annual  rental 
of  eight  thousand  ($8,000)  dollars,  payable  monthly  in 
advance  in  installments  of  six  hundred  sixty-six  dollars 
and  sixty-six  cents  ($666.66)  each.  The  lease  contains 
covenants  on  the  part  of  the  lessees: 

''To  quit  and  surrender  the  said  premises  at  the  ex- 
piration of  said  term  in  as  good  state  and  condition  as 
they  were  in  at  the  commencement  of  the  term,  reasonable 
use  and  wear  thereof  and  damages  by  the  elements  ex- 
cepted." 

"At  their  own  cost  and  expense  to  make  all  repairs 
and  improvements  which  they  may  wish  to  have  made 
to  the  said  premises,  subject  however  to  the  permission 
and  approval  of  the  first  parties  hereto." 

That  for  and  during  the  term  of  this  lease  the  aforesaid 


it 
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premises  or  any  part  thereof  shall  not  be  opened  or  used 
for  any  business  purpose  or  amusement  on  Sunday.'' 

''That  no  barker  or  other  objectionable  noise  or  noises 
shall  be  allowed  or  permitted  upon  the  said  premises/' 

''That  no  song,  picture,  scene  or  amusement  of  an  im- 
moral character  or  having  inunoral  suggestion  or  tendency 
shall  be  permitted  or  allowed  upon  the  said  premises  dur- 
ing the  terms  of  this  lease." 

"That  the  parties  of  the  second  part  shall  at  their  own 
cost  and  expense  cause  the  floors  of  the  said  store  to  be 
properly  braced,  stiflfened  and  shored  up  to  prevent  any 
accident  and  to  insure  the  safety  of  the  said  building  and 
its  occupants." 

"That  the  front  of  the  store  above  mentioned  shall  be 
properly  supported  while  making  the  new  entrance  of  said 
store,  and  shall  also  be  properly  supported  to  maintain  the 
front  of  the  said  store  and  to  support  the  same  in  good 
condition  after  altering  or  changing  the  said  entrance." 

"That  second  parties  shall  have  the  privilege  of  putting 
in  front  of  said  premises  an  electric  sign  extending  over 
the  walk  in  front  of  said  premises  upon  the  condition 
however,"  etc. 

"That  the  film  cases  used  by  second  parties  and  any 
operating  room  which  they  shall  use  for  the  machine  using 
the  aforesaid  films,  shall  be  fireproof,  and  be  made  of  or 
lined  with  sheet  steel  and  asbestos,  and  that  said  room 
and  all  the  improvements  or  alterations  made  hereunder 
shall  be  subject  to  the  approval  of  the  fire  underwriters." 

"That  the  said  premises  shall  be  made,  kept  and  main- 
tained first  class  in  every  manner  and  that  at  the  expira- 
tion of  this  lease  the  said  premises  shall  be  replaced  in  the 
said  condition  as  they  now  are,  or,  at  the  option  of  the 
first  parties,  all  improvements  or  alterations  made  by 
second  parties  shall  remain  intact  as  placed  by  second 
parties  and  shall  be  and  become  the  property  of  the  parties 
of  the  first  part." 

IV.  Under  this  lease  the  defendants,  Allen  May  and 
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Edward  T.  Stevens,  at  once  took  possession  of  the  store 
and  basement  and  proceeded  with  the  work  of  alteration 
and  improvement.  To  prepare  the  same  for  the  intended 
theater,  on  the  plans  agreed  to  by  the  lessees  and  con- 
sented to  by  the  owners,  required  the  laying  of  a  new 
floor  with  slanting  grade  from  the  stage  at  the  rear  of  the 
entrance,  also  the  tearing  out  of  the  old  front  and  the 
building  of  one  entirely  new;  and  it  required  building  a 
stage  at  the  rear  end  of  the  store,  with  dressing  room,  and 
a  phonograph  platform  and  other  stage  appurtenances; 
and  it  required  construction  of  a  vestibule  at  the  entrance, 
with  ticket  office  and  a  machine  or  working  room  over  the 
ticket  office.  The  front  being  removed  from  the  store,  a 
partition  was  required  to  be  built  about  fourteen  feet  from 
the  front  and  an  office,  and  it  also  required  the  shoring 
up  and  supporting  and  strengthening  of  the  floor,  chang- 
ing the  rear  doors  and  the  general  woodwork  of  changing 
and  refitting  an  ordinary  store  for  the  purposes  of  a  theater. 
It  was  also  required  to  put  in  a  large  amoimt  of  stucco 
work  on  the  walls  and  steel  lath  and  plaster  work  in  the 
vestibule;  and  it  was  necessary  to  install  a  large  amount 
of  electrical  wiring  and  electrical  fixtures  in  the  store  and 
basement  for  the  purpose  of  fighting  the  theater;  and  to 
lay  and  construct  a  considerable  amount  of  tile  flooring 
and  wainscoting  to  complete  the  entrance  of  the  proposed 
theater.  It  was  also  necessary  to  install  an  electric  pro- 
peller fan  for  the  purpose  of  ventilating  the  room;  and  it 
was  also  required  to  perform  upon  the  store  and  theater  as 
constructed  a  large  amount  of  labor  and  to  furnish  ma- 
terials in  painting  and  decorating  the  woodwork  and  walls 
of  the  same.  These  improvements  were  imdertaken  by 
the  lessees  with  the  knowledge,  consent  and  acquiescence 
of  the  defendants,  Samuel  T.  Betts  and  Edith  L.  Betts, 
the  owners. 

V.  About  December  5, 1906,  the  plaintiff,  Henry  Punda, 
the  contractor  and  builder,  made  a  contract  with  the 
defendants,  Allen  May  and  Edward  T.  Stevens,  to  per- 
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f onn  the  labor  and  furnish  the  materials  doing  all  the 
carpenter  and  wood  work  in  the  alteration,  remodeling 
and  repairing  and  improvement  of  the  said  store  and  base- 
ment, to  fit  the  same  for  use  as  a  theater,  and  for  construct- 
ing and  building  the  woodwork  of  the  various  parts  above 
specified;  and  thereafter,  the  said  plaintiff,  Henry  Funda, 
did  supply  the  materials  and  performed  the  labor  as  agreed 
between  him  and  the  said  lessees  in  the  alteration,  repair- 
ing, improvement,  construction  and  remodeling  of  the 
store  for  such  piuposes,  and  fully  performed  his  contract, 
which  said  labor  performed  and  materials  furnished  were 
reasonably  worth  and  he  was  entitled  to  receive  therefor 
the  sum  of  one  thousand  four  hundred  thirty-two  dol- 
lars and  twenty-fom*  cents  ($1,432.24),  and  there  has  been 
paid  him  thereon  the  sum  of  seven  hundred  ($700)  dollars, 
leaving  due  to  him  on  the  13th  day  of  April,  1907,  the 
sum  of  seven  hundred  thirty-two  dollars  and  twenty- 
four  cents  ($732.24),  no  part  of  which  has  been  paid  to 
him. 

VI.  The  defendant,  Thomas  J.  O'Brien,  entered  into 
a  contract  with  said  defendants,  Allen  May  and  Edward 
T.  Stevens,  about  December  26,  1906,  to  perform  certain 
labor  and  furnish  certain  materials  in  the  improvement, 
repair  and  alteration  of  said  store  and  basement,  which 
work  and  materials  consisted  in  the  installation  and 
placing  therein  electric  wiring  and  fixtures  to  render  the 
same  suitable  for  a  theater,  and  for  the  purpose  of  lighting 
the  same;  and  in  pursuance  of  said  contract  said  Thomas 
J.  O'Brien  duly  performed  said  work,  furnished  all  the 
materials  required  by  said  contract  for  equipping  said 
theater  with  electric  lighting  apparatus  and  fixtiu'es  and 
all  of  which  labor  and  materials  performed  and  furnished 
by  him  were  of  the  agreed  value  and  price  and  were  worth 
the  sum  of  one  thousand  five  himdred  ($1,500)  dollars, 
which  became  due  and  owing  to  said  Thomas  J.  O'Brien 
therefor  and  was  so  owing  on  April  8,  1907,  less  the  sum 
of  six  hundred  and  twenty-five  ($625)  dollars,  theretofore 
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paid  him  thereon,  leaving  due  to  him  on  said  April  8, 1907, 
for  said  materials  and  labor  the  sum  of  eight  himdred  and 
seventy-five  ($875)  dollars,  no  part  of  which  has  been  paid 
to  him. 

VII.  The  defendants,  John  Strathdee  and  Joseph  Leo 
Nicholson,  were  on  December  10, 1906,  and  are  copartners 
in  trade  doing  business  at  Sjracuse,  N.  Y.,  imder  the  firm 
name  of  the  Syracuse  Mantel,  Tile  &  Marble  Company, 
and  on  that  day,  as  such  copartners,  they  made  a  contract 
with  the  defendants,  Allen  May  and  Edward  T.  Stevens, 
to  perform  certain  work  and  furnish  certain  materials 
in  the  alteration,  improvement  and  equipment  of  said 
premises  for  the  aforesaid  purposes,  which  work  and  ma- 
terials consisted  in  the  laying  and  construction  of  the  tile 
flooring  and  wainscoting  in  the  entrance,  and  vestibule  of 
the  said  store,  and  in  constructing  the  new  vestibule 
therein;  and  they  performed  said  work  and  labor  and 
furnished  said  materials  as  contracted  and  agreed,  which 
were  of  the  agreed  price  and  value  of  five  hundred 
fifty  ($550)  dollars,  and  thereafter  two  hundred  ($200) 
dollars  were  paid  them  thereon;  and  there  was  due  and 
owing  to  them  for  said  labor  and  materials  on  May  10, 
1907,  the  amount  of  three  hundred  fifty  ($350)  dollars, 
no  part  of  which  has  been  paid  to  them. 

VIII.  The  defendant,  Syracuse  Heater  Company,  was 
in  December,  1906,  and  still  is  a  domestic  corporation, 
organized  and  existing  under  the  laws  of  the  State  of  New 
York.  About  February  18,  1907,  said  Syracuse  Heater 
Company  entered  into  an  agreement  with  the  defendants, 
Allen  May  and  Edward  T.  Stevens,  to  install  and  place 
in  said  store.  No.  328  South  Salina  street,  a  certain  venti- 
lating system  and  appliance  known  as  a  thirty-six  inch 
electric  propeller  fan  of  the  B.  F.  Sturdevant  manufac- 
ture; and  in  pursuance  of  such  agreement,  the  Syracuse 
Heater  Company  did  install  and  place  in  said  store  for 
the  purpose  of  the  ventilation  of  said  theater  the  said 
appliance  and  propeller  fan  of  the  value  and  agreed  price 
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of  one  hundred  eight-three  ($183)  dollars,  no  part  of 
which  has  been  paid,  and  there  was  due  and  owing  in 
installing  the  same  on  May  13,  1907,  the  sum  of  one  hun- 
dred ei^ty-three  dollars  ($183),  no  part  of  which  has 
ever  been  paid. 

IX.  The  defendant,  David  E.  Brown,  about  January  17, 
1907,  agreed  and  contracted  with  the  defendants,  Allen 
May  and  Edward  T.  Stevens,  to  perform  the  work  and 
furnish  the  materials  in  painting  the  woodwork  and  deco- 
rating the  walls  of  the  said  store  to  prepare  the  same  for 
the  purpose  of  a  theater,  and  in  pursuance  of  said  agree- 
ment, he  thereafter  did  fin-nish  the  materials  and  per- 
form the  labor  in  painting  and  decorating  the  same  and 
carried  out  his  contract,  which  said  labor  performed  and 
materials  furnished  were  worth  and  the  agreed  price  to  be 
paid  therefor  was  the  sum  of  two  hundred  ($200)  dollars, 
which  became  due  and  owing  and  was  due  and  owing  said 
David  E.  Brown  therefor  on  May  16,  1907,  and  no  part 
of  said  two  hundred  ($200)  dollars  has  ever  been  paid  to 
him. 

X.  The  owners  of  the  property,  Samuel  T.  Betts  and 
Edith  L.  Betts,  consented  in  each  case  to  the  making  of 
these  repairs  and  improvements  and  performing  the  labor 
and  furnishing  materials  therefor  and  consented  in  and 
by  the  terms  of  the  lease  to  the  making  of  the  improve- 
ments and  alterations  and  additions  should  revert  to  them 
at  their  option  at  the  end  of  the  term;  and  they  were  will- 
ing the  improvements  should  be  made  and  acquiesced  in 
the  means  adopted  for  that  piupose,  with  full  knowledge 
of  the  object  for  which  they  were  employed.  The  defend- 
ant, Samuel  T.  Betts,  who  was  fully  authorized  by  his 
wife  to  act  for  her  in  the  premises,  talked  over  the  pro- 
posed improvements  with  the  lessees  and  with  the  con- 
tractor, the  plaintiflF,  before  the  commencement  of  the 
work.  The  office  of  Mr.  Betts  was  on  one  of  the  floors 
above  in  the  same  block;  and  from  day  to  day,  as  the 
improvements  progressed,  he  was  in  and  out  of  the  store, 
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going  in  several  times  each  day  to  inspect  the  work.  He 
told  Mr.  Funda  that  the  work  was-  to  be  done  according 
to  his  sanction,  gave  directions  regarding  the  building  of 
the  entrance,  the  shoring  up  and  strengthening  of  the 
floor,  and  suggested  putting  in  the  timbers  for  that  purpose, 
the  kind  to  be  put  in,  the  kind  of  floor  to  be  laid  and  manner 
of  laying  it,  the  kind  of  cornice  to  be  used,  and,  in  fact, 
from  day  to  day  inspected  the  carpenter  work  as  it  pro- 
gressed. While  Mr.  O'Brien  and  his  men  were  putting  in 
the  electrical  wiring  and  fixtures,  Mr.  Betts  was  in  from 
day  to  day  and  saw  the  work.  He  made  suggestions  to 
Mr.  O'Brien  and  his  men  as  to  the  work  and  the  changes 
to  be  made.  He  was  also  in  and  out  of  the  place  while 
the  defendants,  Strathdee  and  Nicholson,  were  construct- 
ing the  tile  floor  and  wainscoting  in  the  entrance  and  made 
suggestions  regarding  it.  The  same  occurred  while  the 
Syracuse  Heater  Company  was  putting  in  the  fan  and 
ventilating  appliance;  likewise  while  Mr.  Brown  was 
doing  the  painting,  Mr.  Betts  was  frequently  in  the  place, 
conversed  with  the  men  and  made  suggestions  regarding 
the  colors  to  be  used.  He  visited  the  work  substantially 
each  day  and  had  knowledge  of  the  materials  and  labor 
which  entered  into  the  improvements.  His  conduct  and 
attitude  toward  the  work  showed  his  willingness  to  have 
the  improvements  made,  his  acquiescence  therein,  and 
his  knowledge  thereof. 

XI.  The  defendant,  Thomas  J.  O'Brien,  on  the  8th 
day  of  April,  1907,  filed  in  the  office  of  the  clerk  of  the 
county  of  Onondaga  a  notice  of  claim  and  lien  on  the  said 
building,  land  and  property,  described  in  the  complaint 
in  this  action,  for  said  sum  of  eight  himdred  seventy- 
five  ($875)  dollars,  the  unpaid  price  of  said  labor  and  ma- 
terials performed  and  furnished  by  him;  the  plaintiff, 
Henry  Funda,  on  the  13th  day  of  April,  1907,  filed  in  the 
office  of  the  clerk  of  the  county  of  Onondaga  a  notice  of 
claim  and  Uen  on  said  building,  land  and  property,  for 
the  sum  of  seven  hundred  thirty-four  dollars  and  twenty- 
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four  cents  ($734.24),  the  unpaid  price  of  said  labor  per- 
formed and  materials* furnished  by  him;  the  defendants, 
Strathdee  and  Nicholson,  on  the  10th  day  of  May,  1907, 
filed  in  the  office  of  the  clerk  of  the  county  of  Onondaga 
a  notice  of  claim  and  lien  on  said  building,  land  and  prop- 
erty for  the  sum  of  three  hundred  fifty  ($350)  dollars, 
the  unpaid  amount  of  said  labor  performed  and  materials 
furnished  by  them;  the  defendant,  Syracuse  Heater  Com- 
pany, on  the  13th  day  of  May,  1907,  filed  in  the  office  of 
the  clerk  of  said  Onondaga  county  a  notice  of  claim  and 
lien  on  said  building,  land  and  property  for  the  amount 
of  one  himdred  eighty-three  ($183)  dollars,  the  impaid 
amount  of  said  labor  performed  and  materials  furnished 
by  said  company;  the  defendant,  David  E.  Brown,  on  the 
16th  day  of  May,  1907,  filed  in  the  office  of  the  clerk  of 
said  Onondaga  coimty  a  notice  of  claim  and  lien  on  said 
building,  land  and  property  for  the  sum  of  two  hundred 
($200)  dollars,  the  unpaid  amount  of  said  labor  performed 
and  materials  f  lU'nished  by  him.  Said  store  and  real  estate 
are  situated  in  said  county  of  Onondaga,  where  said  notices 
of  lien  were  and  are  filed;  and  such  notices  of  lien  were  all 
so  filed  in  said  county  clerk's  office  within  ninety  days 
after  the  completion  of  the  contract  in  each  case,  respec- 
tively, and  within  ninety  days  after  the  final  performance 
of  the  labor  and  the  final  furnishing  of  said  materials  by 
each  respective  lienor;  and  said  notices  of  lien  each  re- 
spectively contained  all  the  statements  required  by  and 
were  in  compliance  in  all  respects  with  the  statutes  of  the 
State  of  New  York  in  such  cases  made  and  provided, 
and  were  each  so  filed,  pursuant  to  such  statutes;  and  on 
the  said  respective  days  when  each  of  the  said  notices  of 
lien  was  filed,  each  said  notice  of  lien  and  the  particulars 
thereof  was  duly  entered  and  docketed  by  the  clerk  of 
the  county  of  Onondaga  in  the  lien  docket  kept  in  his 
office. 

XII.  Neither  of  said  liens  has  been  paid,  canceled  or 
discharged  of  record,  and  no  other  action  has  been  had  or 
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commenced  to  recover  said  debt  or  to  foreclose  either  of 
said  liens,  and  no  persons  have  liens  filed  against  said 
property  except  as  hereinbefore  set  forth,  nor  have  sub- 
sequent liens  or  claims  by  mortgage,  judgment  or  convey- 
ance on  or  against  said  premises,  and  within  one  year  after 
filing  said  notices  of  lien  the  notice  of  pendency  on  this 
action,  which  is  brought  to  foreclose  the  same,  has  been 
filed  in  Onondaga  county  clerk's  office,  and  this  action 
commenced  to  foreclose  said  liens.   I  find  as 


CONCLUSIONS  OP  I^AW 

I.  That  imder  said  contracts  and  agreements  made  by 
each  of  said  lienors  with  the  defendants,  Allen  May  and 
Edward  T.  Stevens,  and  by  performance  of  the  said  labor 
and  fiumishing  said  materials,  the  defendants,  Allen  May 
and  Edward  T.  Stevens,  became  and  still  are  indebted  to 
the  plaintiff,  Henry  Funda,  for  the  sum  of  seven  himdred 
thirty-two  dollars  and  twenty-four  cents  ($732.24)  with 
interest  thereon  from  April  13,  1907;  and  to  the  de- 
fendant, Thomas  J.  O'Brien,  for  the  sum  of  eight  hundred 
and  seventy-five  ($875)  dollars  with  interest  thereon  from 
April  8,  1907;  and  to  the  defendants,  John  Strathdee 
and  Joseph  Leo  Nicholson,  for  the  sum  of  three  himdred 
fifty  ($350)  dollars  with  interest  thereon  from  May  10, 
1907;  and  to  the  defendant,  Syracuse  Heater  Company, 
for  the  sum  of  one  hundred  eighty-three  ($183)  dollars 
with  interest  thereon  from  May  13,  1907;  and  to  the  de- 
fendant, David  E.  Brown,  for  the  smn  of  two  himdred 
($200)  dollars  with  interest  thereon  from  May  16,  1907. 

II.  That  said  labor  was  performed  and  materials  fur- 
nished for  the  improvement  of  said  real  property  with  the 
consent  of  the  owners  thereof,  to  wit,  Samuel  T.  Betts 
and  Edith  L.  Betts,  within  the  meaning  of  §  3  of  the 
lien  Law  of  the  State  of  New  York;  and  that  by  the 
performance  of  said  labor  and  the  furnishing  of  said  ma- 
terials and  the  filing  and  docketing  of  said  respective 
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notices  of  claim  and  lien,  each  of  the  above-named  lienors 
respectively,  acquired  and  now  has  a  good  and  valid  and 
sufficient  mechanic's  hen  on  all  the  right,  title  and  interest 
which  the  defendants,  Allen  May  and  Edward  T.  Stevens 
and  Samuel  T.  Betts  and  Edith  L.  Betts,  had  at  the  time 
of  the  filing  of  each  of  their  said  notices  of  claim  and  lien, 
respectively,  in  and  to  the  building,  lands  and  premises 
described  in  the  complaint  and  in  the  answers  of  defend- 
ants, O'Brien,  Strathdee  and  Nicholson,  Syracuse  Heater 
Company  and  Brown,  in  this  action,  which  said  different 
liens  and  the  order  of  their  priority  are  hereby  determined 
and  adjusted  as  follows,  to  wit: 

1.  The  defendant,  Thomas  J.  O'Brien,  has  a  good  and 
valid  mechanic's  lien  on  all  the  right,  title  and  interest 
which  the  defendants,  Allen  May,  Edward  T.  Stevens, 
Samuel  T.  Betts  and  Edith  L.  Betts,  or  either  of  them,  had 
in  said  property,  real  estate  and  premises,  on  the  8th  day 
of  April,  1907,  when  his  said  lien  was  filed  for  eight  hun- 
dred seventy-five  ($875)  dollars,  with  interest  from  that 
date. 

2.  The  plaintiff,  Henry  Funda,  has  a  good  and  valid 
mechanic's  lien  on  all  the  right,  title  and  interest  which 
said  Allen  May,  Edward  T.  Stevens,  Samuel  T.  Betts 
and  Edith  L.  Betts,  or  either  of  them,  and  in  said  property, 
real  estate  and  premises,  on  the  13th  day  of  April,  1907, 
when  his  said  hen  was  filed,  for  seven  hundred  thirty- 
two  dollars  and  twenty-four  cents  ($732.24),  with  interest 
thereon  from  that  date. 

3.  The  defendants,  John  Strathdee  and  Joseph  Leo 
Nicholson,  have  a  good  and  valid  mechanic's  lien  on  all 
the  right,  title  and  interest  which  defendants,  Allen  May, 
Edward  T.  Stevens,  Samuel  T.  Betts  and  Edith  L.  Betts, 
or  either  of  them,  had  in  said  property,  real  estate  and 
premises,  on  the  10th  day  of  May,  1907,  when  their  said 
hen  was  filed,  for  three  hundred  fifty  ($350)  dollars,  with 
interest  from  that  date. 

4.  The  defendant,  Syracuse  Heater  Company,  had  a 
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good  and  valid  mechanic's  lien  on  all  the  right,  title  and 
interest  which  defendants,  AUen  May,  Edward  T.  Stevens, 
Samuel  T.  Betts  and  Edith  L.  Betts,  or  either  of  them, 
had  in  said  property,  real  estate  and  premises  on  the  13th 
day  of  May,  1907,  when  its  said  lien  was  filed,  for  one 
hundred  eighty-three  ($183)  dollars,  with  interest  thereon 
from  that  date. 

5.  The  defendant,  David  E.  Brown,  has  a  good  and 
valid  mechanic's  lien  on  all  the  right,  title  and  interest 
which  defendants,  Allen  May,  Edward  T.  Stevens,  Sam- 
uel T.  Betts  and  Edith  L.  Betts,  had  in  said  property, 
real  estate  and  premises  on  the  16th  day  of  May,  1907, 
when  his  said  lien  was  filed,  for  two  hundred  ($200)  dollars, 
with  interest  from  that  date. 

III.  The  plaintiff,  Henry  Funda,  and  the  defendants, 
Thomas  J.  O'Brien,  John  Strathdee  and  Joseph  Leo 
Nicholson,  Syracuse  Heater  Company  and  David  E. 
Brown,  are  entitled  to  judgment  against  the  remaining 
defendants,  barring  and  foreclosing  them  of  all  right, 
title,  interest,  claim,  lien  and  equity  of  redemption  in  and 
to  said  premises  and  real  estate,  and  for  a  sale  of  all  the 
right,  title  and  interest  which  said  remaining  defendants, 
or  either  of  them,  had  in  and  to  said  premises  at  the  time 
of  filing  each  of  said  notices  of  claim  and  hen,  respectively, 
at  public  auction  in  the  said  county  of  Onondaga,  by  the 
sheriff  of  said  county,  after  giving  pubUc  notice  of  the  time 
and  place  of  said  sale,  according  to  law  and  the  practice 
of  this  court;  and  that  either  or  any  of  the  parties  to  this 
action  may  become  a  purchaser  on  said  sale;  and  that  said 
sheriff  execute  to  the  purchaser  or  purchasers  a  deed  or 
deeds  of  the  premises  sold;  and  for  the  payment  by  said 
sheriff  out  of  the  proceeds  of  said  sale,  after  deducting 
the  amount  of  his  fees  and  expenses  therefor,  of  one  bill 
of  plaintiff's  costs,  and  all  disbursements  to  the  plaintiff, 
Funda,  and  the  defendants,  O'Brien,  Strathdee  and  Nichol- 
son, Syracuse  Heater  Company  and  Brown,  jointly,  to  be 
taxed,  which  are  hereby  awarded  to  them  jointly.    That 
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he  then  pay  from  said  proceeds  the  following  liens  to  the 
following  lienors  and  parties  to  this  action,  to  wit : 

1.  To  the  defendant,  Thomas  J.  O'Brien,  the  sum  of 
eight  hundred  seventy-five  ($875)  dollars,  with  interest 
thereon  from  April  8,  1907. 

2.  To  the  plaintiff,  Henry  Funda,  the  simi  of  seven  hun- 
dred thirty-two  dollars  and  twenty-four  cents  ($732.24), 
with  interest  thereon  from  April  13,  1907. 

3.  To  the  defendants,  John  Strathdee  and  Joseph  Leo 
Nicholson,  the  sum  of  three  himdred  fifty  ($350)  dol- 
lars, with  interest  thereon  from  May  10,  1907. 

4.  To  the  defendant,  Syracuse  Heater  Company,  the 
sum  of  one  himdred  eighty-three  ($183)  dollars,  with  in- 
terest thereon  from  May  13,  1907. 

5.  To  the  defendant,  David  E.  Brown,  the  sum  of  two 
himdred  ($200)  dollars,  with  interest  thereon  from  May 
16,  1907. 

If  there  be  any  surplus  of  the  proceeds  of  said  sale, 
after  paying  the  above  amounts,  that  he  bring  the  same 
into  court,  by  paying  the  same  to  the  treasurer  of  the 
county  of  Onondaga  within  five  days  after  the  same  shall 
be  received  by  him;  and  also,  in  case  said  proceeds  be 
insufficient  to  pay  the  sums  aforesaid,  or  any  part  thereof, 
the  same  being  applied  in  the  order  of  priority  above  set 
forth,  each  of  said  lienors  is  entitled  to  judgment,  which 
is  hereby  awarded  to  him,  against  the  defendants,  Allen 
May  and  Edward  T.  Stevens,  for  the  amount  of  such 
deficiency  so  remaining  unpaid. 

I  order  and  du-ect  judgment  be  entered  accordingly. 

Dated  February  14,  1908. 

.  CEYLOitH.  Lewis, 

Referee. 

Sirs: 

You  will  please  take  notice  that  the  within  notice  of 
exceptions  to  the  report  and  findings  and  refusals  of  the 
referee  herein  have  been  filed  in  the   clerk's    office  of 
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Onondaga  county  on  the  26th  day  of  March,  1908,  with 
a  copy  of  which  you  are  herewith  served. 
Dated,  March  26lh,  1908. 

Yours,  etc., 
WiLDBiAN  &  Gray, 
Attorneys    for    defendants,    Samuel    T.    Betts    and 
Edith  L.  Betts, 

405  Dillaye  Mem.  Bldg., 
Syracuse,  N.  Y. 


Form  No.  24 

Decree  Sustaining  Mechanic's  Liens  in  Favor  of  Plaintiff  and 

Defendants  ^ 

(Same  title  as  Findings) 

This  action  having  been  brought  for  the  foreclosure  of 
certain  mechanics'  liens  and  the  issues  therein  having 
been  duly  referred  to  Ceylon  H.  Lewis,  Esq.,  as  referee,  to 
hear,  try  and  determine  the  same  by  an  order  duly  made 
and  entered  in  Onondaga  county  clerk's  office,  July  12, 

1907,  and  after  trial  had  on  due  notice  the  referee  having 
duly  made  his  decision  and  report  dated  February  14, 

1908,  and  which  has  been  diily  filed  in  the  Onondaga 
county  clerk's  office,  Syracuse,  N.  Y.,  on  the  16th  day 
of  March,  1908. 

And  the  costs  of  the  plaintiff  and  the  defendants,  Thomas 
J.  O'Brien,  John  Strathdee  and  Joseph  Leo  Nicholson,  the 
Syracuse  Heater  Company,  and  David  E.  Brown  being 
taxed  jointly  at  Ihe  smn  of  four  hundred  forty-two  dol- 
lars and  fourteen  cents  ($442.14). 

And  it  appearing  that  the  plaintiff's  lien  and  the  liens 
of  the  foregoing  defendants  to  foreclose  which  this  action 
has  been  brought,  has  been  discharged  by  a  bond  given 

1  From  Funda  v.  Betts,  200  N.  Y.  617.   See  ante,  page  71. 
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in  pursuance  of  an  order  of  this  court  and  filed  in  the  office 
of  the  clerk  of  the  county  of  Onondaga,  N.  Y. 

Now  on  motion  of  John  F.  Nash,  one  of  plaintiff's 
attorneys,  it  is 

Adjudged  by  the  court  that:  "the  plaintiff  by  filing 
the  notice  of  lien  mentioned  and  described  in  the  com- 
plaint, acquired  a  good  valid  and  subsisting  lien  against 
the  real  property  and  improvements  hereinafter  described 
for  the  siun  of  seven  himdred  thirty-two  dollars  and 
twenty-four  cents  ($732.24)  with  interest  in  the  sum  of 
forty  dollars  and  twenty-seven  cents  ($40.27),  amounting 
in  all  to  seven  hundred  seventy-two  dollars  and  fifty- 
one  cents  ($772.51)  in  favor  of  plaintiff  against  said  real 
property  and  improvements." 

And  on  motion  of  Cooney  &  White,  attorney  for  the 
defendant,  Thomas  J.  O'Brien,  it  is 

Adjudged  by  the  court:  "that  the  defendant,  Thomas  J. 
O'Brien,  by  filing  the  notice  of  lien  mentioned  and  de- 
scribed in  his  answer  acquired  a  good,  valid  and  subsisting 
lien  against  the  real  property  and  improvements  herein- 
after described  for  the  simi  of  eight  hundred  seventy- 
five  ($875)  dollars  with  interest  in  the  sum  of  forty-eight 
dollars  and  thirteen  cents  ($48.13),  amounting  in  all  to 
nine  hundred  twenty-three  dollars  and  thirteen  cents 
($923.13)  in  favor  of  said  Thomas  J.  O'Brien  against 
said  real  property  and  improvements." 

And  on  motion  of  William  Kennedy,  attorney  for  John 
Strathdee  and  Joseph  Leo  Nicholson,  it  is 

Adjudged  by  the  court:  "that  the  defendants,  John 
Strathdee  and  Joseph  Leo  Nicholson,  by  fiUng  the  notice 
of  lien  mentioned  and  described  in  their  answer  acquired 
a  good,  valid  and  subsisting  lien  against  the  real  property 
and  improvements  hereinafter  described  for  the  sum  of 
three  hundred  fifty  ($350)  dollars  with  interest  in  the 
sum  of  seventeen  dollars  and  fifty  cents  ($17.50),  amount- 
ing in  all  to  three  himdred  sixty-seven  dollars  and  fifty 
cents  ($367.50),  in  favor  of  the  said  John  Strathdee  and 
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Joseph  Leo  Nicholson  against  the  said  real  property  and 
improvements." 

And  on  motion  of  Bammn,  Spicer  &  Wells,  attorneys 
for  Sjrracuse  Heater  Company,  it  is 

Adjudged  by  the  court:  ''that  Syracuse  Heater  Com- 
pany by  filing  the  notice  of  lien  mentioned  and  described 
in  its  answer  acquired  a  good,  valid  and  subsisting  hen 
against  the  real  property  and  improvements  hereinafter 
described  for  the  siun  of  one  hundred  eighty-three  dol- 
lars ($183)  with  interest  in  the  siun  of  nine  dollars  and 
fifteen  cents  ($9.15),  amoimting  in  all  to  one  hundred 
ninety-one  dollars  and  fifteen  cents  ($191.15)  in  favor  of 
said  Syracuse  Heater  Company  against  said  real  property 
and  improvements.'' 

And  on  motion  of  William  Kennedy,  attorney  for 
David  E.  Brown,  it  is 

Adjudged  by  the  court:  "that  the  defendant,  David  E. 
Brown,  by  filing  the  notice  of  lien  mentioned  and  described 
in  his  answer  acquired  a  good,  vaUd  and  subsisting  hen 
against  the  real  property  and  improvements  hereinafter 
described  for  the  smn  of  two  hundred  ($200)  dollars  with 
interest  in  the  sum  of  ten  ($10.00)  dollars,  amoimting 
in  all  to  two  hundred  ten  ($210)  dollars  in  favor  of  said 
David  E.  Brown  against  said  real  property  and  improve- 
ments." 

It  is  further  ordered,  decreed  and  adjudged:  ''that  the 
defendants,  Samuel  T.  Betts  and  Edith  L.  Betts,  and 
each  of  them  and  all  persons  claiming  under  them,  be 
barred  and  foreclosed  of  all  right,  claim,  lien  or  equity  of 
redemption  in  the  premises  hereinafter  described;  that 
the  said  premises  be  sold  according  to  law  under  the  direc- 
tion of  the  sheriflf  of  the  coimty  of  Onondaga,  State  of 
New  York;  that  said  sheriff  give  notice  of  the  time  and 
place  of  such  sale  according  to  law  and  the  practice  of  this 
court;  and  that  either  or  any  of  the  parties  to  this  action 
may  become  a  purchaser  on  said  sale  and  that  said  sheriff 
execute  to  the  purchaser  or  piu*chasers  a  deed  or  deeds  for 
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the  premises  sold;  and  that  the  sheriff  out  of  the  proceeds 
of  said  sale,  after  deducting  the  amount  of  his  fees  and 
expenses,  shall  pay  the  siun  of  four  hundred  forty-two 
dollars  and  fourteen  cents  ($442.14)  to  the  plaintiff,  and 
the  defendants  O'Brien,  Strathdee  and  Nicholson,  Syra- 
cuse Heater  Co.,  and  David  E.  Brown,  being  the  amoimt 
of  their  joint  costs  and  disbursements";  that  he  then 
pay  from  the  said  proceeds  the  following  smns  with  in- 
terest from  date  as  follows : 

I.  To  the  defendant,  Thomas  J.  O'Brien,  the 

sum  of $923.13 

II.  To  the  plaintiff  Henry  Funda  the  smn  of 772.51 

III.  To  the  defendants,  John  Strathdee  and  Jo- 
seph Leo  Nicholson,  the  sum  of  367.50 

IV,  To  the  defendant,  Sjracuse  Heater  Com- 
pany, the  sum  of    191.15 

V.  To  the  defendant,  David  E.  Brown,  the  smn 

of 210.00 

And  it  is  further  ordered,  adjudged,  and  decreed 
that  this  judgment,  so  far  as  the  enforcement  of  said  liens 
is  provided  against  the  real  property  and  improvements 
hereinafter  described,  is  in  form  only  for  the  purpose  of 
satisfying  the  condition  of  said  bond. 

And  it  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiff  recover  of  the  defendants,  Samuel  T. 
Betts  and  Edith  L.  Betts,  owners,  and  the  Bankers'  Surety 
Company  of  Cleveland,  Ohio,  as  surety,  the  sum  of  seven 
hundred  seventy-two  dollars  and  fifty-one  cents  ($772.51) 
together  with  four  hundred  twenty-eight  dollars  and  fifty- 
two  cents  ($428.52)  costs  and  disbursements  and  that 
he  have  execution  therefor; 

That  Thomas  J.  O'Brien  recover  of  the  defendants, 
Samuel  T.  Betts  and  Edith  L.  Betts,  owners,  and  the 
Bankers'  Surety  Company  of  Cleveland,  Ohio,  as  surety, 
the  sum  of  nine  hundred  twenty-three  dollars  and  thir- 
teen cents  ($923.13)  and  that  he  have  execution  there- 
for; 
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That  John  Strathdee  and  Joseph  Leo  Nicholson  recover 
of  the  defendants,  Samuel  T.  Betts  and  Edith  L.  Betts, 
owners,  and  the  Bankers'  Surety  Company  of  Cleveland, 
Ohio,  as  surety,  the  sum  of  three  hundred  sixty-seven  dol- 
lars and  fifty  cents  ($367.50)  and  that  they  have  execution 
therefor; 

That  Syracuse  Heater  Company  recover  of  the  defend- 
ants, Samuel  T.  Betts  and  Edith  L.  Betts,  owners,  and  the 
Bankers'  Surety  Company  of  Cleveland,  Ohio,  as  surety, 
the  sum  of  one  hundred  ninety-one  dollars  and  fifteen 
cents  ($191.15)  and  that  it  have  execution  therefor; 

That  David  E.  Brown  recover  of  the  defendants,  Samuel 
T.  Betts  and  Edith  L.  Betts,  owners,  and  the  Bankers' 
Surety  Company  of  Cleveland,  Ohio,  as  sm-ety,  the  sum 
of  twenty  dollars  ($20.00)  and  that  he  have  execution 
therefor. 

The  following  is  a  description  of  the  said  property: 
[Description  of  property.] 

James  C.  Butler, 
Onondaga  Coimty  Clerk. 
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Form  No.  26 
Judgment  of  AfSnnance  After  Appeal  to  fhe  Appellate  Division  ^ 

Supreme  Court,  Onondaga  County. 


Henry  Funda, 

Plaintiff-Respondent, 
against 
Samuel  T.  Betts   and   Edith   L. 
Betts. 

Defendants- Appellants. 
Thomas    J.     O'Brien,     Syracuse 
Heater  Company,  John  Strath- 
dee,  Joseph  1^0  Nicholson  and 
David  E.  Brown, 

Defendants-Respondents, 
Impleaded  with  others. 

JUDGMENT 

The  defendants,  Samuel  T.  Betts  and  Edith  L.  Betts, 
having  appealed  from  the  judgment  entered  herein  on 
the  16th  day  of  March,  1908,  in  favor  of  the  plaintiff  in 
the  sum  of  one  thousand  two  hundred  one  dollars  and 
three  cents  ($1,201.03),  and  in  favor  of  the  defendant, 
Thomas  J.  O'Brien,  in  the  smn  of  nine  hundred  twenty- 
three  dollars  and  thirteen  cents  ($923.13),  in  favor  of  the 
defendants,  John  Strathdee  and  Joseph  Leo  Nicholson,  in 
the  sum  of  three  hundred  sixty-seven  dollars  and  fifty 
cents  ($367.50),  in  favor  of  the  Syracuse  Heater  Com- 
pany in  the  sum  of  one  hundred  ninety-one  dollars  and 
fifteen  cents  ($191.15)  and  in  favor  of  the  defendant 
David  E.  Brown  in  the  sum  of  two  hundred  ten  ($210) 
dollars,  to  the  Appellate  Division  of  the  Supreme  Court 
for  the  Fourth  Department,  and  said  appeal  having  been 
duly  heard,  and  said  Appellate  Division  having  ordered 
said  judgment  to  be  affirmed  as  hereinafter  directed,  with 

1  From  Funda  v.  BeUs,  200  N.  Y.  517.   See  ante,  page  71. 
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the  costs  and  disbursements  of  said  appeal,  and  said  costs 
and  disbursements  of  the  plaintiff-respondent,  Henry 
Funda,  having  been  duly  taxed  at  the  sum  of  one  hun- 
dred dollars  and  seventy-two  cents,  ($100.72)  and  said 
costs  and  disbursements  of  the  defendant-respondent, 
Thomas  J.  O'Brien,  having  been  duly  taxed  at  the  sum 
of  ninety-one  dollars  and  forty-seven  cents  ($91.47),  and 
said  costs  and  disbursements  of  the  defendants-respond- 
ents, John  Strathdee  and  Joseph  Leo  Nicholson,  having 
been  duly  taxed  at  the  siun  of  eighty-seven  dollars  and 
twelve  cents  ($87.12),  and  the  said  costs  and  disbursements 
of  the  defendant-respondent,  Syracuse  Heater  Company, 
having  been  duly  taxed  at  the  sum  of  eighty-seven  dollars 
and  sixty-two  cents  ($87.62),  and  said  costs  and  dis- 
bm-sements  of  the  defendant,  David  E.  Brown,  having 
been  duly  taxed  at  the  smn  of  eighty-two  dollars  and 
twelve  cents  ($82.12). 

Now,  on  motion  of  John  F.  Nash,  one  of  the  attorneys 
for  the  plaintiff-respondent;  and  on  motion  of  Cooney  & 
White,  attorneys  for  the  defendant-respondent,  Thomas 
J.  O'Brien;  and  on  motion  of  William  Kennedy,  attorney 
for  John  Strathdee  and  Joseph  Leo  Nicholson;  and  the 
defendant-respondent,  David  E.  Brown;  and  on  motion 
of  Bamum,  Spicer  &  Wells,  attorneys  for  the  defendant- 
respondent,  Syracuse  Heater  Company,  it  is 

Ordered  and  adjudged  that  such  judgment  so  appealed 
from,  be,  and  the  same  is,  hereby  in  aU  things  aflBrmed 
with  costs  to  the  plaintiff-respondent  in  the  smn  of  one 
hundred  dollars  and  seventy-two  cents  ($100.72),  to  the 
defendant-respondent,  Thomas  J.  O'Brien,  in  the  sum 
of  ninety-one  dollars  and  forty-seven  cents  ($91.47);  to 
the  defendants-respondents,  John  Strathdee  and  Joseph 
Leo  Nicholson,  in  the  smn  of  eighty-seven  dollars  and 
twelve  cents  ($87.12);  to  the  defendant-respondent,  Syra- 
cuse Heater  Company,  in  the  sum  of  eighty-seven  dollars 
and  sixty-two  cents  ($87.62) ;  to  the  defendant-respondent, 
David  E.  Brown,  in  the  sum  of  eighty-two  doUars  and 
9 
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twelve  cents  ($82.12);  and  that  execution  may  be  issued 
to  each  of  the  above-named  parties  therefor. 

James  C.  Butler, 

ClerL 
Entered  in  Onondaga  county  clerk's  ofBce,  July  13, 
1909. 


William  Obomfton,  Appellant,  v.  William  H.  Seaich, 

Respondent 

(142  App.  Div.  431;  First  Department,  January  20, 1911) 

Motion  for  judgment  on  a  counterclaim  for  failure  to  reply  > 

1.  When  a  counterclaim  is  less  than  the  amount  demanded  in 
the  complaint  a  motion  for  judgment  on  the  counterclaim 
under  §  615  of  the  Code  of  Civil  Procedure,  for  failure  to  reply 
or  demur  to  such  counterclaim,  cannot  be  granted,  for  upon 
such  a  motion  the  complaint  will  be  deemed  to  state  a  cause 
of  action  and  a  judgment  can  be  entered  only  after  a  trial 
to  determine  the  rights  of  the  parties. 

Appeal  by  the  plaintiff,  William  Crompton,  from  an 
order  of  the  Supreme  Coiut,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  7th  day  of  December,  1910,  granting 
the  defendant's  motion  for  judgment  upon  two  counter- 
claims to  which  no  reply  or  demurrer  was  served. 

Reversed. 

Joseph  Fettretch  of  counsel  (Fettretch,  Silkman  &  Seybdy 
attorneys),  for  the  appellant. 

Graham  Sumner  of  counsel  {Simpson^  Tluicher  &  Bart- 
lett,  attorneys),  for  the  respondent. 

^  For  discussion  of  this  subject  aee  Bbadbxtbt's  Rulbs  of  FtBAi>« 
XNG,  page  1741. 
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The  complaint  demands  judgment  for  thirty  thousand 
(130,000)  dollars,  with  interest  from  the  2d  day  of  June, 
1908,  alleged  to  be  the  reasonable  value  of  services  rendered 
to  the  defendant,  at  his  request,  in  negotiations  for  the  dis- 
position of  his  business,  plant  and  good  wiU. 

The  answer  sets  up  two  counterclaims  upon  contract 
but  in  no  way  connected  with  the  subject-matter  of  the 
plaintiff's  claim;  first,  upon  a  promissory  note  for  two 
thousand  five  himdred  forty-four  dollars  and  six  cents, 
($2,544.06)  with  interest  from  May  14, 1907;  and  second, 
for  money  loaned  to  the  amoimt  of  two  thousand  three 
hundred  twenty-four  dollars  and  forty  cents  ($2,324.40), 
making  a  total  of  four  thousand  eight  hundred  sixty-eight 
dollars  and  forty-six  cents  ($4,868.46).  No  reply  or  de- 
murrer was  interposed  to  these  coimterclaims  and  the  de- 
fendant moved  for  judgment  upon  the  counterclaims  im- 
der  §  515  of  the  Code  of  Civil  Procedure.  Said  motion 
was  granted,  and  from  the  order  directing  judgment  this 
appeal  is  taken. 

Section  615  of  the  Code  of  Civil  Procedure  provides  as 
follows : 

''If  the  plaintiff  fails  to  reply  or  demur  to  the  counter- 
claim, the  defendant  may  apply,  upon  notice,  for  judgment 
thereupon.  .  .  ."  By  not  repljdng  to  the  counterclaims 
the  plaintiff  has  admitted  the  causes  of  action  therein  set 
up.  He  says  that  in  truth  and  in  fact  the  only  defense  that 
he  has  to  the  counterclaim  for  four  thousand  eight  him- 
dred sixty-eight  dollars  and  forty-six  cents  ($4,868.46) 
therein  alleged  is  his  claim  for  thirty  thousand  ($30,000) 
dollars  alleged  in  the  complaint  and  that  it  would  be 
an  idle  ceremony  to  reassert  the  said  claim  in  a  reply  to 
the  defendant's  coimterclaims  and  that  there  is  no  war- 
rant for  such  practice. 

Section  514  provides  that  the  reply  must  contain  a 
general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff  or  of  any 
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knowledge  or  information  thereof  sufficient  to  form  a 
belief;  and  it  may  set  forth  in  ordinary  and  concise  lan- 
guage, without  repetition,  new  matter  not  inconsistent 
with  the  complaint  constituting  a  defense  to  the  counter- 
claim. But  the  plaintiff  at  bar  cannot  interpose  a  general 
or  specific  denial  of  any  of  the  material  allegations  of 
either  coimterclaim  and  he  has  no  new  matter  to  set  up 
constituting  a  defense  to  the  counterclaim  and  not  incon- 
sistent with  the  complaint  without  repetition. 

Assimiing,  as  we  must  upon  this  appeal,  that  the  com- 
plaint sets  up  a  good  cause  of  action,  if  §  515  absolutely 
requires  the  granting  of  a  judgment  upon  the  coimter- 
claims  immediately  upon  the  expiration  of  the  time  Umited 
for  the  service  of  a  reply,  where  no  reply  has  been  inter- 
posed, we  have  the  anomaly  of  a  final  judgment  in  an 
action,  with  the  right  to  issue  execution  thereupon,  with 
the  main  issue  still  undetermined,  requiring  a  trial  for  the 
proper  disposition  thereof  and  the  entry  of  a  second  judg- 
ment, perhaps  years  afterwards,  in  the  same  action. 

We  do  not  believe  that  such  was  the  purpose  or  intent 
of  the  provision  cited.  The  interposition  of  coimterclaims 
based  upon  contract  was  intended  to  permit  the  settle- 
ment at  one  time  and  in  the  same  action  of  controversies 
of  the  same  class  pending  between  the  parties,  to  the  end 
that  upon  such  settlement  judgment  should  be  entered 
for  the  balance  ultimately  found  due  in  the  adjustment  of 
the  several  claims. 

The  practice  followed  in  the  case  at  bar  might  lead  to 
injustice  and  cause  the  statutory  provision,  intended  to 
secure  an  equitable  adjustment  of  several  independent 
controversies,  to  produce  a  highly  inequitable  result. 
In  construing  §  154  of  the  Code  of  Procedure  as  amended 
by  Chap.  392  of  the  Laws  of  1863,  the  source  of  §  515  of 
the  Code  of  Civil  Procedure,  Lott,  J.,  in  1865,  said  in 
Kelsy  V.  Tremaine,  29  How.  Pr.  439:  ''A  defendant  to  avail 
himself  of  the  benefit  of  that  provision,  must  make  out  a 
case  entitling  him  to  a  judgment  for  some  amount.    If  he 
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admits  the  plaintiff's  claim,  or  puts  it  in  issue  by  his 
answer,  he  must,  for  the  purposes  of  the  motion  under 
that  section,  be  considered  as  conceding  the  plaintiff's 
right  of  recovery  to  the  amount  of  his  claim.  A  coimter- 
claim  when  admitted  will  not  entitle  the  defendant  to  a 
judgment  for  the  full  amoimt  thereof,  imless  the  plaintiff 
fails  to  establish  his  cause  of  action,  and  he  can  only  re- 
cover the  excess  over  the  plaintiff's  recovery,  where  the 
plaintiff  succeeds  as  to  any  part  of  his  claim.  The  plaintiff 
by  omitting  to  reply  to  a  counterclaim,  only  admits  that 
every  material  allegation  constituting  it  'shall,  for  the 
purposes  of  the  action,  be  taken  as  true.^  The  effect  of 
that  admission  is  that  the  amount  so  counterclaimed  may 
be  deducted  from  the  plaintiff's  claim,  but  it  by  no  means 
concedes  that  the  defendant  shall  be  entitled  to  the  re- 
covery of  the  entire  sum,  irrespective  of  the  demand  made 
by  the  complaint." 

It  is  claimed  that  Hunter  v.  Fiss,  92  App.  Div.  164,  is  a 
controlling  authority  in  favor  of  the  order  appealed  from. 
In  that  case  the  action  was  upon  a  promissory  note.  By 
way  of  counterclaim  the  defendant  set  up  an  indebtedness 
to  an  amoimt  sufiBicient  to  extinguish  the  claim  arising  on 
the  cause  of  action  set  out  in  the  complaint.  The  counter- 
claims were  not  replied  to.  A  motion  was  made  at  Special 
Term  ''for  judgment  dismissing  the  plaintiff's  complaint 
with  costs  upon  the  counterclaims  contained  in  the  de- 
fendant's answer  herein,  or  for  such  other  and  fiuiiher 
relief  as  to  the  court  may  seem  proper."  The  Special 
Term  denied  the  motion  on  the  ground  that  the  defendant 
was  not  entitled  to  an  absolute  dismissal  of  the  complaint. 
This  court  said : "  He  was  right  in  so  holding,  but  the  notice 
of  motion  served  by  the  defendant  was  sufficient  to  entitle 
him  to  a  proper  judgment  on  the  pleadings.  •  .  .  Under 
the  terms  of  this  notice  of  motion  the  defendant  should 
have  been  allowed  to  go  on  and  take  that  proper  judgment. 
He  was  not  entitled  to  an  absolute  dismissal  of  the  com- 
plaint because  that  would  have  resulted  in  a  judgment  on 
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the  merits,  destroying  the  defendant's  liability  on  the 
promissory  note  and  yet  leaving  all  the  comiterclaims 
open  to  enforcement  against  the  plaintiff's  assignor.  We 
think,  therefore,  the  order  should  be  reversed,  .  .  .  and, 
inasmuch  as  a  proper  judgment  must  be  framed,  the 
motion  should  be  remitted  to  the  Special  Term  for  fur- 
ther consideration." 

In  that  case  it  will  be  seen  that  the  counterclaims, 
which  were  admitted,  completely  wiped  out  the  plaintiff's 
claim,  and,  therefore,  no  matter  what  the  plaintiff  might 
have  proved  he  could  not  have  obtained  a  judgment, 
but  the  court  held  a  dismissal  of  the  complaint  was  not 
authorized,  but  only  the  entry  of  a  proper  judgment, 
and  such  a  judgment,  as  is  clearly  indicated,  as  would 
finally  dispose  of  the  whole  controversy.  This  could  only 
mean  an  establishment  of  the  plaintiff's  right  to  have 
applied  against  the  defendant's  counterclaim,  which  he 
admitted,  the  amount  claimed  upon  the  note  upon  which 
he  sued,  and  the  entry  of  one  final  judgment  for  the  bal- 
ance. In  the  case  at  bar,  however,  the  plaintiff's  claim 
is  many  times  larger  than  the  defendant's  admitted 
coimterclaim,  but  the  amount  due  thereon  can  only  be 
determined  upon  a  trial,  and,  therefore,  no  proper  judg- 
ment can  be  entered  until  the  determination  of  that  con- 
troversy. 

The  motion  for  judgment,  therefore,  is  premature,  and 
as  the  notice  was  confined  to  a  demand  for  the  entry  of 
judgment,  the  order  appealed  from  must  be  reversed, 
leaving  to  the  final  judgment  in  the  action  the  awarding 
of  the  appropriate  relief  upon  the  concededly  admitted 
counterclaims. 

The  order  appealed  from,  therefore,  should  be  reversed, 
with  ten  dollars  costs  and  disbursements  to  the  appellant, 
and  the  motion  denied,  with  ten  dollars  costs. 

Inqbaham,  p.  J«,  liAuamiiN,  Scott  and  Millbb,  JJ., 

concurred. 
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Order  reversed  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 


John  H.  Vought  and  William  G.  Ver  Planck,  as  Sub- 
stituted Trustees  of  the  Trust  Created  for  Aj^nie  M. 
Vought  under  the  Will  of  Hosea  Webster,  Deceased, 
Appellants,  v.  Abraham  A,  Levin  and  Sarah  Levin, 
Respondents.  ^ 

(142  App.  Div.  623;  First  Department,  February,  1911) 

Complaint;  demurrer;  foreclosure  of  mortgage;  second  suit  against 
subordinate  lienors  not  served  as  defendants  in  first  suit 

i.  Where  in  an  action  to  foreclose  a  mortgage  certain  subordi- 
nate lienors  have  not  been  made  parties  to  the  action  by  the 
service  of  the  summons  on  them,  a  subsequent  action  can  be 
maintained  against  such  lienors  to  foreclose  the  mortgage  as 
to  them;  and  it  is  not  necessary  to  state  in  the  complaint  in 
the  subsequent  action  that  such  lienors  were  not  served  with 
the  summons  in  the  original  action,  but  it  is  suflScient  to  allege 
that  they  assert  some  lien  upon  or  interest  in  the  premises 
under  a  claim  that  they  were  not  served  in  the  prior  action.^ 

Appeal  by  the  plaintiffs,  John  H.  Vought  and  another, 
as  substituted  trustees,  etc.,  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  oflBice  of  the  clerk  of  the  coimty  of  New 
York  on  the  27th  day  of  October,  1910,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  sustaining  the  defendants'  demurrer  to  the  com- 
plaint. 

Philip  S.  Dean,  for  the  appellants. 
Charles  G.  F.  Wahle,  for  the  respondents. 

1  For  complaint  from  this  case  see  post,  page  138. 

*  The  defendants  in  this  action  were  named  as  parties  defendants  in 
the  former  action  but  claimed  that  they  had  not  been  served  with  the 
summons  in  the  former  action. 
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McLaughlin,  J. : 

In  the  ysax  1900  an  action  was  commenced  to  foreclose 
a  mortgage  upon  real  estate  in  the  city  of  New  York,  in 
which  the  present  defendants,  with  others,  were  named  as 
parties  defendants.  The  action  resulted  in  a  judgment 
and  sale,  the  plaintiffs  being  the  purchasers.  After  the 
purchasers  had  gone  into  possession  the  defendants  in 
this  action  claimed  that  in  the  foreclosure  action  a  copy 
of  the  summons  had  not  been  served  upon  them  and  that 
their  interest  as  subsequent  lienors  had  not  been  extin- 
guished. Thereupon  this  action  was  brought  to  foreclose 
the  mortgage  against  them  and  thereby  extinguish  what- 
ever lien  or  claim  they  had.  The  complaint  charges  that 
whatever  interest  they  have  is  inferior  or  subordinate  to 
the  interest  or  rights  of  the  plaintiffs.  Defendants  de- 
murred to  the  complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  and  the  appeal  is  from  the  inter- 
locutory judgment. 

The  alleged  defect  in  the  complaint  is  that  it  does  not 
contain  an  allegation  to  the  effect  that  the  defendants 
were  not,  in  fact,  served  with  a  copy  of  the  summons  in 
the  prior  action  and  that  in  order  to  maintain  a  second 
foreclosure  such  fact  must  be  clearly  and  fully  set  out. 
What  the  complaint  does  allege  with  reference  to  this 
subject  is  that  the  defendants  claim  they  were  not  served 
with  a  copy  of  the  sunmions  and  that  the  effect  of  such 
failure  is  to  leave  their  alleged  lien  and  interest  in  the 
premises  outstanding  and  imaffected  by  the  judgment  of 
foreclosure.  Then  follows  an  allegation  to  the  effect  that 
they,  ''now  claim  to  have  some  interest  or  lien  upon  the 
said  premises."  The  rule  seems  to  be  well  settled  that 
where  a  foreclosure  action  has  been  prosecuted  to  judg- 
ment and  a  sale  had  thereunder,  and  there  is  some  defect 
in  the  foreclosure  proceedings  by  reason  of  which  existing 
liens  or  claims  subordinate  to  the  mortgage  foreclosed 
were  not  cut  off,  then  the  purchaser  at  the  sale  will  be 
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treated  as  a  mortgagee  in  possession,  and  he  may  again 
foreclose  the  mortgage  as  to  such  liens  and  claims.  (Af (m2- 
ton  V.  Cornish,  138  N.  Y.  133;  Denton  v.  Ontario  County 
Nat.  Bank,  150  id.  126.) 

The  defendants,  according  to  the  allegations  of  the  com- 
plaint, have  or  claim  to  have  an  interest  in  the  real  estate 
adverse  to  the  plaintiffs  which  interest  is  subject  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed.  It  seems  to 
me,  therefore,  that  the  complaint  states  a  cause  of  action 
under  §  447  of  the  Code  of  Civil  Procedure.  That  section 
provides,  among  other  things,  that:  '*  Any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff.  ..."  These  defendants 
claim  that  they  have  an  interest  in  the  premises  covered 
by  the  mortgage  and  that  that  interest  was  not  extin- 
guished by  the  foreclosure.  For  the  purpose  of  extinguish- 
ing that  claim  it  seems  to  me  the  plaintiffs  have  a  right 
to  maintain  this  action.  Hilton  Bridge  Co.  v.  Gouvemeur 
R.  R.  Co.,  90  Hun,  584;  Tovmsend  v.  Bogert,  126  N.  Y.  370. 
In  the  Tovmsend  case  certain  defendants  who  were  made 
parties  under  an  allegation  that  they:  '^ claim  some  right, 
title  or  interest  in  said  premises,  the  exact  natiu'e  of  which 
is  unknown  to  plaintiff  and  which  is  a  cloud  upon  the  title 
to  said  premises,"  demiured  to  the  complaint.  The  court, 
in  aflSrming  the  judgment  of  the  Special  Term  overruling 
the  demurrer,  among  other  things,  said:  ''It  sometimes 
happens  that  a  plaintiff  knows  the  fact  that  a  third  person 
claims  an  interest  in  the  subject-matter  of  the  action, 
but  does  not  know  the  nature,  extent  or  merits  of  the  claim 
which  cannot,  nevertheless,  be  entirely  ignored  without 
peril  to  the  completeness  of  the  remedy  sought.  In  such 
an  emergency  the  facts  may  be  stated,  the  claimant  be 
called  in  as  a  party,  and  required  to  disclose  his  alleged 
interest." 

If  the  allegations  of  the  complaint  be  true — and  for 
the  purpose  of  the  demurrer  they  must  be  so  assumed — the 
claim  of  the  defendants  amounts  to  a  cloud  upon  the 
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plaintiff's  title,  and  in  order  to  remove  such  cloud  plain- 
tiffs have  a  right  to  maintain  this  action  for  the  purpose  of 
accomplishing  what  the  defendants  assert  was  not  accom- 
plished in  the  other  action. 

The  judgment  appealed  from,  therefore,  must  be  re- 
versed, with  costs,  and  the  demurrer  overruled,  with  costs, 
with  leave  to  the  defendants  to  withdraw  their  demurrer 
and  answer  upon  pa3rment  of  the  costs  in  this  court  and 
in  the  court  below. 

iNaRAHAM,  P.  J.,  Clarke,  Miller  and  Dowung,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled, 
with  costs,  with  leave  to  def ei^dants  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs. 


Form  No.  26 

Complaint;  Foreclosure  of  Mortgage  Against  Subordinate  Lienors 
not  Served  with  Summoos  in  Prior  Foreclosure  Suit  ^ 

Supreme  Court,  County  of  New  York. 

John  H.  Vought  and  William  G. 
Ver  Planck,  as  substituted  trus- 
tees of  the  trust  created  for 
Annie  M.  Vought  under  the 
will  of  Hosea  Webster,  deceased. 

Plaintiffs, 
against 
Abraham    A.    Levin    and    Sarah 
Levin, 

Defendants. 


Complaint 


The  plaintiffs  above-named,  by  Philip  S.  Dean,  their  at- 


1  From  Vought  v.  Levin,  142  App.  Div.  623;  127  Supp.  479.   See  ante, 
page  135. 
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tomey,  complain  of  the  defendants  and  respectfully  state 
to  the  court  on  information  and  belief: 

I.  That  heretofore,  Jacob  Katz  and  Max  Wimpie,  for 
the  purpose  of  securing  the  payment  to  Edward  E.  Black, 
of  the  sum  of  thirty-six  thousand  ($36,000)  dollars  with 
interest  thereon,  on  or  about  the  19th  day  of  May,  1905, 
executed  and  delivered  to  said  Edward  E.  Black,  a  bond 
bearing  date  on  that  day,  sealed  with  their  seals,  whereby 
they  bound  themselves,  their  heirs,  executors  and  ad- 
ministrators in  the  penalty  of  seventy-two  thousand 
($72,000)  dollars,  upon  the  condition  that  the  same  should 
be  void  if  the  said  Jacob  Katz  and  Max  Wimpie,  their 
heirs,  executors  or  administrators  should  pay  or  cause  to 
be  paid  to  the  said  Edward  E.  Black,  his  heirs,  executors, 
administrators  or  assigns,  the  sum  of  money  first  above 
mentioned  on  the  19th  day  of  May,  1910,  and  the  interest 
thereon,  at  the  rate  of  five  per  cent  per  anniun,  to  be  paid 
semi-annually  on  the  19th  days  of  November  and  May  in 
every  year  until  the  said  principal  sum  should  be  wholly 
paid. 

II.  That  in  and  by  said  bond  it  was  expressly  agreed 
that  should  any  default  be  made  in  the  payment  of  any 
installment  of  the  said  interest,  or  of  any  part  thereof, 
on  any  day  whereon  the  same  was  made  payable  as  in 
said  bond  expressed,  and  should  the  said  interest  remain 
impaid  and  in  arrears  for  the  period  of  thirty  (30)  days, 
then  and  from  thenceforth,  that  is  to  say,  after  the  lapse 
or  expiration  of  the  said  thirty  (30)  days,  the  aforesaid 
principal  sum  of  thirty-six  thousand  ($36,000)  dollars 
with  all  arrearages  of  interest  thereon,  should,  at  the 
option  of  the  said  Edward  E.  Black,  his  heirs,  executors, 
administrators  or  assigns,  become  and  be  due  and  pay- 
able immediately  thereafter,  although  the  period  in  said 
bond  limited  for  the  payment  thereof  may  not  then  have 
expired,  anything  in  said  bond  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

III.  That  as  collateral  security  for  the  payment  of 
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the  said  indebtedness,  the  said  Jacob  Katz  and  his  wife 
and  the  said  Max  Wimpie  and  his  wife,  on  the  same  day 
duly  executed,  acknowledged  and  delivered  to  the  said 
Edward  E.  Black,  a  mortgage  under  their  seals  whereby 
they  granted  and  released  unto  the  said  Edward  E.  Black 
and  to  his  heirs  and  assigns  forever,  the  following  described 
premises,  with  the  appurtenances,  that  is  to  say : 

All  that  certain  plot,  piece  or  parcel  of  land  in  the 
borough  of  Manhattan,  city  of  New  York,  with  the  build- 
ings and  improvements  thereon  erected,  bounded  and 
described  as  follows:  [Description  of  properly.] 

Said  premises  being  now  known  by  the  street  numbers 
113  and  115  Perry  street ;  and  being  one  of  the  parcels  which 
was  conveyed  to  Jacob  Katz  and  Max  Wimpie  by  Jacob 
Kottek  and  wife,  by  deed  dated  May  26, 1904,  and  recorded 
April  19,  1905,  in  the  office  of  the  register  of  the  county 
of  New  York,  in  Liber  137,  §  2  of  Conveyances,  at  p.  239. 

Said  mortgage  contained  a  proviso  in  substance  the 
same  as  the  condition  of  the  said  bond,  and  with  power 
and  authority  in  case  of  default  in  the  payment  of  said 
smn  of  money  to  sell  the  premises  therein  described  accord- 
ing to  law. 

IV.  That  in  and  by  the  said  mortgage  the  said  mort- 
gagors covenanted  and  agreed  with  the  said  mortgagee 
that  the  whole  of  said  principal  smn  secured  by  said  bond 
and  mortgage  should  become  due  at  the  option  of  the  said 
mortgagee,  after  default  in  the  payment  of  any  install- 
ment of  interest  for  thirty  (30)  days,  and  in  and  by  said 
mortgage  the  said  mortgagors  further  covenanted  with 
the  mortgagee  as  follows: 

'^That  if  default  shall  be  made  in  the  pa}rment  of  the 
principal  sum  mentioned  in  the  condition  of  the  said  bond, 
or  of  the  interest  which  shall  accrue  thereon,  or  of  any  part 
of  either,  at  the  respective  times  therein  specified  for  the 
payment  thereof,  the  said  mortgagee  shall  have  the  right 
forthwith,  after  any  such  default,  to  enter  upon  and  take 
possession  of  the  said  mortgaged  premises,  and  to  let  the 
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said  premises,  and  receive  the  rents,  issues  and  profits 
thereof,  and  to  apply  the  same,  after  payment  of  all 
necessary  charges  and  expenses,  on  account  of  the  amount 
hereby  secured  and  said  rents  and  profits  are,  in  the  event 
of  any  such  default,  hereby  assigned  to  the  mortgagee." 

V.  That  the  said  mortgage  was  duly  recorded  in  the 
office  of  the  register  of  the  county  of  New  York  on  the 
19th  day  of  May,  1905,  in  block  series  (mortgages)  §  3, 
liber  190,  p.  184,  and  indexed  under  block  number  633 
on  the  land  map  of  the  city  of  New  York. 

VI.  That  prior  to  the  said  19th  day  of  May,  1905,  the 
plaintiffs  were,  and  still  are,  the  duly  appointed  and 
qualified  substituted  trustees  of  the  trust  created  for  one 
Annie  M.  Vought,  under  the  last  will  and  testament  of 
one  Hosea  Webster,  deceased,  and  that  on  or  about  the 
said  19th  day  of  May,  1905,  the  said  Edward  E.  Black,  by 
instrument  of  assignment  duly  executed,  duly  assigned, 
transferred  and  set  over  unto  the  plaintiffs,  John  H. 
Vought  and  William  G.  Ver  Planck,  as  substituted  trustees 
of  the  trust  created  for  Annie  M.  Vought  under  the  will 
of  Hosea  Webster,  deceased,  the  said  bond  and  mortgage, 
and  the  money  due  and  to  grow  due  thereon  with  the 
interest,  which  instrument  of  assignment  was  duly  re- 
corded in  the  office  of  the  register  of  the  county  of  New 
York  on  December  20th,  1909,  in  Liber  278  of  Mwtgages, 
§  2,  at  p.  471,  and  indexed  imder  block  number  633  on 
the  land  map  of  the  city  of  New  York,  and  the  plaintiffs 
as  such  trustees  became  and  still  are  the  owners  and 
holders  of  said  bond  and  mortgage. 

VII.  That  thereafter,  default  having  been  made  in  the 
payment  of  the  sum  of  nine  hundred  ($900)  dollars  in- 
terest upon  the  principal  sum  secured  to  be  paid  by  said 
bond  and  mortgage,  which  interest  became  due  and  pay- 
able on  the  19th  day  of  May,  1909,  and  said  default  having 
continued  for  more  than  thirty  days,  and  these  plaintiffs 
having  elected  that  the  principal  sum  secured  by  said 
bond  and  mortgage  with  all  arrearages  of  interest  thereon 
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should  become  and  be  immediately  due  and  payable, 
and  there  being  at  that  time  justly  due  to  these  plaintiffs 
upon  the  said  bond  and  mortgage  the  sum  of  thirty-six 
thousand  ($36,000)  dollars  and  interest  thereon  at  five 
per  cent  per  annimi  from  the  19th  day  of  November, 
1908,  an  action  was  begun  to  foreclose  said  mortgage  on 
the  12th  day  of  July,  1909,  in  the  Supreme  Court,  county 
of  New  York,  by  these  plaintiffs  as  plaintiffs  against 
Jacob  Katz,  Max  Wimple,  Gustav  T,  Lawrence,  Abraham 
A.  Levin,  Louis  Meyer  Realty  Company  and  Sarah  Levin, 
Solomon  Philips,  The  Jefferson  Bank,  Abraham  H.  Levy 
and  Alexander  Baum  as  defendants.  The  said  Louis 
Meyer  Realty  Company  was  the  owner  of  the  equity  of 
said  premises  and  the  other  defendants  had  or  claimed 
liens  on  or  other  interest  in  said  premises,  all  of  which 
liens  or  interests  were  inferior  to  said  mortgage. 

VIII.  Such  proceedings  were  thereupon  had  in  said 
last  mentioned  action  that  a  judgment  of  foreclosure  and 
sale  was  duly  made  and  entered  therein,  in  the  office  of 
the  clerk  of  New  York  coxmty  on  November  10,  1909, 
and  the  premises  described  in  the  complaint  herein  were 
duly  sold  thereunder  by  Charles  L.  Hoffman,  Esq.,  the 
referee  by  said  judgment  appointed  for  that  purpose  on 
or  about  December  6,  1909,  to  these  plaintiffs,  they  being 
the  highest  bidders  upon  said  sale,  for  the  siun  of  thirty- 
five  thousand  five  hundred  ($35,500)  dollars,  that  being 
the  highest  sum  bid.  That  thereupon  these  plaintiffs 
duly  completed  such  sale  by  the  payment  to  the  said  ref- 
eree of  the  said  sum  of  thirty-five  thousand  five  himdred 
($35,500)  dollars,  who  thereupon  executed  to  them  a  deed 
of  the  said  premises,  which  was  thereafter  and  on  the 
20th  day  of  December,  1909,  duly  recorded  in  the  office  of 
the  register  of  the  county  of  New  York  in  §  2,  Liber  196  of 
Conveyances,  at  p.  82,  and  indexed  under  block  number 
633  on  the  land  map  of  the  city  of  New  York.  That  said 
referee  thereupon  duly  paid,  pursuant  to  said  judgment, 
the  sum  of  one   thousand  seven  hundred  ninety-three 
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dollars  and  thirty-four  cents  ($1,793.34)  for  taxes;  one 
hundred  tlurty-nine  dollars  and  fifteen  cents  ($139.15) 
for  water  rents,  three  hundred  forty-two  dollars  and 
sixty-nme  cents  ($342.69)  for  costs  and  fifty  ($50.00)  dol- 
lars for  referee's  fees  and  one  hundred  seventy-five  ($175) 
dollars  for  advertising  in  connection  with  said  action,  and 
paid  over  the  balance  of  said  sum  so  paid  to  him,  after 
such  payments,  to  the  plaintiffs  herein. 

IX.  That  at  the  time  of  the  beginning  of  said  fore- 
closure action,  the  defendant,  Abraham  A.  Levin,  was 
or  claimed  to  be  the  owner  and  holder  of  record  of  a  mort- 
gage to  secure  the  sum  of  four  thousand  ($4,000)  dollars 
which  was  or  was  claimed  to  be  a  lien  upon  the  premises 
described  herein,  which  mortgage  was  subsequent  in 
lien,  however,  to  the  mortgage  held  by  these  plaintiffs, 
described  herein,  and  the  defendant,  Sarah  Levin,  herein 
was  the  grantee  named  in  a  certain  deed  covering  the  prem- 
ises  described  herein,  made  by  the  Louis  Meyer  Realty 
Company,  dated  June  17,  1908,  and  recorded  June  18, 
1908,  in  the  ofl5ce  of  the  register  of  the  county  and  city  of 
New  York  in  Liber  181  of  Conveyances,  §  2,  p.  215,  which 
deed  contained  a  recital  that  it  was  given  to  secure  seven 
hundred  ($700)  dollars  and  that  it  was  subject  to  three 
mortgages  aggregating  the  sum  of  forty-two  thousand 
five  himdred  ($42,500)  dollars.  That  the  said  Sarah  Levin 
was  also  a  party  to  an  agreement  with  the  said  Louis 
Meyer  Realty  Company,  which  agreement  was  dated 
June  17,  1908,  recorded  Jime  18,  1908,  in  the  office  of  the 
register  of  the  county  of  New  York  in  Liber  257  of  Mort- 
gages, §  2,  p.  389,  which  agreement  provided  that  the 
said  Louis  Meyer  Realty  Company  was  indebted  to  the 
said  Sarah  Levin  in  the  sum  of  seven  hundred  ($700) 
dollars,  with  interest  thereon  from  June  17, 1908,  and  that 
upon  the  repayment  by  the  said  Louis  Meyer  Realty 
Company  of  said  sum  of  seven  hundred  ($700)  dollars 
and  interest  the  said  Sarah  Levin  agreed  to  execute  a 
full  covenant  and  warranty  deed  of  the  premises  described 
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in  the  complaint  herein  and  deliver  the  same  to  the  said 
Louis  Meyer  Realty  Company,  subject  only  to  the  said 
three  mortgages  aggregating  the  smn  of  forty-two  thou- 
sand five  hundred  ($42,500)  dollars  and  the  said  agree- 
ment further  provided  that  the  said  deed  delivered  June 
17,  1908,  wherein  the  said  Louis  Meyer  I^ealty  Company 
was  grantor  and  the  said  Sarah  Levin  was  the  grantee, 
and  covering  the  premises  described  in  the  complaint 
herein,  was  given  solely  as  collateral  security  for  the  said 
sum  of  seven  himdred  ($700)  dollars  and  the  interest 
thereon.  That  by  reason  of  the  said  deed  and  agreement 
above  described,  the  said  deed  to  the  said  Sarah  Levin 
operated  as  and  was  solely  a  mortgage  upon  the  premises 
described  herein,  to  secure  the  sums  advanced  by  the 
said  Sarah  Levin  to  the  Louis  Meyer  Realty  Company, 
as  shown  by  said  agreement,  and  the  said  mortgage  so 
held  by  the  said  Sarah  Levin  was,  and  has  been  at  all 
times,  subject  and  subordinate  in  lien  to  the  lien  of  the 
said  mortgage  held  by  these  plaintiffs. 

X.  These  plaintiffs  purchased  said  premises  at  said 
foreclosure  sale  in  good  faith,  believing  that  the  foreclosure 
proceedings  were  regular  and  sufficient  to  bar  and  fore- 
close each  and  every  of  the  said  defendants  named  in  the 
summons  and  complaint  therein,  including  the  said  Abra- 
ham A.  Levin  and  the  said  Sarah  Levin,  and  that  the 
service  of  the  summons  and  complaint  therein  had  been 
duly  made  upon  the  said  Abraham  A.  Levin  and  the  said 
Sarah  Levin;  and,  in  the  belief  that  their  title  to  the  whole 
of  said  premises  was  free  and  discharged  from  any  lien, 
interest  or  claim  of  the  said  defendants,  the  plaintiffs 
herein  entered  upon  and  took  possession  of  said  premises 
and  thereupon,  without  any  knowledge  or  notice  of  any 
claim  by  or  on  behalf  of  the  said  Abraham  A.  Levin  or  of 
the  said  Sarah  Levin  against  the  said  premises,  they 
made  certain  permanent  repairs  and  improvements  in 
and  about  said  premises  and  expended  certain  siuns  of 
money  for  taxes  and  other  charges  against  the  same. 
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XI.  That  the  said  mortgagors  have  failed  to  comply 
with  the  conditions  of  the  bond  and  mortgage  set  forth 
in  paragraphs  I  and  II  respectively  of  this  complaint  by 
omitting  to  pay  the  principal  smn  thereof  which  became 
due  and  payable  as  hereinbefore  alleged^  and  that  no  part 
of  the  principal  smn  secm'ed  by  said  bond  and  mortgage 
has  been  paid,  but  that  upon  an  accounting  of  the  rents 
of  the  said  premises  received  by  said  plaintiffs,  it  may  be 
found  that  a  small  sum  should  be  credited  towards  the 
interest  due  on  the  said  bond  and  mortgage,  and  there 
is  now  justly  due  on  the  said  bond  and  mortgage  to  these 
plaintiffs,  as  they  are  informed  and  believe,  the  sum  of 
thirty-six  thousand  ($36,000)  dollars  and  interest  thereon 
at  five  per  cent  per  annum  from  the  19th  day  of  Novem- 
ber, 1908,  together  with  all  sums  paid  by  said  plaintiffs, 
or  the  said  Charles  L.  Hoffman,  Esq.,  as  referee  as  afore- 
said, for  or  on  account  of  repairs,  taxes,  water  rents,  and 
other  charges  against  said  premises,  less  such  sum  not  ex- 
ceeding one  thousand  five  hundred  thirty-four  dollars  and 
ten  cents  ($1,534.10)  as  an  accounting  of  the  rents  received 
by  these  plaintiffs  from  the  said  premises  would  show 
should  be  applied  in  payment  of  the  said  interest  due  as 
aforesaid. 

XII.  Upon  information  and  belief,  the  said  Abraham 
A.  Levin  and  the  said  Sarah  Levin,  the  defendants  in  this 
action  and  the  defendants  in  the  action  above  referred 
to  for  the  foreclosure  of  the  said  mortgage,  now  claim  that 
they  were  not  served  with  the  summons  or  any  other 
papers  in  the  said  action  to  foreclose  the  said  mortgage, 
and  that  the  effect  of  said  failure  so  to  serve  them  as 
aforesaid  was  to  leave  their  alleged  lien  and  interest  in 
the  said  premises  outstanding  in  them  and  unaffected 
by  the  said  judgment,  and  they  now  claim  to  have  some 
interest  or  lien  upon  the  said  premises,  but  the  plaintiffs 
further  allege,  upon  information  and  belief,  that  such  lien 
or  interest,  if  any  exists,  arose  subsequently  to  and  is 
subject  and  subordinate  to  the  lien  of  the  plaintiffs'  mort- 

10 


146  VouGHT  V.  Levin 

Complaint 


gage  hereinbefore  referred  to,  and  subject  and  subordinate 
to  all  payments  made  by  plaintiffs  herein  on  account  of 
improvements,  repairs  and  other  charges  against  the  said 
premises. 

XIII.  That  no  other  proceeding  has  been  had  at  law 
or  otherwise  for  the  recovery  of  the  principal  sum  due  upon 
said  bond  and  mortgage  except  as  hereinbefore  stated. 

Wherefore,  these  plaintiffs  demand  judgment: 

1.  That  the  amount  due  the  plaintiffs  for  principal  and 
interest  upon  said  bond  and  mortgage,  together  with  all 
other  amounts  for  repairs  made  and  charges  paid  by  the 
said  plaintiffs  for  or  on  accoimt  of  said  premises  be  ascer- 
taincKl,  computed  and  fixed  by  this  court. 

2.  That  the  defendants  above  named,  and  all  persons 
claiming  under  them,  or  either  of  them  subsequent  to  the 
filing  of  the  notice  of  pendency  of  this  action  in  the  office 
of  the  clerk  of  the  county  of  New  York,  that  being  the 
county  in  which  the  mortgaged  premises  are  situated, 
may  be  barred  and  foreclosed  of  all  right,  claim,  lien  and 
equity  of  redemption  in  the  said  mortgaged  premises; 
that  the  said  premises  may  be  decreed  to  be  sold  according 
to  law;  that  the  moneys  arising  from  the  sale  may  be 
brought  into  court;  that  the  plaintiffs  may  be  paid  the 
amount  so  ascertained,  computed  and  found  to  be  due 
on  the  said  bond  and  mortgage  and  for  such  repairs  and 
other  charges  as  herein  alleged,  with  interest  up  to  the 
time  of  such  payment,  the  expenses  of  the  sale  and  the 
costs  and  expenses  of  this  action,  so  far  as  the  amount  of 
such  moneys  properly  applicable  thereto  will  pay  the  same. 

3.  And  for  such  other  and  further  relief,  or  both,  in  the 
premises  as  to  the  court  may  seem  just  and  proper. 

Pmup  S.  Dean, 
Attorney  for  Plaintiff, 
160  Broadway, 
Borough  of  Manhattan, 
City  of  New  York. 
[Venficaiion.] 
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James  W.  Payne,  Appellant,  v.  New  York,  Susque- 
hanna &  Westebn  Railroad  Company,  Respondent  ^ 

(201  N.  Y.  436;  rev'g  141  App.  Div.  833;  126  Supp.  1011) 

Motion  to  make  definite  and  certain;  separately  stating  and  num- 
bering; facts  showing  liability  under  common  law,  State  Em- 
ployers' Liability  Act  and  Federal  statute 

1.  Where  in  an  action  for  personal  injuries  caused  by  the  negli- 
gence of  the  defendant,  some  facts  are  set  forth  which  would 
create  a  liability  under  the  common  law,  others  under  a  State 
Employers'  Liability  Act  and  still  others  under  a  Federal 
statute,  only  a  single  cause  of  action  is  alleged  and  the  plain- 
tifif  cannot  be  required  to  make  his  complaint  more  definite 
and  certain  by  separating  the  facts  alleged  to  create  liability 
under  the  common  law  from  those  alleged  to  constitute  a 
cause  of  action  in  the  plaintiff's  favor  under  the  statutes  or 
either  of  them;  nor  can  he  be  compelled  to  separately  state 
and  number  separate  causes  of  action  under  the  conmion 
law  and  the  statutes. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second  Judicial  De- 
partment, entered  December  14,  1910,  which  purported 
to  modify,  and  as  modified,  to  affirm,  an  order  of  Special 
Term,  denying  a  motion  to  cause  the  complaint  to  be 
made  more  definite  and  certain. 

Reversed. 

Abram  F.  Seruin  and  Boaslyn  M.  Cox,  for  appellant. 

Thomas  Watts,  Elbert  N.  Oakes  and  John  Bright,  for 
respondent. 

Werner,  J. : 
The  learned  Appellate  Division  of  the  Second  Depart- 

>  For  complaint  from  this  case,  see  post,  page  156. 


148         Payne  v.  N.  Y.,  S.  &  W.  R.  R.  Co. 


Opinion  of  Court 


ment  has  certified  to  us  the  following  questions:  1.  ^'In 
an  action  for  damages  for  personal  injiuies  by  a  servant 
against  a  master,  is  it  proper  for  the  plaintiff  to  plead  in 
his  complaint  as  one  cause  of  action  facts  constituting 
negligence  under  the  common  law;  facts  constituting 
negligence  under  the  Employers'  Liability  Act  of  the 
State  of  New  Jersey;  and  facts  constituting  negligence 
under  the  act  of  Congress  known  as  the  Federal  Employ- 
ers' Liability  Act,  or  any  two  of  said  grounds  of  liabiUty?  " 
2.  '' Should  a  plaintiff  be  compelled  to  separate  the  facts 
constituting  liability  under  the  aforesaid  acts,  and  plead 
them  as  separate  causes  of  action?"  3.  "Under  the  com- 
plaint in  this  case  was  it  proper  to  direct  the  plaintiff, 
in  case  he  desired  to  rely  upon  any  except  the  common- 
law  liability  of  defendant,  to  separately  state  the  facts 
constituting  the  statutory  liability  and  plead  them  as 
separate  causes  of  action?" 

The  complaint  upon  which  these  questions  arise  is 
simple  and  precise.  It  alleges  that  the  defendant  is  a 
railroad  corporation,  operating  a  line  of  railroad  within 
certain  parts  of  this  State  and  within  parts  of  the  State  of 
New  Jersey ;  that  on  April  13th,  1910,  the  plaintiff  was  a 
brakeman  employed  by  the  defendant  on  a  freight  train 
which  was  being  operated  in  the  vicinity  of  Little  Ferry 
Junction,  in  the  State  of  New  Jersey;  that  while  the  plain- 
tiff in  the  exercise  of  his  duties,  and  of  due  care,  was  stand- 
ing upon  one  of  the  cars  of  said  train,  he  was  thrown 
therefrom  by  the  sudden  and  violent  movement  thereof 
and  sustained  serious  bodily  injuries;  that  said  injimes 
were  caused  by  the  improper  movement  of  the  train  upon 
which  the  plaintiff  was  employed,  by  the  person  in  charge 
of  the  locomotive  engine  attached  thereto;  by  the  negli- 
gent direction  of  the  conductor  or  other  person  in  control 
of  signals  directing  the  movement  thereof,  and  of  some 
person  who  at  the  time  had  charge  or  direction  of  the 
movement  of  said  train  and  was  acting  as  superintendent 
with  the  authority  and  consent  of  the  defendant;  that 
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there  were  defects  in  the  brakes  or  coupling  apparatus 
upon  said  train  which  could  have  been  discovered  by  the 
use  of  ordinary  care;  that  the  caboose  or  car  upon  which 
plaintiff  was  stationed  had  no  platform  or  guard  rail, 
and  that  the  grab  irons  thereon  were  defective  and  im- 
properly and  inadequately  secured,  which  was  due  to  the 
neglect  of  some  person  in  the  employ  of  the  defendant  in- 
trusted with  the  duty  of  seeing  that  the  cars  and  appurte- 
nances were  in  proper  and  safe  condition,  which  defects 
are  also  referred  to  as  causes  of  the  accident.  Continuing, 
the  complaint  proceeds  to  allege  that  the  train  was  being 
used  by  defendant  as  a  common  carrier  between  the  States 
of  New  York,  New  Jersey  and  elsewhere  and  that  the 
plaintiff  was  engaged  in  such  commerce  when  he  was  in- 
jured, and  this  is  followed  by  a  recital  of  the  provisions  of 
the  Employers'  Liability  Act  of  the  State  of  New  Jersey, 
and  an  averment  of  the  service  of  a  notice  in  accordance 
with  its  provisions.  These  several  allegations  are  set 
forth  in  the  order  in  which  we  have  stated  them,  without 
being  specified  or  numbered  as  separate  causes  of  action. 

The  defendant  moved  at  Special  Term  that  the  com- 
plaint be  made  more  definite  and  certain  in  the  following 
particulars:  1.  ''So  that  it  will  set  forth  the  physical  cause 
of  the  accident  by  a  plain  statement  of  the  facts  by  which 
the  accident  was  caused  or  out  of  which  it  arose,  and 
which  is  not  accomplished  by  the  mere  allegation  that 
'  he  was  thrown  therefrom  by  a  sudden  and  violent  action 
of  the  train,'  nor  by  the  similar  allegation  of  the  complaint 
that  'said  injuries  were  caused  by  the  improper  movement 
of  the  train  upon  which  the  plaintiff  was  at  work.'" 
2.  "So  that  it  will  set  forth  plainly  either  a  cause  of  action 
based  on  defendant's  common-law  liability,  upon  the 
New  Jersey  Employers'  Liability  Act,  or  one  upon  the 
Employers'  Liability  Act  passed  by  the  Congress  of  the 
United  States  in  1908."  3.  "Or  if  plamtiff  desires  to  set 
forth  three  causes  of  action,  that  plaintiff  separately 
state  and  number  such  causes  of  action." 
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The  court  at  Special  Term  denied  the  defendant's  mo* 
tion.  An  appeal  was  taken  to  the  Appellate  Division, 
where  an  order  was  made  which  purports  to  modify,  but 
in  fact  reverses,  the  order  of  the  Special  Term.  The  order 
of  the  Appellate  Division  directs  the  plaintiff  to  separate 
and  number  the  causes  of  action,  if  he  intends  to  set  forth 
a  cause  of  action  other  than  under  the  common  law;  and 
since  the  order  of  the  Special  Term  flatly  denied  the  de- 
fendant's motion,  it  is  apparent  that  there  was  in  fact  a 
reversal  although  it  was  called  a  modification.  The  dis- 
tinction is  of  no  importance  except  to  determine  the  form 
of  the  order  which  we  are  to  make  in  disposing  of  this 
appeal. 

There  are  times  when  nothing  is  more  troublesome  than 
the  simplicity  of  our  Code  pleading,  although  in  the  main 
it  works  out  for  good.  The  question  in  this  case  is  whether 
the  plaintiff  has  pleaded  a  single  cause  of  action,  or  several 
distinct  and  separate  causes  of  action.  The  Code  of  Civil 
Procedure  (§  481)  directs  that  a  complaint  shall  contain 
a  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action  without  unnecessary  repetition; 
and  that  when  a  complaint  sets  forth  two  or  more  causes 
of  action  the  statement  of  facts  constituting  each  cause 
of  action  must  be  separate  and  numbered.  §  483.  The 
Code  contains  no  definition  of  what  constitutes  a  single 
or  separate  cause  of  action,  and  we  must,  therefore,  draw 
upon  other  sources  of  inspiration  for  the  solution  of 
the  question.  The  term  "cause  of  action"  is  one  which 
has  a  technical  and  primary  definition,  although  in  prac- 
tice it  has  also  acquired  a  much  \i^dder  secondary  and 
colloquial  meaning.  In  its  simplest  analysis  the  term 
"cause  of  action"  is  synonymous  with  "the  right  to  bring 
a  suit,"  and  that  right  is  based  upon  the  ground  or  grounds 
on  which  an  action  may  be  maintained.  There  is  a  more 
technical  and  scientific  definition  which  is  well  stated  by 
Pomeroy,  in  his  standard  work  on  Code  Pleading,  as 
follows:  "If  the  facts  alleged  show  one  primary  right  of 
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the  plaintiff,  and  one  wrong  done  by  the  defendant  which 
involves  that  right,  the  plaintiff  has  stated  but  a  single 
cause  of  action.  ...  On  the  other  hand,  if  the  facts 
alleged  in  the  pleading  show  that  the  plaintiff  is  possessed 
of  two  or  more  distinct  and  separate  primary  rights,  each 
of  which  has  been  invaded,  or  that  the  defendant  has  com- 
mitted two  or  more  distinct  and  separate  wrongs,  it  follows 
inevitably,  from  the  foregoing  principle,  that  the  plaintiff 
has  united  two  or  more  causes  of  action."  Every  lawyer 
knows  that  for  practical  and  colloquial  uses  these  terms 
are  frequently  given  a  much  broader  significance.  One 
has  only  to  scan  the  judicial  opinions  in  cases  arising  out 
of  personal  injuries  to  employes,  to  appreciate  that  they 
are  frequently  used  interchangeably,  with  the  expressions 
''remedies"  or  "  UabiUties."  In  cases  like  the  one  at  bar 
this  is  doubtless  due  to  the  fact  that  there  are  many  in- 
stances in  which  the  employer  may  be  liable  under  the 
common  law,  and  also  imder  one  or  more  statutes  which 
have  extended  his  liability  for  reasons  not  cognizable  at 
conmion  law.  In  such  cases  the  different  grounds  of 
liability  have  sometimes  been  referred  to  as  ''causes  of 
action"  when  in  fact  there  has  been  but  a  single  "cause  of 
action"  which  could  be  established  by  evidence  appro- 
priate to  each  of  the  grounds  upon  which  the  employers' 
liability  is  predicated,  either  under  the  common  law  or 
under  the  statutes.  There  are  other  instances  in  which 
the  statutes  have  created  a  new  or  extended  liability  not 
known  at  common  law.  In  such  cases  it  is  quite  accurate 
to  say  that  the  statute  which  establishes  a  new  liability 
also  creates  a  new  "cause  of  action,"  for  without  the  stat- 
ute none  would  exist.  In  one  case  the  right,  the  wrong, 
and  the  "cause  of  action"  may  all  depend  upon  the  lan- 
guage of  the  statute,  and  in  another  there  may  be  sepa- 
rate and  distinct  grounds  of  liability  under  the  common 
law,  and  under  one  or  more  statutes,  which  may  be  so 
pleaded  as  to  entitle  a  plaintiff  to  recover  under  one  or  all. 
Thus,  although  there  may  be  various  grounds  of  liability. 
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there  can  be  but  one  cause  of  action  and  one  recovery. 
The  complamt  before  us  fairly  illustrates  the  difference 
between  a  case  wholly  dependent  upon  one  or  more  pro- 
visions of  specified  statutes,  and  one  where  the  defendant's 
liability  may  be  predicated  either  upon  the  common  law, 
the  statutes,  or  both.  It  sets  forth  facts  which  render 
the  defendant  liable  at  conmion  law;  it  contains  other 
allegations  which  tend  to  support  a  claim  under  the 
Employers'  Liability  Act  which  is  pleaded;  and  it  pleads 
still  other  averments  which  bring  the  case  within  the  rule 
of  the  Federal  statute.  Suppose  the  plaintiff  proves  them 
all.  Does  that  establish  three  distinct  rights  in  the  plain- 
tiff, or  three  independent  wrongs  against  the  defendant, 
or  support  three  separate  recoveries?  Obviously  there  is 
but  one  primary  right,  one  primary  wrong,  and  one  lia- 
bility. The  single  wrong  has  given  rise  to  a  single  right, 
which  may  be  established  by  as  many  different  facts  as 
the  nature  of  the  case  may  justify  or  demand.  This  is 
the  rule  which  was  clearly  stated  in  the  early  case  of  Dick- 
ens  V.  New  York  Central  R.  R.  Co.,  13  How.  Pr.  228,  and 
which  this  court  has  endeavored  to  consistently  follow. 
That  was  a  case  in  which  the  plaintiff  sought  to  recover 
damages  for  personal  injuries.  The  complaint  contained 
three  separate  counts.  The  second  count  stated  all  of 
the  acts  of  negligence  contained  in  the  first  count,  and 
one  in  addition.  The  third  count  set  forth  many  acts  of 
negligence  not  mentioned  in  the  first  and  second  counts. 
It  was  held  that  this  was  not  proper  pleading;  that  the 
plaintiff  had  the  right  to  allege  in  a  single  count  all  the 
different  acts  of  negligence;  and  that  upon  the  trial  the 
plaintiff  could  rely  on  any  or  all  of  the  acts  of  negligence 
sustained  by  the  evidence.  To  the  same  effect  is  Whittier 
V.  Bates,  2  Abb.  Pr.  477.  The  rule  was  again  very  clearly 
stated  by  Mr.  Justice  Woodard  in  Acardo  v.  New  York 
Contracting  &  T.  Co.,  116  App.  Div.  793.  That  was  a 
case  in  which  the  complaint  contained  some  allegations 
designed  to  cover  a  case  at  common  law,  and  other  aver- 
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ments  to  support  a  claim  under  the  Employers'  Liability 
Act.  In  reversing  an  order  requiring  the  plaintiff  to  serve 
an  amended  complaint  separately  stating  facts  constitut- 
ing liability  under  the  common  law  and  under  the  statute 
the  learned  justice  said:  "The  plaintiff  clearly  has  but 
one  cause  of  action,  and  that  is  for  the  damages  he  has 
sustained  through  the  actionable  negligence  of  the  de- 
fendants, if  such  negUgence  exists,  whether  the  facts  bring 
his  case  within  the  Employers'  Liability  Act,  or  whether 
he  must  rely  upon  his  common-law  rights,  must  depend 
upon  the  evidence  which  he  is  able  to  produce  upon  the 
trial,  and  we  can  see  no  good  reason  for  a  refinement  of 
the  pleadings  such  as  is  directed  by  the  order  appealed 
from.  If  the  plaintiff  establishes  his  cause  of  action  under 
the  Employers'  Liability  Act,  the  common-law  allegations 
are  mere  surplusage,  just  as  a  portion  of  them  would  be 
if  various  common-law  grounds  were  asserted  and  only 
one  of  them  proved."  (Page  794.)  In  the  later  case  of 
Welch  V.  Walerbury  &  Co.,  136  App.  Div.  315,  there 
was  an  appeal  from  a  judgment  based  upon  a  common- 
law  complaint,  but  submitted  to  the  jury  under  the  Em- 
ployers' Liability  Act.  The  judgment  was  reversed  upon 
the  ground  that  the  plaintiff  had  sued  upon  one  theory 
and  had  been  permitted  to  recover  upon  another.  The 
same  learned  justice  who  wrote  for  his  coiu't  in  the 
Acardo  case  wrote  the  opinion  in  the  Welch  case,  and  in 
the  latter  he  made  use  of  some  expressions  which  seem  to 
indicate  that  he  and  his  associates  had  changed  their 
views,  but  when  we  look  to  the  two  opinions  for  what  was 
decided,  rather  than  for  what  was  said,  we  find  no  incon- 
sistency between  them.  In  the  Acardo  case  the  question 
was  one  of  pleading.  In  the  Welch  case  the  question  was 
whether  a  judgment  could  be  sustained  upon  a  theory 
not  set  forth  in  the  complaint.  In  the  more  recent  case 
of  Us8  V.  Crane  Co.,  138  App.  Div.  256,  the  question  of 
pleading  was  also  directly  involved,  and  there  the  learned 
Appellate  Division  of  the  first  department  held  that  the 
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defendant  was  entitled  to  compel  the  plaintiff  to  separately 
state  and  number  as  distinct  causes  of  action  grounds  of 
liability  under  the  common  law  and  under  the  Employers' 
Liability  Act,  ''so  that  the  defendant  could  demur  to  the 
statutory  action  if  barred."  In  that  case  Mr.  Justice 
Clarke  stated  that  the  evident  purpose  of  the  Employers' 
Liability  Act  "is  to  give  the  servant  a  right  of  compensa- 
tion entitling  him  to  a  cause  of  action  which  he  did  not 
formerly  possess."  (Page  258.)  In  support  of  this  state- 
ment he  cites  the  language  of  Judge  Gray  in  Harris  v.  Bain 
timore  Machine  &  Elevator  Works,  188  N.  Y.  141,  which  in 
turn  refers  to  Gmaehle  v.  Rosenberg,  178  N.  Y.  147,  151, 
where  Judge  Cullen,  in  speaking  of  the  Employers'  Liabil- 
ity Act,  says:  ''It  is  clear  that  it  has  given  an  additional 
cause  of  action  where  it  prescribes  that  the  master  shall 
be  liable  for  the  negligence  of  the  superintendent  or  any 
person  acting  as  such."  When  we  turn  to  these  cases  to 
see  what  was  decided  it  becomes  apparent  that  the  ex- 
pressions quoted  from  them  have  been  too  broadly  con- 
strued. In  the  Gmaehle  case  the  sufficiency  of  the  com- 
plaint was  questioned  by  demurrer.  There  the  defendant 
argued  that  the  action  was  brought  under  the  Employers' 
Liability  Act  and  that  the  complaint  was  defective  because 
it  failed  to  allege  the  service  of  a  proper  notice  under  the 
statute.  This  court  held  that  the  complaint  did  not  pur- 
port to  state  a  cause  of  action  xmder  the  statute,  but  was 
a  good  pleading  under  the  common  law  and,  therefore,  it 
was  not  necessary  to  plead  service  of  notice.  In  the  Harris 
case  the  appeal  was  from  the  judgment  upon  the  verdict. 
At  the  close  of  the  evidence  the  trial  justice  suggested  that 
no  common-law  right  of  action  had  been  established.  The 
plaintiff  elected  to  treat  the  action  as  one  brought  under 
the  Employers'  Liability  Act.  Upon  appeal  to  this  court 
the  complaint  was  held  sufficient.  In  neither  of  the  opin- 
ions in  these  two  cases  do  we  find  any  expression  or  inti- 
mation to  the  effect  that  when  an  injured  employ^,  who 
sues  his  employer  for  damages  for  negligence,  so  frames 
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his  complaint  as  to  entitle  him  to  ^ve  evidence  either 
under  the  common  law  or  under  the  statutes  or  under 
both,  he  pleads  separate  and  distinct  causes  of  action 
which  must  be  set  forth  in  separate  and  numbered  para- 
graphs. Quite  a  contrary  conclusion  must  follow  when 
the  whole  context  of  these  opinions  is  considered.  We 
think  such  a  complaint  pleads  but  a  single  cause  of  action, 
although  it  may  specify  different  acts  of  negligence,  some 
of  which  create  a  liability  only  under  the  common  law 
and  others  of  which  create  a  liability  only  under  the  stat- 
ute. This  view  of  the  subject  is  entirely  consistent  with 
the  statement  that  the  statute  may  have  ^ven  an  addi- 
tional or  new  cause  of  action,  for  that  is  literally  true  in 
all  cases  where  the  common  law  affords  no  relief,  and 
where  the  only  right  to  recovery  is  created  by  the  statute. 
In  the  Uss  case  Mr.  Justice  Clarke  argued,  with  much 
force,  that  the  combination  of  several  grounds  of  liability 
in  a  single  count  of  a  complaint  may  prevent  a  defendant 
from  demurring  to  such  parts  thereof  as  would  be  plainly 
open  to  attack  if  separately  numbered.  That  may  be  the 
result  in  some  cases,  but  we  think  it  can  do  little  practical 
harm,  since  a  defendant  always  has  the  power  to  limit 
the  issues  and  to  ascertain  what  he  must  meet  by  demand- 
ing a  bill  of  particulars.  We  are  convinced,  moreover, 
that  the  occasional  inconvenience  in  such  instances  will 
be  more  than  offset  by  a  general  and  consistent  adherence 
to  the  simpler  forms  of  pleading. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs  to  the 
appellant  in  both  courts.  The  first  question  certified  to 
us  is  answered  in  the  aflSrmative;  the  second  and  third  in 
the  negative. 

CuLLEN,  Ch.  J.,  Vann,  Willard  Bartlett,  Hiscock 
and  Chase,  JJ.,  concur;  Haioht,  J.,  absent. 
Order  reversed,  etc. 
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Form  No.  27 

Complaint  Combining  Liability  Under  Common  Law,  State  Em- 
ployers' Liability  Act  and  Federal  Statute  ^ 

Supreme  Court,  Orange  County. 

James  W.  Payne, 

Plaintiff, 
against 
New  York,  Susquehanna  and 
Western  Railroad  Company, 

Defendant. 

Plaintiff,  for  his  complaint  herein,  alleges: 
Defendant  is  a  railroad  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  New  York  and  owning 
and  operating  a  line  of  railroad  within  certain  parts  of  said 
State  and  certain  parts  of  the  State  of  New  Jersey  and  at 
a  locality  known  as  Little  Ferry  Junction  in  the  said  State 
of  New  Jersey. 

On  April  13,  1910,  plaintiff  was  in  the  employ  of  de- 
fendant as  a  brakeman  on  a  freight  train  which  was  being 
operated  in  the  \dcinity  of  said  Little  Ferry  Junction, 
and  while  upon  one  of  the  cars  of  said  train  and  in  the 
exercise  of  due  care,  he  was  thrown  therefrom  by  a  sudden 
and  violent  action  of  the  train  and  was  thereafter  run 
over  by  the  said  train  and  caused  serious  bodily  injuries, 
viz. :  cutting  off  his  left  arm  at  the  shoulder,  severing  a 
portion  of  the  thumb  and  three  fingers  of  his  right  hand 
and  his  left  foot,  and  causing  him  severe  nervous  and 
physical  shock  as  well  as  injuries  to  his  spine,  nerves  and 
nervous  system  from  which  he  became  sick,  sore  and 
disabled  and  has  suffered  and  will  continue  to  suffer  great 
bodily  pain  and  has  been  and  will  be  deprived  of  the 
ability  to  follow  his  daily  vocation  and  of  his  usual  and 

>  From  Payne  v.  N.  F.,  Susquehanna  &  W.  R.  fi.  Co.,  201  N.  Y. 
436.    See  ante,  page  147. 
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customary  earnings  therefrom,  which  injuries,  as  he  is 
informed  and  believes,  are  permanent. 

Said  injuries  were  caused  by  the  improper  movement 
of  the  train  upon  which  plaintiff  was  at  work  by  the  person 
in  charge  or  control  of  the  locomotive  engine  attached 
thereto  and  of  its  movements;  by  the  negligent  direction 
of  the  conductor  or  other  person  in  charge  or  control  of 
signals  directing  the  movement  thereof,  and  of  some 
person  w^ho  at  the  time  had  charge  or  direction  of  the 
movement  of  said  train  and  was  acting  as  superintendent 
with  the  authority  and  consent  of  the  defendant;  and  also 
on  account  of  defects  in  the  brakes  or  coupling  apparatus 
upon  said  train  which  could  have  been  discovered  by  the 
use  of  ordinary  care  and  that  the  caboose  or  car  upon 
which  plaintiff  was  stationed  had  no  platform  or  guard 
rail  and  the  grab  irons  were  defective  and  improperly 
and  inadequately  secured,  which  was  due  to  the  neglect 
of  some  person  in  the  employ  of  the  defendant  intrusted 
with  the  duty  of  seeing  that  the  cars  and  appurtenances 
were  in  proper  and  safe  condition,  and  which  were  also 
causes  of  said  accident. 

Said  train  was  at  the  time  of  said  accident,  as  plaintiff 
is  informed  and  beUeves,  being  run  and  used  by  defendant 
as  a  common  carrier  in  the  transaction  of  commerce  be- 
tween the  Slates  of  New  York,  New  Jersey  and  elsewhere, 
and  plaintiff  was  at  the  time  employed  by  defendant  in 
the  transaction  of  such  conmierce. 

By  an  act  of  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey  duly  passed  and  approved  on  April  13, 
1909,  and  taking  effect  on  September  1,  1909,  entitled, 
"An  Act  to  Extend  and  Regulate  the  Liability  of  Em- 
ployers for  Injury  or  Death  to  Employees  in  certain  cases," 
it  is  provided  among  other  thmgs  that  whenever  personal 
injury  results  to  an  employee  who  is  himself  in  the  exercise 
of  reasonable  care,  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  and  intrusted  with 
and  at  the  time  of  the  injury  exercising  superintendence. 
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whose  sole  or  principal  duty  is  that  of  superintendence, 
or  in  the  absence  of  such  superintendent  or  of  any  person 
acting  as  superintendent  with  the  authority  or  consent 
of  such  employer,  or  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  who  has  the  charge 
or  control  of  any  signal,  switch,  locomotive  engine  or 
train  upon  a  railroad,  such  employ^  shall  have  the  same 
right  of  compensation  and  remedies  against  the  employer 
as  if  the  employ^  had  not  been  an  employ^  or  in  the 
service  of  the  employer  when  engaged  in  his  work.  Said 
act  further  provides  that  no  action  against  an  employer 
for  recovery  of  compensation  for  injury  of  an  employ 6 
under  said  act,  shall  be  maintained  unless  notice  of  the 
time,  place  and  cause  of  injiuy  shall  be  given  to  the  em- 
ployer within  one  hundred  twenty  (120)  days,  and  that 
the  action  shall  be  commenced  within  one  year  after  the 
occurrence  of  the  accident  causing  the  injury. 

Within  one  hundred  twenty  (120)  days  after  the  oc- 
currence of  the  accident  causing  said  injury  to  plaintiff, 
plaintiff  caused  to  be  duly  served  upon  the  defendant  in 
pursuance  of  the  aforesaid  statute,  a  notice  in  writing, 
duly  stating  the  time,  place  and  cause  of  the  said  injuries, 
and  this  action  was  commenced  within  one  year  after  the 
occurrence  of  said  accident. 

By  reason  of  the  premises  plaintiff  has  sustained  dam- 
ages in  the  sum  of  forty  thousand  ($40,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sirni  of  forty  thousand  ($40,000)  dollars, 
together  with  the  costs  of  this  action. 

Servin  &  Cox, 
Plaintiff's  Attorneys, 
No.  44  North  Street, 
Middletown, 
Orange  County, 
New  York. 

[Verification.] 
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Realty  Assocla^tes,  Appellant,  v.  William  G.  Hoage, 
Respondent,  Impleaded  with  Cybus  B.  Gale  and 
Roswell  C.  Stevens,  Defendants. 

(141  App.  Div.  799;  Second  Department,  December  30,  1910) 

Motion  for  judgment,  under  §  647  of  the  Code,  after  demurrer  > 

1.  When  a  defendant  has  demurred  to  the  complaint  the  plain- 
tiff may  test  the  sufficiency  thereof  by  a  motion  for  judgment 
on  the  pleadings  under  §  547  of  the  Code  of  Civil  Procedure, 
and  the  motion  should  not  be  denied  because  a  serious  ques- 
tion by  law  is  involved.' 

Appeal  by  the  plaintiff,  Realty  Associates,  from  that 
part  of  an  order  of  the  Supreme  Court,  made  at  the  Kings 

^  Some  doubt  was  raised  as  to  the  right  to  try  a  demurrer  on  a  motion 
under  §  547  of  the  Code  of  Civil  Procedure,  by  the  decision  of  the  Ap- 
pellate Division  in  the  First  Department  in  the  case  of  Veniriniglia  v. 
Eichner,  138  App.  Div.  274;  122  Supp.  966.  That  doubt  is  dispelled 
by  the  case  in  the  text  and  the  next  following  case  of  Rawle  v.  Moore 
(page  163).  No  question  was  raised  in  the  Rawle  case  as  to  the  correct- 
ness of  the  practice,  so  far  as  the  report  shows.  But  the  court  would 
undoubtedly  have  raised  the  point  if  it  had  considered  the  remedy 
under  §  547  inappropriate.  For  a  discussion  of  the  decision  on  Fen^ 
triniglia  v.  Eichner^  supra,  see  Bradbury's  Rules  of  Pleading,  page 
1731. 

'  Reaching  first  bad  pleading  on  motion  under  §  547. — It  has  not  yet 
been  determined  how  far  the  rule  that  a  demurrer  reaches  back  to  the 
first  bad  pleading,  applies  on  a  motion  under  §  547.  There  seems  to 
be  no  doubt  that  such  a  rule  applies  to  a  limited  extent  when  the  de- 
fendant demurs  to  the  complaint  and  a  motion  is  made  by  the  plaintiff 
under  §  547.  In  such  a  case  the  motion  will  be  denied  if  the  complaint 
is  defective,  but  the  complaint  will  not  be  dismissed  in  the  absence  of 
a  counter  motion  by  the  defendant.  Ventriniglia  v.  Eichner,  138  App. 
Div.  274;  122  Supp.  966. 

It  is  determined  that  where,  after  answer,  the  plaintiff  moves  for 
judgment,  that  the  sufficiency  of  the  complaint  will  be  tested  as  well  as 
of  the  answer.    Schkissner  v,  Goldsticker,  135  App.  Div.  435;  120  Supp. 
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county  Special  Term,  which  denied  plaintiff's  motion  for 
judgment  on  the  pleadings. 
Reversed. 

Lynn  C.  N orris,  for  the  appellant. 

Frank  W.  Holmes,  for  the  respondent. 


333.  But  in  such  a  case  after  an  answer  has  been  interposed  and  the 
plaintiff  moves  for  judgment,  and  the  defendant  merely  opposes  the 
motion  without  making  a  cross  motion  for  judgment,  the  court  might, 
if  it  found  the  complaint  and  answer  both  defective,  deny  the  motion, 
but  probably  would  not  dismiss  the  complaint  in  the  absence  of  an  af- 
firmative motion  by  the  defendant. 

If  the  plaintiff  should  demur  to  the  answer  and  then  move  for  judg- 
ment on  the  pleadings  under  §  547,  it  would  seem  that  the  first  bad 
pleading  rule  would  be  applied  to  the  extent  at  least  of  denying  the 
plaintiff's  motion  for  judgment,  if  the  complaint  was  found  defective. 
But  in  such  a  case  it  would  seem  that  the  complaint  would  not  be  dis- 
missed in  the  absence  of  a  counter  motion  by  the  defendant,  where  the 
proceeding  was  under  §  547,  although  a  different  result  would  follow 
if  the  motion  was  made  under  §  976.  The  reason  for  the  difference  in 
the  two  cases  is  plain.  Under  §  976  there  is  a  trial  of  all  the  issues  of 
law  raised  by  the  pleadings  and  the  appropriate  judgment  is  rendered 
whether  in  favor  of  the  plaintiff  or  the  defendant.  When  the  plaintiff 
alone  moves  the  only  relief  that  is  asked  for  in  the  proceeding  before 
the  court  is  for  judgment  in  the  plaintiff's  favor.  The  court,  therefore, 
cannot  grant  relief  which  is  not  demanded  in  the  moving  papers.  If 
both  parties  should  move  under  §  547  upon  a  complaint,  answer  and 
demurrer  to  the  answer,  then  all  the  questions  could  be  determined 
which  could  be  decided  upon  the  trial  of  an  issue  of  law  under  the  same 
conditions. 

The  result  seems  to  be  that  on  a  motion  under  §  547  the  court  will 
look  for  the  first  bad  pleading  to  determine  whether  or  not  the  motion 
before  it  should  be  granted.  But  upon  findingabad  pleading,  preceding 
in  order  the  one  which  is  directly  attacked,  and  as  to  which  affirmative 
relief  is  asked,  the  court  will  merely  deny  the  motion  before  it  and  will 
not  grant  affirmative  relief  as  against  the  pleading  not  the  subject  of 
the  direct  attack  on  the  motion  before  it.  Therefore  under  the  circum- 
stances last  mentioned  the  rule  that  a  bad  answer  is  good  enough  for  a 
bad  complaint  would  doubtless  be  applied  if  there  were  cross  motions 
and  the  result  would  be  a  dismissal  of  the  complaint  even  though  thi9 
answer  was  defective. 
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Per  Curiam: 

Upon  the  complaint  and  the  demurrer  of  the  defendant, 
Hoage,  plaintiff  moved  at  Special  Term  for  motions  "for 
judgment  on  the  pleadings  pursuant  to  the  provisions  of 
§  547  of  the  Code  of  Civil  Procedure,"  and  for  certain 
relief.  The  learned  Special  Term  denied  the  motion  as 
to  the  defendant,  Hoage,  in  that  he  had  ''interposed  a 
demurrer  to  the  complaint  which  presents  a  serious  ques- 
tion of  law  and  cannot  be  disposed  of  on  this  motion, 
inasmuch  as  the  plaintiff  has  simply  moved  imder  §  547 
of  the  Code  and  not  imder  §  976  of  the  Code,  which  per- 
mits of  an  issue  of  law  arising  upon  demurrer  to  be  brought 
on  at  any  time  as  a  contested  motion." 

In  Theiling  v.  Marshall,  140  App.  Div.  134,  decided 
by  us  in  October,  1910,  defendant  demurred  to  the  com- 
plaint, and  plaintiff  moved  for  judgment  on  the  pleadings 
under  the  provisions  of  §  547  of  the  Code  of  Civil  Pro- 
cedure. The  motion  was  denied,  and  this  court,  per 
Woodward,  J.,  said:  "The  denial  of  this  motion  gives 
rise  to  an  appeal  from  the  order  entered,  and  the  practical 
question  presented  is  whether  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action.  If  it  does,  then 
we  are  of  the  opinion  that  the  motion  was  properly  made, 
and  that  the  plaintiff  should  have  been  given  judgment 
upon  the  pleadings,  or  the  defendant  should  have  been 
given  permission,  under  proper  conditions,  to  answer." 

In  Jones  v.  Gould,  130  App.  Div.  451,  this  court,  in 
its  First  Department,  by  Laughlin,  J.,  said:  ''Under 
the  former  practice  the  sufficiency  of  a  complaint  could 
only  be  tested  by  demurrer  or  by  motion  to  dismiss  upon 
the  trial.  Now,  however,  the  sufficiency  of  a  complaint 
may  be  tested  by  motion  to  dismiss  made  at  Special  Term 
in  advance  of  the  trial.  Code  Civ.  Proc,  §  547,  added  by 
Laws  of  1908,  Chap.  166."  And  in  Schleissner  v.  Goldr 
sticker,  135  App.  Div.  435,  it  is  also  said,  per  Hough- 
ton, J.:  "After  the  defendants  had  interposed  an  answer 
to  the  plaintiff's  complaint  they  moved  for  judgment  in 
11 
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their  behalf  under  §  547  of  the  Code  of  Civil  Procedure. 
The  learned  Special  Term  denied  the  motion  on  the  ground 
that  on  a  motion  under  the  provisions  of  that  section  of 
the  Code  the  insufficiency  of  the  complaint  could  not  be 
tested.  As  the  provisions  of  that  section  have  been  inter- 
preted by  this  court  such  view  is  erroneous.  By  our  de- 
cisions we  have  said  that  §  547  of  the  Code  permitted, 
in  effect,  a  trial  of  the  action  upon  the  pleadings,  and  that 
on  a  motion  made  thereunder  the  sufficiency  of  the  com- 
plaint could  be  tested  as  well  as  the  insufficiency  of  a  de- 
fense. Jonea  v.  Gouldj  130  App.  Div.  451;  MiUiken  v. 
Fidelity  &  Depoait  Co.^  129  id.  206;  Searle  v.  HaUtead  & 
Co.y  130  id.  693;  Levy  v.  Roosevelt j  131  id.  8;  Crimmins  v. 
Carlyk  Realty  Co.,  132  id.  664;  Ship  v.  Fridenberg,  132  id. 
782.  The  learned  Special  Term  in  examining  these  deci- 
sions, of  which  he  was  aware,  was  of  opinion  that  the  precise 
point  had  never  been  raised,  and,  as  reported,  they  do  not 
disclose  that  it  had  been.  In  making  our  decisions,  how- 
ever, this  court  has,  in  fact,  considered  the  question  and 
concluded  that  of  necessity  the  complaint  as  well  as  the 
answer  must  be  searched  in  determining  whether  or  not  a 
motion  for  judgment  on  the  pleadings  should  or  should 
not  be  granted."  See,  too,  Lane  v.  Fenn,  194  N.  Y.  597. 
We  are  of  opinion  that  the  order  appealed  from  must  be 
reversed,  with  ten  ($10.00)  dollars  costs  and  disburse- 
ments, and  that  the  matter  must  be  remitted  to  the  Special 
Term  for  a  decision  upon  the  merits. 

WooDWABD,  Jenks,  Thomas  and  Rich,  J  J.,  concurred; 
HiRSCHBGRG,  P.  J.,  dissented. 

Order  so  far  as  appealed  from  reversed,  with  ten  ($10.00) 
dollars  costs  and  disbursements,  and  matter  remitted  to 
the  Special  Tenn  for  decision  upon  the  merits. 
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Francis  P.  Rawle,  Appellant^  v.  Pmu  H.  Moore^ 

Respondent 

(142  App.  Div.  429;  first  Department,  January  20,  1911) 

Indemnity;  fdeading  tender  of  stock  in  action  by  indemnitor; 
motion  under  §  54T  of  the  Code  for  judgment  on  demurrer  ^ 

1.  Where  a  stockbroker,  who,  in  acting  as  agent  for  the  owner 
of  the  stock  in  the  sale  thereof,  agrees  with  the  purchaser  to 
repurchase  the  stock,  upon  the  seller  agreeing  with  the  broker 
to  indemnify  the  broker  against  loss  if  he  is  required  to  per- 
form the  contract  of  repurchase,  and  such  broker  is  required 
to  repurchase,  he  may  sue  the  original  owner  for  the  sum 
which  the  broker  is  required  to  pay  for  the  stock  thus  repur- 
chased without  first  tendering  the  stock  to  the  owner. 

2.  Where,  in  such  a  case,  a  demurrer  is  interposed  to  a  complaint 
because  of  failure  to  allege  tender  of  the  stock,  judgment 
should  be  granted  in  favor  of  the  plaintiff  upon  his  motion 
on  the  pleadings,  under  §  547  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiff,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term,  denying  the 
plaintiff's  motion  for  judgment  on  the  pleading^. 

Reversed. 

Harper  Sibley,  for  the  appellant. 

Samuel  S.  Wat8(m,  WaUer  B.  Raymond  and  Victor  C. 
Cormier  with  him  on  the  brief  for  the  respondent. 

Laughlin,  J. : 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  fails  to  state  facts  sufi&cient  to  constitute 
a  cause  of  action,  and  the  plaintiff  moved  for  judgment 

>  See  the  preceding  case  of  R^ky  jModaieB  v.  Hoage,  at  pig»  150, 
and  Aotfls  thereto. 
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on  the  pleadings  pursuant  to  the  provisions  of  §  547  of 
the  Code  of  Civil  Procedure. 

The  plaintiff  alleges  that  he  is  a  broker;  that  he  sold 
certain  shares  of  capital  stock  for  the  defendant  and,  at 
the  request  of  defendant,  as  an  inducement  to  them  to 
buy,  he  agreed  with  the  purchasers  at  .the  request  of  de- 
fendant that  he  and  the  defendant  would  buy  the  stock 
back  at  par,  if  so  desired  by  them;  that  he  had  no  interest 
in  the  matter  except  as  a  broker,  and  that  defendant 
agreed  in  consideration  of  plaintiff's  so  agreeing  with  de- 
fendant to  repurchase  the  stock  that  he  would  hold  and 
save  plaintiff  harmless  and  pay  the  entire  amount  neces- 
sary to  repurchase  the  stock;  that  thereafter,  in  fulfill- 
ment of  his  agreement  with  the  purchasers  of  the  stock, 
plaintiff  was  obliged  to  expend  the  sum  of  two  thousand 
($2,000)  dollars  in  repurchasing  the  same,  and  that  before 
doing  so  he  called  upon  the  defendant  to  repurchase  the 
stock,  but  the  defendant  neglected  and  refused  so  to  do; 
that  defendant  has  paid  plaintiff  five  himdred  ($500)  dol- 
lars on  account  of  the  transaction,  but  has  failed  and 
refused  to  pay  the  balance,  being  one  thousand  five  hun- 
dred ($1,500)  dollars  together  with  interest  thereon. 

Counsel  for  the  respondent  endeavors  to  sustain  the 
order  on  the  theory  that  the  plaintiff  should  have  alleged 
a  tender  of  the  stock  to  defendant,  and  that  the  tender 
has  been  kept  good,  or  readiness,  willingness  and  ability 
to  restore  it.  If  the  action  were  to  recover  the  purchase 
price  of  the  stock,  as  upon  a  sale  thereof,  that  point  would 
be  well  taken.  The  purchasers  to  whom  the  stock  was 
sold  on  condition  that  the  vendors  would  repurchase  it  at 
par  could  not  have  maintained  an  action  without  tendering 
the  stock,  but  the  broker  who  took  back  the  stock,  pur- 
suant to  his  agreement  made  at  the  instance  of  the  de- 
fendant, is  not  in  the  same  position.  His  action  is  not 
based  on  any  express  or  implied  agreement  on  the  part  of 
the  defendant  to  repurchase  th^  stock  from  him,  but  on 
the  defendant's  agreement  to  save  him  harmless.    Having 
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been  obliged,  owing  to  a  breach  of  that  agreement  on  the 
part  of  the  defendant,  to  pay  out  this  money  in  the  per- 
formance  of  his  agreement  with  the  purchasers  to  repur- 
chase  the  stock,  he  has  a  cause  of  action  against  the 
defendant  for  indemnity.  The  stock  having  been  repur- 
chased pursuant  to  the  agreement,  is  deemed  held  by  the 
plaintiff  for  the  defendant.  It  is  not  involved  in  the 
action,  as  the  issue  is  tendered  by  the  plaintiff. 

It  follows,  therefore,  that  the  order  should  be  reversed, 
with  ten  ($10.00)  dollars  costs  and  disbursements,  and 
the  motion  for  judgment  on  the  pleadings  should  be 
granted,  with  ten  ($10.00)  dollars  costs,  and  judgment 
directed  for  the  plaintiff  as  prayed  for  m  the  complaint, 
unless  the  defendant  within  twenty  days  pays  the  costs 
of  the  appeal  and  of  the  motion  and  answers  the  complaint. 

Ingraham,  p.  J.,  Clarke,  Scott  and  Miller,  JJ., 
concurred. 

Order  reversed,  with  ten  ($10.00)  dollars  costs  and  dis- 
biu'sements,  and  motion  granted,  with  ten  ($10.00)  dollars 
costs,  and  judgment  ordered  for  plaintiff,  unless  defendant 
complies  with  terms  stated  in  opinion.  Settle  order  on 
notice. 
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Statement  of  Case 

Louis  M.  Shaff  and  another,  Respondents,  v.  United 

Surety  Company,  Appellant  ^ 

(142  App.  Div.  465;  First  Department,  January  20, 1911) 

Reply;  requiring  service  of;  defense  of  breach  of  warranty  in  policy 

of  burglary  insurance 

1.  In  an  action  on  a  policy  of  burglary  insurance  the  plaintiff 
should  be  required  to  reply  to  defenses  of  a  breach  of  war- 
ranty and  an  attempt  to  defraud  by  exaggerating  the  claim,* 
but  not  to  matters  set  up  by  way  of  defense  which  constitute 
conditions  precedent  which  the  plaintiff  must  prove  in  the 
first  instance  to  make  out  a  cause  of  action,  as  in  the  latter 
case  the  matters  pleaded  by  way  of  defense  amount  to  no 
more  than  a  denial  of  the  all^ation  of  performance  of  the 
conditions  precedent  alleged  in  the  complaint.' 

Appeal  by  the  defendant  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  denjdng  the 
defendant's  motion  to  compel  the  plaintiffs  to  reply  to 
new  matter  set  up  in  the  answer. 

Reversed. 


^  For  complaint  and  answer  in  this  case,  see  post,  pages  168,  171. 

*  It  is  within  the  discretion  of  the  court  to  compel  a  reply  to  new 
matter  by  way  of  avoidance  contained  in  an  answer  even  though  it 
does  not  amount  to  a  counterclaim.  But  such  a  motion  is  not  granted 
as  of  course  and  only  where  it  appears  that  the  substantial  ends  of 
justice  will  be  promoted  thereby,  to  simplify  the  issues  and  prevent 
surprise  at  the  trial.  Seaton  v.  Garrison,  116  App.  Div.  301 ;  101  Supp. 
626;  HaUenborg  v.  Greene,  87  App.  Div.  259;  84  Supp.  319;  ToplUz  v. 
Garrigues,  71  App.  Div.  37;  75  Supp.  678;  Masters  v.  De  Zavala,  48 
App.  Div.  269;  62  Supp.  791. 

»  This  case  in  effect  followed  Burr  v.  Union  Surety  &  Guaranty  Co,, 
86  App.  Div.  545;  83  Supp.  756,  holding  that  where  the  answer  con- 
tained both  general  and  specific  denials  of  allegations  of  facts  which 
it  was  necessary  for  the  plaintiff  to  prove  in  the  first  instance  that  a 
reply  should  not  be  ordered. 

For  a  full  discussion  of  the  subject  of  when  a  reply  will  be  ordered 
to  an  answer  not  setting  up  a  counterclaim,  see  Bradbubt's  Rules 
OF  Pleading,  page  1389. 
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Joseph  L.  Prager,  for  the  appellant. 
Jacob  Manheifn,  for  the  respondents. 

Miller,  J. : 

This  is  an  action  on  a  policy  of  burglary  insurance. 
The  policy  is  not  made  a  part  of  the  complaint,  but  the 
plaintiffs  plead  full  performance  of  its  conditions,  provi- 
sions and  terms.  The  defenses  to  which  a  reply  is  asked 
are  five  in  number;  three  alleged  breaches  of  what  both 
sides  seem  to  agree  are  conditions  precedent,  performance 
of  which  the  plaintiffs  must  prove  under  their  plea  of 
performance.  The  separate  defenses,  therefore,  are  no 
more  than  denials. 

The  first  defense  pleaded  is  a  breach  of  warranty,  and 
the  fifth  an  attempt  to  defraud  the  defendant  by  exagger- 
ating the  claim.  While  it  is  within  the  discretion  of  the 
court  to  compel  a  reply  to  new  matter  in  an  answer,  con- 
atituting  a  defense  by  way  of  avoidance,  that  discretion 
will  usually  be  exercised  when  the  new  matter,  if  true, 
will  constitute  a  defense.  Seaton  v.  Garrison,  116  App. 
Div.  301. 

The  order  should  be  reversed,  with  ten  ($10.00)  dollars 
costs  and  disbursements,  and  the  motion  granted  requir- 
ing the  plaintiffs  to  reply  to  the  new  matter  contained  in 
the  first  and  fifth  defenses. 

Inqraham,  p.  J.,  Lauohlin,  Clabkb  and  Scott,  JJ., 
concurred. 

Order  reversed,  with  t^i  ($10.00)  dollars  costs  and  dis- 
bursements, and  motion  granted  to  extent  stated  in  opin- 
ion. Settle  order  on  notice. 
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Fonn  No.  28 
Complaint  in  Action  on  Policy  of  Burglary  Ingurance  ^ 
Supreme  Court,  New  York  County. 


Louis  M.  Shaflf  and  Samuel  Bar- 
nett, 

Plaintiffs, 
against 
United  Surety  Company  of  Balti- 
more, Md., 

Defendant. 

The  plaintiffs,  for  their  complaint  herein,  allege  as 
follows,  to  wit : 

I.  That  the  plaintiffs  are,  and  at  all  the  times  herein- 
after mentioned  were,  copartners  in  business  under  the 
firm  name  and  style  of  ''Shaff  &  Bamett." 

II.  That  the  defendant  is,  and  at  all  the  times  herein- 
after mentioned  was  a  foreign  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  and  statute 
of  the  State  of  Maryland,  and  duly  authorized  by  law 
and  by  its  articles  of  incorporation  to  carry  on  and  con- 
duct the  business,  among  other  things,  of  burglary  in- 
surance, and  at  all  the  times  hereinafter  mentioned  was 
engaged  in  carrying  on  such  business  in  the  city  of  New 
York. 

III.  That  heretofore,  at  the  city  of  New  York,  the  de- 
fendant, for  a  good  and  valuable  consideration,  duly 
executed  and  delivered  to  the  plaintiffs  its  certain  agree- 
ment in  writing,  or  policy  of  insurance.  No.  B15,987,  and 
duly  signed  by  the  president  and  secretary  and  duly 
countersigned  by  J.  H.  Hughes,  its  duly  authorized  agent, 
at  the  city  of  New  York,  wherein  and  whereby  the  de- 


» From  Shaff  v.  United  Surety  Co,,  142  App.  Div.  465;  127  Supp.  8. 
See  ante,  page  166.   See  the  answer  from  this  case,  post,  page  171. 
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fendant  undertook,  covenanted  and  agreed  and  did  insure 
the  plaintiffs  for  the  term  of  twelve  months,  beginning 
on  the  15th  day  of  February,  1909,  at  noon,  against  loss 
by  burglary  of  cloaks  and  suits  manufactured,  unmanu- 
factured and  in  process  of  manufacture,  and  materials 
used  in  the  manufacture  of  same,  in  the  business  and 
manufactory  of  the  plaintiffs,  on  the  seventh  floor  of 
No.  59  Fourth  Avenue,  in  the  borough  of  Manhattan, 
city  of  New  York,  and  did  promise  and  agree  to  make 
good  and  indemnify  the  plaintiffs  against  all  loss  or  dam- 
age, not  exceeding  the  sum  of  four  thousand  ($4,000) 
dollars,  that  should  or  might  happen  to  or  be  sustained 
by  the  plaintiffs  during  the  aforesaid  period  through  direct 
loss  by  burglary  of  any  of  the  aforesaid  merchandise 
occasioned  by  its  felonious  abstraction  from  the  loft  or 
manufactory  aforesaid  by  any  person  or  persons  who  have 
made  forcible  and  violent  entrance  upon  the  premises, 
of  which  force  and  violence  there  shall  be  visible  evi- 
dence. 

IV.  That  while  such  contract  of  insurance  and  such 
policy  was  in  full  force  and  effect,  and  either  on  the  night 
of  the  29th  day  of  March,  1909,  or  the  early  morning  of 
the  30th  day  of  March,  1909,  a  burglary  was  committed 
in  the  premises  aforesaid,  described  in  said  policy,  and  a 
forcible  and  violent  entrance  into  and  upon  said  premises 
was  made,  of  which  force  and  violence  there  was  visible 
evidence,  and  that  by  reason  of  such  burglary  and  such 
forcible  and  violent  entrance,  the  plaintiffs  were  robbed 
of  and  there  was  feloniously  abstracted  from  the  interior 
of  said  premises  certain  goods  and  materials  used  by  the 
plaintiffs  in  the  manufacture  of  cloaks  and  suits  of  the 
value  of  two  thousand  three  hundred  fifty  dollars  and 
seventy-fomr  cents  ($2,350.74),  which  goods  and  material 
was  the  property  of  the  plaintiffs  at  and  before  such  bur- 
glary was  committed,  entrance  made  and  the  same  feloni- 
ously abstracted,  and  that  by  reason  of  such  forcible  and 
violent  entrance  upon  the  premises  aforesaid,  and  the 
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felonious  abstraction  of  said  aforesaid  merchandise  from 
the  said  premises,  plaintiffs  have  sustained  a  direct  loss 
by  burglary  in  the  sum  of  two  thousand  three  hundred 
fifty  dollars  and  seventy-four  cents  ($2,350.74). 

V.  That  the  plaintiffs  have  duly  and  fully  carried  out 
and  performed  all  the  conditions,  provisions  and  terms  of 
said  agreement  or  policy  of  insurance  on  their  part  to  be 
performed  and  have  duly  notified  the  defendant  of  the 
aforesaid  burglary  and  entrance  upon  said  premises  and 
the  felonious  abstraction  therefrom  of  the  aforesaid  mer- 
chandise and  the  loss  sustained  by  the  plaintiffs,  and  have 
furnished  and  delivered  to  the  defendant  full  and  com- 
plete particulars  of  said  loss,  and  have  fully  complied  with 
all  the  provisions  of  said  policy  relating  to  the  giving  of 
notice  of  such  burglary  and  loss,  and  have  duly  given  all 
the  other  notices  required  to  be  given  by  them  under  the 
terms  of  such  policy  or  agreement. 

VI.  That  more  than  ninety  days  have  elapsed  since  the 
plaintiffs  furnished  to  the  defendant  the  full  and  complete 
particulars  of  the  loss  sustained  by  them  as  aforesaid  and 
that  the  said  loss  was  sustained  within  the  last  twelve 
months. 

VII.  That  at  the  time  of  the  making  of  the  said  agree- 
ment or  policy  of  insurance,  and  from  then  and  until  and 
at  the  time  the  plaintiffs  were  robbed  of  and  there  was 
feloniously  abstracted  from  the  premises,  the  goods  and 
materials  aforesaid,  there  was  no  other  insurance  upon 
the  said  goods  and  materials  for  or  on  behalf  of  the  plain- 
tiffs. 

VIII.  That  the  defendant  has  failed  and  refused  to 
pay  any  part  of  said  loss  of  two  thousand  three  hundred 
fifty  dollars  and  seventy-four  cents  ($2,350.74)  to  the 
plaintiffs,  although  payment  thereof  was  duly  demanded 
prior  to  the  commencement  of  this  action. 

Wherefore,  the  plaintiffs  demand  judgment  against 
the  defendant  for  the  sum  of  two  thousand  three  hun- 
dred fifty  dollars  and  seventy-four  cents  ($2,350.74),  with 
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interest  from  the  30th  day  of  March,  1909,  besides  the 
eosts  and  disbursements. 

M ANHEIM  &  M ANHEIM, 

Attorneys  for  plaintiffs, 
302  Broadway, 
New  York  City,  Manhattan  Borough. 
[Verification.] 
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Answer  Setting  Up  Breaches  of  Wsmuity  and  Fraud  in  Szagger- 
ating  Claim  Under  a  Policy  of  Burglary  Insurance  > 

Supreme  Court,  New  York  County. 

Louis  M.  Shaff  and  Samuel  Bar- 
nett. 

Plaintiffs, 
against 
United  Surety  Company  of  Balti- 
more, Md., 

Defendant. 

The  defendant,  answering  the  complaint  of  the  plaintiffs 
herein,  through  its  attorney,  Joseph  L.  Prager,  respectfully 
alleges  and  shows : 

I.  The  defendant  denies  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  each  and  every 
allegation  contained  in  paragraphs  designated  first,  fourth 
and  seventh  in  said  complaint. 

II.  The  defendant  denies  each  and  every  allegation 
contained  in  paragraph  designated  third  in  said  com- 
plaint, except  that  on  or  about  the  15th  day  of  February, 
1909,  it  issued  its  certain  policy  of  insurance  in  writing, 
No.  15,987  to  Shaff  &  Bamett  insuring  them  for  the  term  of 
one  year  commencing  the  said  15th  day  of  February,  1909, 

»Prom  Shaff  v.  United  Surety  Co,,  142  App.  Div.  466;  127  Supp.  8. 
See  antef  page  166.  See  also  complaint  from  this  case,  ante,  page  168. 
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against  direct  loss  by  burglary  from  the  premises  No.  59 
Fourth  avenue,  borough  of  Manhattan,  city  of  New  York, 
but  for  greater  certainty  as  to  the  terms  and  conditions 
of  the  said  policy,  the  defendant  begs  leave  to  refer 
to  the  original  thereof  when  the  same  shall  be  produced 
by  the  plaintiffs  upon  the  trial  of  this  action,  and  if  not  so 
produced  to  a  true  copy  thereof. 

III.  The  defendant,  on  information  and  belief,  denies 
each  and  every  allegation  contained  in  paragraphs  desig- 
nated fifth,  sixth  and  eighth  in  said  complaint,  except 
that  it  refused  to  pay  the  plaintiffs  any  part  of  said  alleged 
claim  for  loss. 

AS  A  FIBST  DEFENSE 

IV.  The  defendant  repeats  and  reiterates  each  and 
every  allegation  contained  in  Paragraphs  I,  II  and  III 
of  this  answer  as  if  the  same  were  herein  fully  stated  and 
set  forth. 

V.  That  the  said  policy  issued  to  the  plaintiffs,  if  they 
be  the  insured  thereunder,  among  other  things,  stated  and 
provided  that  it  was  issued  in  consideration  of  the  sum  of 
thirty-six  dollars  and  ten  cents  ($36.10)  premium  and  of 
the  statements  contained  in  the  schedule  attached  to 
and  made  part  of  this  policy,  which  statements  the  insured 
made  upon  the  acceptance  of  the  said  policy  and  warranted 
to  be  true. 

VI.  That  the  schedule  attached  to  said  policy  stated, 
among  other  things,  and  which  statement  the  insured 
warranted  to  be  true  as  follows : 

''The  assured  has  never  suffered  loss  by  burglary  or 
theft  either  at  the  premises  above  described  or  elsewhere, 
nor  received  indemnity  therefor,  except  as  herein  stated: 
No." 

VII.  The  defendant  is  informed  and  believes  that  the 
aforementioned  statement  and  warranty  made  by  the 
plaintiffs  in  said  policy  of  insurance  regarding  previous 
loss  by  burglary  or  theft,  was  and  is  imtrue  in  that  plain- 
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tiffs,  previous  to  the  alleged  loss  herein  claimed  and  at 
the  time  when  the  said  policy  of  insm'ance  was  issued, 
they  had  already  sustained  a  loss  through  burglary  or 
theft. 

VIII.  That  by  reason  of  the  untruthfulness  of  the  said 
statement  and  of  the  breach  of  warranty  aforementioned 
the  said  policy  of  insurance  under  which  plaintiffs  claim, 
has  at  all  times  been  null  and  void  and  that  by  reason 
thereof  the  plaintiffs  are  precluded  from  any  recovery 
thereunder. 

AS  A  SECOND  DEFENSE 

IX.  The  defendant  repeats  and  reiterates  each  and 
every  allegation  contained  in  Paragraphs  I,  II  and  III 
of  this  answer  as  if  the  same  were  herein  fully  stated  and 
set  forth. 

X.  That  the  said  policy  of  insiurance  imder  which  the 
plaintiffs  claim,  among  other  things  provided  that  the 
insurance  company  (defendant)  should  not  be  liable  for 
any  loss  if  the  books  and  accounts  of  the  assured  (meaning 
plaintiffs)  are  not  so  kept  that  the  actual  amount  of  loss 
may  be  determined  therefrom. 

XI.  The  defendant  is  informed  and  believes  that  at 
and  about  the  time  of  the  said  alleged  loss  the  books  and 
accounts  of  the  plaintiffs  were  not  so  kept  that  any  actual 
amount  of  loss  which  they  may  have  sustained  by  or 
through  burglary  could  be  determined  therefrom. 

AS  A  THIRD  DEFENSE 

XII.  ^  The  defendant  repeats  and  reiterates  each  and 
every  allegation  contained  in  Paragraphs  I,  II  and  III, 
of  this  answer  as  if  the  same  were  herein  fully  stated  and 
set  forth. 

XIV.  ^  That  the  said  policy  of  insurance  No.  15,987, 
under  which  plaintiffs  claim,  among  other  things  stated 

^Tbere  is  no  paragrapb  XIII  in  the  oric^nal.  The  {Muragraphs  were 
erroneously  numbered. 
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that  it  was  issued  subject  to  the  following  terms  and 
conditions,  which  were  to  be  construed  as  coordinate  and 
precedent  to  any  recovery: 

"Affirmative  proof  of  loss  under  oath  on  forms  provided 
by  the  company  must  be  furnished  to  the  company  at  its 
Home  Office  in  Baltimore,  Md.,  within  Sixty  Days  from 
the  date  of  the  discovery  of  the  loss.  Such  proof  of  loss 
shall  contain  a  complete  inventory  of  all  the  property 
stolen  or  damaged  together  with  the  original  cost  of  said 
property  and  the  actual  cash  value  of  each  article  at  the 
time  of  the  loss,  and  the  amount  of  loss  thereon,  a  state- 
ment in  detail  of  the  damage  done  to  the  property  of  the 
assured,  a  statement  as  to  the  ownership  of  the  articles 
or  property  for  which  indemnity  is  claimed  and  clearly 
defining  the  interest  of  the  assured  in  such  articles  or 
property,  if  any;  a  statement  in  detail  of  the  knowledge 
and  belief  of  the  assured  as  to  the  manner  in  which  the 
loss  was  sustained  and  the  date  of  its  occurrence.  A  state- 
ment in  detail  of  all  other  concurrent  and  similar  in- 
surance whether  valid  or  not,  on  the  property  insured, 
and  the  purposes  for  which  and  the  persons  by  whom  the 
premises  described  herein  were  occupied  at  the  time  of 
the  loss." 

XV.  The  defendant  is  informed  and  believes  that  the 
plaintiffs  failed  and  neglected  to  make  claim  in  writing 
in  the  manner  required  by  the  proof  of  loss  form  in  use 
by  the  company  and  mentioned  in  the  aforesaid  conditions. 

XVI.  That  by  reason  of  the  aforementioned  facts  the 
plaintiffs  have  failed  and  neglected  to  comply  with  the 
terms  and  conditions  of  said  policy  and  are  therefore  pre- 
cluded from  any  recovery  thereunder. 

AS  A  FOURTH  DEFENSE 

XVTI.  The  defendant  repeats  and  reiterates  each  and 
every  allegation  contained  in  Paragraphs  I,  H  and  III  of 
thid  M3wer.^  if  the  same  were  herein  fully  stated  and  9et 
forth.  ■.  •      • 
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XVIII.  The  said  policy  of  insurance  under  which  plain- 
tiffs claim,  among  other  things  stated  that  it  was  issued 
subject  to  the  following  terms  and  conditions  which  were 
to  be  construed  as  coordinate  and  precedent  to  any 
recovery  thereimder: 

''Upon  presentation  of  any  claim  under  this  policy, 
the  assured  shall  produce  at  the  request  of  the  representa- 
tive of  this  company  any  and  all  books,  papers  and 
vouchers  bearing  in  any  way  upon  the  claim  and  shall 
submit  himself  and  his  associates  in  interest  and  em- 
ploy^ and  the  members  of  his  household,  when  and  as 
often  as  may  be  required  by  the  company  to  examination 
and  interrogation  under  oath  by  the  representatives  of 
the  company  and  the  said  examination  and  interrogation 
when  reduced  to  writing  shall  be  signed  and  sworn  to  if 
required,  and  any  alleged  loss  in  connection  with  which 
the  assured  shall  refuse  to  comply  with  this  provision  shall 
not  be  held  to  constitute  a  cause  of  action  against  the 
company  imder  this  policy." 

XIX.  That  on  or  about  the  time  when  the  plaintiffs 
made  claim  upon  the  defendant  for  the  alleged  loss,  the 
defendant  requested  of  the  plaintiffs  that  they  submit 
themselves  and  employes  to  examination  and  interroga- 
tion under  oath  by  the  representative  of  the  company 
and  also  requested  that  said  examination  and  interroga- 
tion when  reduced  to  writing  shall  be  signed  and  sworn 
to. 

XX.  That  the  plaintiffs  failed,  neglected  and  refused 
to  submit  themselves  and  their  employes  to  examination 
and  interrogation  under  oath  as  in  and  by  said  policy 
required. 

AS  A  FIFTH  DEFENSE 

XXI.  The  defendant  repeats  and  reiterates  each  and 
every  allegation  contained  in  Paragraphs  I,  II  and  III 
of  this  answer  as  if  the  same  were  herein  fully  stated  and 
set  forth. 
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XXII.  That  said  policy  of  insurance  under  which  plain- 
tiffs claim  provided  in  part  as  follows : 

''This  policy  shall  be  void  and  thereupon  cease  and 
determine  ...  if  the  assured  attempts  in  any  way  to 
defraud  the  company.'' 

XXIV.  The  defendant  is  informed  and  believes  that 
the  plaintiffs  herein  attempted  to  cheat  and  defraud  the 
company  in  that  they  claimed  that  on  or  about  the  30th 
day  of  March,  1909,  they  suffered  a  loss  through  burglary 
at  the  premises  described  in  said  policy  amounting  to  the 
sum  of  two  thousand  four  hundred  fifty-two  dollars  and 
thirty  cents  ($2,452.30),  whereas  in  truth  and  in  fact 
the  said  claim  was  false  and  fraudulent.  That  if  any  loss 
occurred  by  burglary  at  or  about  the  times  stated  it 
was  of  a  much  smaller  sum  than  two  thousand  four  hun- 
dred fifty-two  dollars  and  thirty  cents  ($2,452.30),  the 
amount  claimed  and  stated  by  the  plaintiffs  in  their 
proof  of  loss. 

XXV.  That  the  said  claim  made  as  aforestated  was 
known  by  the  plaintiffs  to  be  false  and  fraudulent,  and 
that  by  reason  thereof  the  said  policy  of  insurance  was 
and  is  null  and  void  and  the  plaintiffs  are  precluded  from 
any  recovery  thereunder. 

Wherefore,  defendant  asks  that  the  complaint  of  the 
plaintiffs  herein  be  dismissed,  with  costs  and  disburse- 
ments. 

Joseph  L.  Prager, 
Attorney  for  Defendant, 
No.  165  Broadway, 
New  York  City. 
[Verification.] 
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Matter  of  the  Application  of  Lillian  A.  Gould,  Re- 
spondent, for  an  Inspection  of  the  Books  and  Papers  of 
the  Gould  Coupler  Company,  Appellant.^ 

(201  N.  Y.  597;  aff'g  without  opinion  143  App.  Div.  919,  no  opinion) 

Peremptory  writ  of  mandamus  to  compel  inspection  of  corporate 
books  and  papers  on  application  by  stockholder;  practice  where 
alternative  writ  is  granted  and  vacated  on  motion  of  petitioner 
and  peremptory  writ  granted  in  its  place 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Department,  which 

^  No  opinion  was  written  in  this  case  in  any  of  the  courts,  but  it  was 
hotly  contested  throughout.  It  is  important  as  illustrating  the  tend- 
ency of  the  courts  to  afford  a  minority  stockholder  an  opportunity 
of  gaining  some  insight  into  the  affairs  of  a  corporation  in  which  he 
holds  stock.  The  case  is  also  interesting  on  a  point  of  practice  in  the 
fact  that  the  court  at  first  granted  an  alternative  writ  of  mandamus  and 
the  relator,  not  being  satisfied  with  this,  moved  to  vacate  the  order  for 
an  alternative  writ  and  for  the  issuance  of  a  peremptory  writ  in  its 
place.  This  motion  was  granted  and  the  papers  thereon  will  be  foimd 
among  the  forms  printed  herewith.  The  original  notice  of  motion  and 
affidavits  are  printed  in  the  notes  for  the  purpose  of  saving  space. 

Form  No.  30 
Original  Notice  of  Motion  for  Writ 

Supreme  Court,  Erie  Coimty. 


In  The  Matter  of  the  Application 
of  Lillian  A.  Gould,  for  an  in- 
spection of  the  books  and  papers 
of  the  Gould  Coupler  Company. 


To  the  Gould  Coupler  Company: 

You  will  please  take  notice.  That  upon  the  affidavits  of  Lillian 
A.  Gould  and  Franklin  D.  Locke,  of  which  copies  are  herewith  served 
upon  you,  a  motion  will  be  made  at  a  Special  Term  of  the  Supreme 
Court,  to  be  held  at  the  city  and  county  hall  in  the  city  of  Buffalo, 
in  the  county  of  Erie,  and  State  of  New  York,  on  the  tenth  day  of 

12 
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aflSrmed  an  order  of  Special  Term  granting  a  motion  for  a 
peremptory  writ  of  mandamus  to  compel  the  appellant 
herein  to  permit  the  petitioner  to  examine  its  books  and 
papers. 
Affirmed 


October,  1910,  at  the  opening  of  court  on  that  day  or  as  soon  there- 
after as  counsel  can  be  heard,  for  a  writ  of  mandamus  directed  to  the 
Gould  Coupler  Company,  a  corporation  organised  under  the  laws  of 
the  State  of  New  York,  and  requiring  said  Gould  Coupler  Company 
peremptorily  to  submit  all  and  singular  its  books  of  account,  records, 
papers  and  contracts  kept  or  entered  into  in  its  business,  to  the  inspec- 
tion and  examination  of  the  said  'Lillian  A.  Gould  and  counsel  to  be 
selected  by  her,  or  to  the  said  Lillian  A.  Gould  and  an  expert  accountant 
to  be  selected  by  her  or  by  the  court,  and  to  afford  all  necessary  facilities 
for  such  inspection,  and  for  an  audit  of  such  books  and  accounts  and 
papers,  at  a  certain  time  and  place  to  be  fixed  by  the  court,  without 
interference  upon  the  part  of  the  Gould  Coupler  Company  or  any  of 
its  officers,  agents  or  employes,  and  for  such  other  relief  in  the  premises 
in  behalf  of  the  said  Lillian  A.  Gould  as  the  court  shall  deem  just  and' 
proper  in  the  premises. 

Rogers,  Locks  &  Babcock, 
Attoraejrs  for  the  Applicant, 
Lillian  A.  Gould,  28  Erie  Street, 

Buffalo,  N.  Y. 

To  The  Gould  Coupler  Company, 
Charles  A.  Gould,  President;  and 
Frederick  P.  Huntley,  Vice-President 
and  General  Manager. 

Form  No.  31 
Affidavit  of  Lillian  A.  Gould  Read  on  Motion  on  Behalf  of  Applicant 

(Same  title  as  notice  of  Motion) 

State  of  New  York, 
County  of  Erie,      '  ss: 
City  of  Buffalo. 

I,  Lillian  A.  Gould,  being  duly  sworn,  do  depose  and  say: 
I  reside  at  Cazenovia,  in  the  State  of  New  York.    I  am  the  widow 
of  Henry  C.  Gould,  who  departed  this  life  at  the  city  of  Buffalo  on  the 
18th  day  of  December,  1892,  leaving  this  deponent^  his  widow,  and 
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Daniel  J.  Keneficky  Damd  T.  Davis  and  WiUiam  B. 
SymmeSj  Jr.j  for  appellant. 

Charles  B.  Sears,  for  respondent. 


one  infant  child,  Jane  Adelaide  Gould.  Subsequently  to  his  decease 
1  gave  birth  to  an  infant  child  by  him,  but  such  child  departed  this 
life  in  infancy.  My  husband  left  a  last  will  and  testament  which  was 
duly  admitted  to  probate  in  the  office  of  the  surrogate  of  the  county 
of  Erie,  in  and  by  which  he  devised  and  bequeathed  to  me  two-thirds 
(2-3)  of  his  estate  after  the  payment  of  his  debts,  giving  the  remainder 
to  his  child  or  children.  I,  therefore,  became  possessed  of  two-thirds 
(2-3)  of  the  estate  of  my  own  right,  and  at  the  death  of  my  infant  child 
to  an  additional  one-sixth  (1-6)  of  his  estate. 

For  some  years  prior  to  his  decease  my  husband  was  engaged  in 
business  in  the  manufacture  of  automatic  car  couplers  and  other  busi- 
ness connected  therewith,  at  the  city  of  Buffalo.  About  four  years 
prior  to  his  decease  this  business,  in  which  his  father  Charles  A.  Gould, 
now  of  the  city  of  New  York,  was  largely  interested,  was  incorporated 
under  the  laws  of  the  State  of  West  Virginia,  under  the  name  of  the 
Gould  Coupler  Company.  As  I  understand  it  the  West  Virginia  cor- 
poration was  capitalized  at  five  million  ($5,000,000)  dollars.  Of  this 
my  husband  held  501  shares  at  the  time  of  his  death,  and  the  greater 
part  of  the  remainder  was  held,  as  I  have  always  understood,  by  his 
father,  Charles  A.  Gould,  who  was  the  president  of  the  corporation, 
my  husband  being  vice-president.  At  the  death  of  my  husband,  I, 
therefore,  became  entitled  to  two-thirds  of  these  501  shares  of  capital 
stock,  and  at  the  death  of  my  infant  child  of  an  additional  one-sixth 
share  thereof,  so  that  my  holdings«amounted  to  417  shares  of  the  stock, 
my  daughter,  Jane  Adelaide  Gould,  having  83  shares,  and  because  of 
fractional  interests  one  share  was  issued  to  me  as  executrix  of  my  hus- 
band's will.  I  continued  to  hold  these  shares,  having  the  shares  of 
my  daughter,  Jane  Adelaide  Gould,  in  my  possession  and  having  a 
certificate  for  417  shares  standing  in  my  own  name  and  a  certificate 
for  one  share  standing  in  my  name  as  executrix,  until  the  fourth  day 
of  June,  1903,  at  which  time  a  corporation  was  organized  under  the 
laws  of  the  State  of  New  York  under  the  name  of  the  Gould  Coupler 
Company,  which  as  stated  in  its  certificate  of  incorporation  was 
organized  "for  the  piupose  of  reincorporating  the  Gould  Coupler 
Company,  a  corporation  organized  under  the  laws  of  the  State  of 
West  Virginia."  This  certificate  of  incorporation  was  executed  on 
the  second  day  of  June,  1903,  by  Charles  A.  Gould,  Charles  M.  Gould 
fMid  William  S.  Ciould^  both  sons  of  the  said  Charles  A*  Gould,  and 
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Order  aflfirmed  with  costs,  without  prejudice  to  any 
application  to  the  Supreme  Court  for  limitation  of  the 
provisions  of  the  order;  no  opinion. 

CuLLEN,  Ch.  J.,  Vann,  Werner,  Willard  Bartlett, 
HiscocK  and  Chase,  JJ.,  concur;  Haight,  J.,  absent. 
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Frederick  P.  Huntley,  who  had  been  an  official  of  the  West  Virginia 
corporation.  It  was  stated  in  the  certificate  of  incorporation  of  the 
New  York  Company  that  it  was  formed  to  acquire  the  business,  to  wit 
— the  manufacture  of  and  dealing  in  car  couplers  and  other  articles 
then  carried  on  by  the  Gould  Coupler  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  West  Virginia,  with  the  land 
and  buildings,  plant,  stock  and  other  properties  connected  with  the 
said  business,  wherever  the  same  may  be  situated,  and  also  the  good 
will  of  the  said  business,  and  the  benefit  of  all  pending  contracts,  and 
the  stock  in  trade  thereof,  together  with  patents,  trade  marks,  and  other 
rights  and  privileges  relating  to  the  said  business  vested  in  or  held  on 
behalf  of  it;  and  also  to  manufacture,  purchase,  or  otherwise  acquire, 
and  to  deal  in  and  dispose  of  car  couplers  and  other  engines  and  ma- 
chinery, motors,  cars,  trucks,  vehicles,  implements  and  utensils,  to 
acquire,  operate,  sell  and  dispose  of  factories,  mills,  works,  structures 
and  improvements  and  many  other  kindred  matters. 

The  capital  stock  of  the  new  corporation  was  fixed  at  five  million 
($5,000,000)  dollars,  and  was  divided  into  fifty  thousand  shares  of 
the  par  value  of  one  hundred  ($100)  dollars  each,  and  its  principal 
office  was  located  in  the  village  of  Depew,  in  the  town  of  Lancaster 
and  county  of  Erie,  and  State  of  New  York.  Its  directors  were  to  be 
four  in  number,  and  the  said  Charles  A.  Gould,  Charles  M.  Gould 
and  William  S.  Gould,  his  sons,  and  Frederick  P.  Huntley,  were  named 
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Form  No.  SS 

Order  to  Show  Cause  on  Motion  to  be  Refieved  from  Alterna- 
tive Writ* 

Supreme  Court,  Erie  County. 

In  the  Matter  of  the  Appli- 
cation 

of 

Lillian  A.  Gould,  for  an  in- 
spection of  the  books  and 
papers  of  the  Gould  Coup- 
ler Company. 

— -  -  _  . 

Upon  reading  the  affidavit  of  Charles  B.  Sears,  verified 
the  15th  day  of  October,  1910,  the  notice  of  motion  for 

directors  for  the  first  year  and  until  others  should  be  elected  in  their 
places. 

As  I  was  at  the  time  advised  following  the  incorporation  of  this 
company  the  West  Virginia  corporation  of  the  same  name  transferred 
and  set  over  to  it  all  and  singular  its  property  and  effects  of  every  name, 
nature  and  description,  the  New  York  company  taking  over  the  West 
Virginia  company  as  a  going  concern  and  as  I  am  informed  and  believe 
the  business  has  since  been  conducted  and  carried  on  by  the  New  York 
corporation  without  break  or  intermiption.  Among  other  property 
so  transferred  to  the  New  York  corporation  by  the  West  Virginia  cor- 
poration were  extensive  works  and  manufactories  located  at  Depew 
in  the  county  of  Erie  and  State  of  New  York,  which  have  ever  since 
continued  in  operation  and  are  now  being  operated  by  the  New  York 
corporation. 

On  the  13th  day  of  January,  1904,  the  directors  of  the  New  York 
corporation  filed  in  the  office  of  the  clerk  of  the  county  of  Erie  their 
certificate  that  five  thousand  (S5,000)  dollars  of  the  capital  stock  had 
been  paid  in  cash,  and  two  million  four  hundred  ninety-five  thousand 
($2,495,000)  dollars  in  property. 

Soon  after  the  filing  of  the  certificate  of  the  New  York  corporation 
I  was  asked  by  or  in  behalf  of  my  father-in-law  to  exchange  the  certifi- 
cates of  stock  in  my  custody  which  were  held  in  the  West  Virginia 
corporation  for  like  certificates  of  stock  in  the  New  York  corporation. 
I  acceded  to  this  request  and  received  and  now  hold  certificate  No.  14 

1  From  Matter  of  Gould,  201  N.  Y.  597.    See  ante,  page  177. 


182  In  Re  Application  of  Gould 


Order  to  Show  Cause  on  Motion 


a  writ  of  mandamus,  which  was  returnable  on  the  10th 
day  of  October,  1910,  the  affidavit  of  Lillian  A.  Gould 
and  Franklin  D.  Locke,  each  verified  the  30th  day  of 

of  the  New  York  corporation  for  417  shares  of  the  par  value  of  one 
hundred  ($100)  dollars  each.  I  also  sent  down  the  certificate  of  my 
daughter,  Jane  Adelaide  Gould,  for  83  shares,  and  received  a  certificate 
which  I  have  held  for  her  for  a  like  amount  in  the  new  corporation, 
and  I  also  exchanged  the  certificate  for  one  share  which  I  held  as 
executrix,  in  the  West  Virginia  corporation  for  one  share  in  the  new 
corporation,  so  that  I  have  in  my  custody  three  certificates — one  in 
favor  of  myself  for  417  shares,  one  in  favor  of  my  daughter,  Jane  Ade- 
laide Gould,  who  is  now  of  the  age  of  about  19  years,  and  now  resides 
and  always  has  resided  with  me,  for  83  shares,  and  one  for  one  share 
standing  in  my  name  as  executrix. 

During  the  course  of  the  business  of  the  West  Virginia  corporation 
I  from  time  to  time  received  dividend  checks,  in  each  case  being  three 
in  number,  one  being  the  dividend  upon  my  own  stock,  one  the  dividend 
upon  my  daughter's  stock,  and  one  the  dividend  upon  the  share  which 
I  hold  as  executrix.  These  dividends  varied  in  amount  and  were 
irregularly  received.  The  first  dividends  were  received  shortly  after 
my  husband's  death  and  I  cannot  state  the  amount,  but  I  think  it  was 
in  the  year  1893.  The  next  dividends  I  received  were  at  four  per  cent, 
August  1st,  1895.  I  next  received  like  dividends  of  two  per  cent.  May 
18,  1897,  and  dividends  of  four  per  cent,  December  8,  1897.  In  1898 
I  received  a  dividend  of  four  per  cent,  and  in  August,  and  like  dividends 
December  22d  of  that  year,  in  each  case  receiving  three  checks,  as  I 
have  stated.  In  August,  1899,  I  received  dividends  of  five  per  cent. 
On  April  12,  1900,  I  received  dividend  checks  on  a  basis  of  three  per 
cent.  In  July,  1901, 1  received  checks  for  dividends  upon  the  basis  of 
three  per  cent,  and  March  4,  1902,  I  received  dividend  checks  upon 
the  basis  of  two  per  cent,  and  December  20,  again,  of  the  same  year 
upon  the  basis  of  three  per  cent.  In  1903,  on  the  28th  day  of  December, 
I  received  two  checks,  one  for  $750  and  one  for  $250.  The  check  for 
$250  was  a  present  to  my  daughter  from  her  grandfather.  The  $750, 
as  I  recall  it,  was  stated  to  be  an  advance  to  me  on  account  of  dividends. 

The  dividend  which  I  have  mentioned  of  December  20th,  1902,  on 
the  basis  of  three  per  cent,  came  as  the  others  which  I  have  referred 
to,  in  three  checks,  one  to  my  order,  one  to  the  order  of  my  daughter, 
and  one  to  my  order  as  executrix;  but  since  that  time  I  have  never 
received  any  checks  to  my  order  as  executrix  nor  to  the  order  of  my 
daughter,  so  far  as  I  can  recall,  saving  the  check  for  $250,  which  was 
a  present  to  her,  and  which  was  deposited  by  me  December  28th,  1903. 
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September,  1910,  from  which  it  appears  that  Lillian  A. 
Gould  should  be  relieved  from  the  order  of  this  court 
for  the  issuance  of  an  alternative  writ  of  mandamus. 


In  the  year  1904  I  went  to  France  with  my  daughter  to  secure  her 
certain  educational  advantages  which  I  deemed  she  needed,  and  re- 
mained there  until  1909.  While  I  was  there  I  was  frequently  in  corres- 
pondence with  the  family  of  my  father-in-law,  and  at  different  times  re- 
ceived checks  or  drafts  from  him  which  were  to  my  order,  together  with 
receipts  which  I  executed  and  returned,  which  were  usually  stated  to 
be,  as  I  remember  it,  advances  on  account  of  dividends;  but  have 
never  received  during  that  period  any  check  to  my  order  as  executrix 
or  any  check  to  the  order  of  my  daughter,  nor  an3rthing  indicating  the 
declaration  of  dividends  of  the  corporation.  I  kept  my  account  in 
Paris,  with  the  Credit  Lyonaisse,  and  deposited  all  checks  received 
there.  I  have  no  .bank  book,  nor  am  I  able  to  give  the  exact  dates  of 
my  receipts  or  the  amoimt  of  either  item,  but  my  recollection  is  that 
during  the  four  years  of  my  residence  in  France  the  aggregate  amount 
I  received  approximated  six  thousand  five  hundred  (S6,500)  dollars. 

I  have  always  understood  that  Charles  A.  Gould,  the  president, 
owned  and  controlled  the  great  body  of  the  stock  of  each  company, 
and  that  the  holdings  of  his  sons  were  practically  nominal. 

According  to  my  information  Charles  A.  Gould  is  now  the  president 
of  the  corporation,  and  Frederick  P.  Huntley,  who  resides  in  the  city 
of  New  York,  is  vice  president  and  general  manager  thereof,  William 
S.  Gould  is  vice  president  and  Charles  M.  Gould  is  vice  president  and 
treasurer  thereof,  and  as  I  am  informed  and  believe  said  Charles  M. 
Gould  and  William  S.  Gould  are  directors,  and  with  the  said  Charles  A. 
Gould  and  Frederick  P.  Huntley,  constitute  the  entire  board  of  di- 
rectors, while  George  G.  Milne,  a  son-in-law  of  said  Charles  A.  Gould 
is  secretary. 

According  to  the  best  of  my  information  and  knowledge  and  belief, 
said  Charles  M.  Gould  and  William  S.  Gould  and  Frederick  P.  Himtley 
are  absolutely  under  the  control  of  the  said  Charles  A.  Gould,  the  presi- 
dent, have  no  active  voice  and  never  have  had  any  active  voice  in  the 
management  of  the  corporation,  beyond  a  discharge  of  clerical  and 
prescribed  duties  as  fixed  by  the  said  Charles  A.  Gould. 

I  gave  to  Franklin  D.  Locke  at  one  time  my  proxy  to  attend  a  meet- 
ing of  the  stockholders  of  which  I  had  notice,  which  was  held  in  the 
city  of  New  York,  and  as  I  was  informed  by  him  and  believe,  he  at- 
tended such  meeting.  Otherwise,  I  have  never  been  represented  at 
any  meeting,  and  I  am  not  myself  conversant  with  business. 

At  the  time  of  the  organization  of  the  West  Virginia  company,  so 
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made  on  the  10th  day  of  October,  1910,  the  writ  having 
not  yet  been  issued,  and  that  said  Lillian  A.  Gould  is 
entitled  to  a  peremptory  writ  of  mandamus  for  the  ex- 
far  as  I  recall  and  as  I  understood  matters,  my  father-in-law,  Charles  A. 
Gould,  was  a  man  of  comparatively  limited  means.  I  have  always 
understood  that  for  the  first  few  years  of  the  existence  of  that  company 
the  earnings  were  comparatively  limited  while  the  appliance  known 
as  the  "C^rould  Automatic  Coupler''  was  being  introduced  upon  the 
market.  I  have  always  understood  and  believed  that  the  business 
from  after  the  third  or  fourth  year  rapidly  increased  and  continued  to 
increase,  and  has  continued  to  increase  from  that  day  to  this,  whether 
conducted  by  the  West  Virginia  corporation  or  by  the  New  York  cor- 
poration. The  works  at  Depew  are  extensive,  and  as  I  have  always 
been  led  to  believe  complete  and  successful,  and  the  good  will  of  the 
corporation  exceedingly  valuable. 

About  the  time  of  the  incorporation  of  the  New  York  company  my 
father-in-law  removed  to  the  city  of  New  York.  He  had  a  residence 
upon  Fifth  avenue  in  that  city.  He  had  also  a  country  residence  on 
Long  Island,  a  steam  yacht,  and  lived  and  has  lived  from  that  day  to 
this  upon  a  scale  indicating  the  possession  of  great  wealth.  As  I  am 
informed  and  believe  he  has  acquired  since  the  organization  of  the 
New  York  corporation  very  valuable  real  estate  in  the  city  of  New 
York  at  large  cost,  consisting  of  various  office  buildings  and  similar 
property.  So  far  as  I  know  or  have  ever  heard  in  the  family,  he  has 
had  no  other  revenues  than  such  as  came  from  the  business  of  the  Gould 
Coupler  Company. 

So  far  as  I  am  personally  concerned,  my  means  are  limited.  I  had 
a  few  thousand  dollars  from  my  father's  estate,  but  aside  from  this 
and  some  money  which  I  received  in  an  adjustment  between  the  said 
Charles  A.  Gould  and  my  husband's  estate  I  have  been  without  means 
or  income  other  than  what  I  have  received  from  the  Gould  Coupler 
Company,  as  I  have  stated.  I  have  been  frequently  compeUed  to 
borrow  money  and  have  obtained  practically  all  the  advances  I  can 
obtain  upon  other  assets  than  my  stock  in  the  company.  I  have  been 
unable  to  find  out  an3rthing  about  the  extent  of  the  earnings  of  the 
company,  the  disposition  of  its  assets,  the  amount  of  its  liabilities,  the 
value  of  its  stock,  or  anything  else  which  would  enable  me  to  decide 
what  course  to  pursue  with  regard  to  its  disposition. 

My  daughter  has,  as  1  think,  indicated  the  possession  of  gifts  as  a 
musician,  which  entitled  her  to  an  education  suitable  for  the  develop- 
ment of  any  powers  which  she  may  possess  in  that  direction.  If  I  am 
ever  going  to  assist  her  I  should  do  it  now,  at  the  present  time,  because 


In  Re  Application  op  GtOuld  186 

Order  to  Show  Cause  on  Motion 

amination  of  the  books  of  the  Gould  Coupler  Company 
and  that  adequate  reason  is  stated  why  eight  days'  notice 
of  the  motion  cannot  be  given. 

of  her  age.  I  cannot  help  her  because  I  am  without  means.  I  reside 
in  Cazenovia  in  order  to  reduce  my  living  expenses  to  the  minimum. 
While  abroad  in  France  with  her,  I  lived  as  economically  as  it  was 
possible  for  me  to  do. 

Shortly  before  the  8th  of  August,  1910,  I  had  a  consultation  with 
my  counsel  regarding  my  afifairs,  and  a  letter  was  written  by  him  to 
the  said  Charles  A  Gould,  the  president  of  the  Gould  Coupler  Com- 
pany, dated  August  8th,  1910,  of  which  the  following  is  a  copy: 

"Aug.  8th,  1910. 
"Charles  A.  Gould,  Esq., 

"Care  of  Gould  Coupler  Company, 
"New  York  City: 
"My  Dear  Sir— 

"  I  have  had  an  interview  with  your  daughter-in-law  touching  money 
matters.  From  time  to  time,  as  her  necessity  has  compelled,  I  have 
effected  loans  at  the  Fidelity  Trust  Company  for  her,  some  of  which 
still  remain  unpaid.  For  many  reasons  she  dislikes  to  apply  for  an 
increase.  Will  you  not  kindly  write  me  as  to  whether  she  can  expect 
this  month's  dividend  upon  the  stock  she  holds  in  the  Gould  Coupler 
Company? 

"I  have  always  been  aware  that  you  were  open  to  an  attack  in  con- 
nection with  the  management  of  that  concern,  but  have  alwa3rs  advised 
against  any  such  procedure.  Your  granddaughter  has  reached  that 
age,  however,  when,  if  she  is  ever  going  to  have  any  advantages,  she 
must  have  them.  She  has  a  voice,  as  you  know,  which  is  capable  and 
worthy  of  cultivation,  but  unless  her  mother  be  provided  with  means 
it  would  look  as  if  the  child  must  be  denied  advantages  which  are  her 
due. 

"Can  you  not  put  the  works  upon  a  dividend  basis,  so  that  she  may 
have  a  fixed  income,  payable  at  a  definite  time  upon  which  she  can 
rely? 

"May  I  ask  you  how  long  since  you  have  had  an  audit  of  the  books 
of  the  Company?  If  you  have  had  one  recently,  will  you  not  let  me 
see  it?  If  you  have  not  had  one,  may  I  have  the  New  York  &  Buffalo 
Audit  Company  go  out  there  and  make  an  audit?  I  will  advance  the 
money  necessary  for  that  purpose  from  my  own  funds. 

"Awaiting  your  reply,  I  remain, 

"Yours  very  truly, 
"  (Signed)    Franklin  D.  Lockb." 
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Now  therefore,  on  motion  of  Rogers,  Locke  &  Babcock, 
attorneys  for  said  Lillian  A.  Gould, 
It  is  hereby  ordered  that  the  Gould  Coupler  Company 

As  I  am  advised  and  believe  no  answer  was  received  to  this  letter, 
and  on  September  8th,  1910,  he  wrote  and  sent  another  letter,  bearing 
date  on  that  day,  of  which  the  following  is  a  copy: 

"  September  8,  1910. 
'^  Charles  A.  Gould,  Esq., 

"Care  of  Gould  Coupler  Company, 
"New  York  City: 
"  Dear  Sir— 

"I  wrote  you  on  the  8th  of  August  touching  the  relations  of  your 
daughter-in-law  with  the  Company,  but  have  not  been  granted  the 
courtesy  of  a  reply.  I  cannot  allow  the  matter  to  drift  along,  and  must 
insist  upon  immediate  action  upon  your  part.  Unless  such  action  be 
taken  I  shall  bring  the  proper  action  to  ascertain  the  disposition  of 
the  earnings  of  the  company  since  its  organization. 

"I  now  give  you  notice,  pursuant  to  Section  812  of  the  Penal  Law, 
that  all  the  books,  papers,  records  and  written  instruments  of  the  com- 
pany will  be  required  upon  the  investigation  preceding  the  trial  of  this 
action,  and  upon  its  trial.  You  can  save  me  this  trouble  and  save 
yourself  much  annoyance  if  you  will  permit  me  to  have  an  audit  of 
the  books  by  a  responsible  audit  company.  I  submit  that  you  should 
have  such  an  audit  in  your  own  behalf.  If  I  commence  the  action  I 
hope  with  the  aid  of  proper  assistance  to  go  to  the  bottom  of  matters. 

"Unless  I  hear  from  you  by  the  15th  of  the  month,  I  shall  conclude 
that  you  desire  me  to  proceed.  I  trust  you  will  look  at  the  matter 
otherwise,  however,  both  on  your  own  account,  and  on  account  of  your 
daughter-in-law  and  grandchild,  both  of  whom  are  quite  as  adverse 
to  the  litigation  as  I  am. 

"Yours  very  truly, 
"(Signed)    Franklin  D.  Locke." 

I  am  further  advised  and  believe  that  about  the  11th  day  of  Sep- 
tember, 1910,  he  received  a  letter  from  Davis,  Symmes  &  Schreiber,  in 
answer  to  his  letters  to  Mr.  Gould,  of  which  the  following  is  a  copy : 

"New  York  aty,  September  10, 1910. 
"Franklin  D.  Locke,  Esq., 

"  28  Erie  Street,  BuflFalo,  N.  Y.: 
"Dear  Sir- 

"Your  letters  of  August  8th  and  September  8th,  to  our  client,  Charles 
A.  Gould,  have  been  handed  to  us  for  reply.    Passing  over  for  the 
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show  cause  at  a  Special  Term  of  the  Supreme  Court  to 
be  held  in  the  city  and  county  hall  in  the  city  of  Buffalo 
on  the  21st  day  of  October,  1910,  at  ten  o'clock  in  the  fore- 
present  the  insulting  and  coercive  references  in  these  letters  to  Mr. 
Gould's  actions  as  an  officer  and  director  of  the  Gould  Coupler  Com- 
pany and  their  effect  under  Sections  530  and  856  of  the  Penal  Law, 
we  shall  answer  your  questions.  Neither  Mr.  Gould  nor  the  other 
directors  feel  that  it  is  for  the  best  interests  of  the  company  and  its 
stockholders,  including  your  client,  to  declare  a  dividend  at  the  present 
time.  When  they  feel  that  the  company's  affairs  warrant  the  payment 
of  dividends  the  same  will  be  declared  and  paid  as  in  the  past.  As 
the  declaration  of  dividends  has  repeatedly  been  held  to  rest  in  the 
discretion  of  a  corporation's  board  of  directors  and  to  be  uncontrollable 
by  the  courts,  we  fail  to  see  that  any  action  which  your  client  may 
conmience  will  have  any  other  effect  than  to  widen  the  breach  of  family 
relationship  ahready  opened  by  the  very  insulting  tone  of  your  letters. 
We  only  hope  for  the  sake  of  Miss  Gould  and  her  mother  that  our  client 
may  be  charitable  enough  to  assume  that  this  tone  was  dictated  by 
your  ardor  in  serving  your  client  rather  than  by  her  suggestion. 

''As  to  the  audit  of  the  Company's  books,  the  board  of  directors 
does  not  feel  that  it  would  be  for  the  best  interests  of  the  Company  or 
that  it  is  under  any  obligation  to  place  the  same  in  the  hands  of  a  stock- 
holder who  owns  only  1%  of  its  capital  stock  and  who  has  shown  such 
active  antagonism  to  the  policy  which  its  legally  constituted  managers 
have  adopted  for  its  best  interests. 

"We  beg  to  request  that  all  further  communications  on  this  subject 
be  addressed  to  us  and  to  inform  you  that  we  are  authorized  to  accept 
service  of  smnmons  on  behalf  of  both  Mr.  Gould  and  the  Gould  Coupler 
Company  if  your  client  continues  of  the  opinion  that  the  protection 
of  her  rights  requires  the  commencement  of  litigation. 

"Yours  very  truly, 
"  (Signed)    Davis,  Stmmes  &  Schreiber." 

I  am  further  advised  and  believe  that  on  the  13th  day  of  September, 
1910,  and  after  the  receipt  of  this  letter,  my  counsel  addressed  and 
mailed  to  the  sdd  Charles  A.  Gould  a  letter,  of  which  the  following  is 
a  copy: 

"September  13, 1910. 
"Charles  A.  Gould,  Esq., 

"Care  of  Gould  Coupler  Company, 
"New  York  City: 
"Sii-- 

"In  behalf  of  Lillian  A.  Gould,  your  daughter-in-law,  and  who  as 
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noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  the  said  Lillian  A.  Gould  should  not  be  re- 
lieved from  the  order  for  an  alternative  writ  of  mandamus 


you  know,  is  the  owner  of  more  than  four  hundred  shares  of  the  capital 
stock  of  the  Gould  Coupler  Company,  by  her  authority  I  request  the 
following  information: 

"  1st. — ^A  statement  of  all  moneys  received  by  you  from  the  Gould 
Coupler  Company  since  its  organization  under  the  Business  Corpora- 
tions Law  of  the  State  of  New  York.  I  desire  this  itemized,  giving 
the  date  and  amount  of  each  withdrawal. 

"2nd. — ^A  list  of  the  salaries  of  all  the  executive  officers  of  the  com- 
pany, including  your  own  and  that  of  Mr.  Huntley,  the  Secretary, 
giving  the  amount  of  each  salary  each  year  since  the  organization  of 
the  company. 

"  3rd. — The  amounts  (if  any)  paid  to  any  and  every  purchasing  agent, 
officer  or  other  representative  of  any  corporation  using  the  products 
of  the  company;  giving  the  name  of  the  payee  and  the  date  of  each  pay- 
ment and  the  name  of  the  corporation  with  which  the  payee  was  at 
that  time  connected. 

"4th. — ^A  statement  of  the  percentage  and  dividends  declared  since 
the  present  corporation  was  organized;  giving  the  date  of  the  declara- 
tion of  each  dividend  and  the  time  of  payment. 

"5th. — ^A  list  of  the  stockholders  of  the  Company  at  the  present 
time;  giving  names  and  residences  and  the  amount  held  by  each  stock- 
holder as  shown  by  the  stock  book. 

"6th. — ^A  copy  of  the  last  trial  balance  taken  from  the  books  of  the 
company. 

"7th. — The  dates  and  places  of  holding  each  annual  meeting  of  the 
company  since  its  organization  and  the  notice  given  of  each  such 
meeting. 

"8th. — ^A  list  of  the  present  officers  of  the  company;  giving  names, 
address  and  the  office  held  by  each  respectively. 

"I  had  a  letter  yesterday  from  Davis,  Symmes  &  Schreiber,  asking 
me  to  address  any  further  communications  to  them.  I  intend  them  no 
discourtesy,  but  I  find  it  necessary  to  address  you  again  personally. 

"I  should  like  this  information  by  the  19th  inst. 

"Yours  very  truly, 
"  (Signed)    Franklin  D.  Locke.' 
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That  in  due  course  of  mail  he  received  a  reply  bearing  date  of  Sep- 
tember 15th,  1910,  from  Davis,  Symmes  &  Schreiber,  of  which  the 
following  is  a  copy: 
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heretofore  made  on  the  10th  day  of  October,  1910,  but  not 
entered,  and  why  the  said  Lillian  A.  Gould  should  not 

"New  York  City,  Sept.  15,  1910. 
"Franklin  D.  Locke,  Esq., 

"28  Erie  Street,  Buffalo,  N.  Y.: 
"Dear  Sir- 

"Your  letter  of  September  13, 1910,  to  Charles  A.  Gould  has  been 
referred  to  us  for  reply. 

"  In  your  letter  of  August  8th  to  Mr.  Gould  you  say: 

" 'I  have  always  been  aware  that  you  are  open  to  an  attack  in  con- 
nection with  the  management  of  that  concern.' 

"From  your  letter  of  September  8th  we  understand  you  to  state 
that  imless  Mr.  Gould  puts  the  concern  upon  a  dividend  basis  so  that 
your  client  may  have  a  fixed  income  payable  at  a  definite  time,  you  will 
make  such  attack. 

"In  view  of  such  statements  we  cannot  advise  Mr.  Gould  whether 
or  not  he  should  furnish  you  with  the  information  requested  in  yoiu* 
letter  of  September  13th,  without  first  having  a  statement  from  you  of 
the  facts  which  justified  you  in  using  such  language. 

"Very  truly  yours, 
"  (Signed)    Davis,  Symmes  &  Schreiber." 

I  am  further  informed  and  believe  that  on  September  20,  1910,  my 
said  counsel  wrote  the  said  Davis,  Symmes  &  Schreiber  a  letter  bearing 
that  date,  of  which  the  following  is  a  copy: 

"September  20,  1910. 
"Davis,  Stmmes  &  Schreiber,  Esquires, 

"Counsellors-at-law,  55  Liberty  Street, 
"New  York  City: 
"Gentlemen — 

"I  am  now  in  receipt  of  your  letter  of  the  15th  instant,  which  came 
to  the  office  during  my  absence. 

"When  I  wrote  my  letter  of  August  8th,  I  had  certain  matters  in 
mind  to  which  I  referred  in  the  statement  that  I  had  long  known  that 
the  management  of  your  client  was  subject  to  attack.  You  must  have 
understood  by  this  latter  word  that  I  meant  attack  by  a  suit  at  law. 

"The  fact  that  Mr.  Gould  has  alwa3n3  treated  the  company  as  a 
personal  asset,  and  his  position  as  President  as  giving  him  absolute 
ownership,  and  has  alwa3n9  repudiated  his  relation  as  a  trustee  to  the 
other  stockholders;  the  fact  than  when  I  was  once  in  attendance  at  a 
meeting  either  of  this  company  or  its  predecessor  which  was  organized 
to  take  over  the  company,  there  was  a  deliberate  attempt  to  conceal 
from  me  any  information,  and  a  deliberate  refusal  to  let  me  see  the 
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be  granted  the  relief  asked  in  the  above-mentioned  notice 
of  motion. 
It  is  hereby  further  ordered  that  the  Gould  Coupler 

statement  which  was  prepared  and  read  so  rapidly  that  no  memoran- 
dum could  be  taken  or  understanding  had  of  its  contents;  the  fact 
that  Mr.  Gould,  as  he  has  told  me,  became  the  owner  of  many  large 
office  buildings  in  the  city  of  New  York,  and  that  he  had  acquired  a 
great  fortune  without  other  visible  means  that  the  earnings  of  this 
corporation  upon  which  to  draw  for  moneys  with  which  to  conduct 
his  enterprises;  the  fact  that  I  am  fairly  well  acquainted  with  his  general 
methods  of  business,  and  manner  of  life  and  scale  of  expenditure — alto- 
gether made  up  in  my  mind  a  case  which  justified  the  remark  which 
I  made. 

'*  I  trust  that  the  company  will  at  once  furnish  seriatim  the  replies 
to  the  questions  in  my  letter  of  the  13th  instant.       I  remain, 

"Yours  very  truly, 
"  (Signed)    Franklin  D.  Locke." 

I  am  informed  and  believe  no  reply  was  received  to  this  last  letter 
until  the  29th  of  September,  when  a  letter  was  received  of  which  the 
following  is  a  copy: 

"September  27,  1910. 
"Franklin  D.  Locke,  Esq., 

"28  Erie  Street, 
"Buffalo,  New  York: 
"DearSir— 

"We  are  in  receipt  of  your  letter  of  September  20,  1910.  You  are 
wrong  in  assuming  that  Commodore  Gould  has  treated  the  Gould 
Coupler  Company  as  a  personal  asset  or  that  he  has  taken  the  position 
that  his  office  of  President  gives  him  absolute  ownership.  He  owns 
about  99%  of  the  capital  stock  of  the  Company  as  will  be  seen  from 
the  following  list  of  stockholders: 

Name  Address  Number 

of  Shares 

Charles  A.  Gould,  Rye,  N.  Y 49,392 

William  S.  Gould,  55  East  75th  St.,  N.  Y.  C 

Charles  M.  Gould,  14  East  75th  St.,  N.  Y.  C 

Frederick  P.  Huntley,  542  West  112th  St.,  N.  Y.  C 

Lillian  A.  Gould  (Executrix),  Cazenovia,  N.  Y 

Lillian  A.  Gould,  Cazenovia,  N.  Y 41 

Jane  A.  Gould,  Cazenovia,  N.  Y 83 

Laui^  L.  T.  Weiss^  Cleveland,  Ohio 100 

50,00Q 
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Company,  its  officers  and  agents,  be  and  they  hereby 
are  stayed  from  all  proceedings  toward  the  issuance  of  an 
alternative  writ  of  mandamus  until  the  hearing  and  de- 

''Although  this  ownership  does  give  him  stock  control  of  the  Com- 
pany he  has  alwa3rs  treated  his  office  of  President  and  Director  as  a 
position  of  trust.  All  stockholders  have  been  treated  alike.  His  man- 
agement has  been  economic  and  conservative.  The  following  are  the 
officers  of  the  Company: 

Office  Present  Incumbent  Kesidence 

President,  Charles  A.  Gould,  Rye,  N.  Y. 
Vice  President,  William  S.  Gould,  55  E.  75th  St.,  N.  Y.  C. 
Treasurer,  Charles  M.  Gould,  14  East  75th  St.,  N.  Y.  C. 
Secretary,  Geoi^e  G.  Milne,  Rye,  N.  Y. 
General  Manager,  Frederick  P.  Huntley,  542  West  112th  St.,  N.  Y.  C. 

"The  Board  of  Directors  is  made  up  of  all  the  above  officers  except 
the  Secretary. 

''Commodore  Gould's  salary  has  been  S25,000  ever  since  the  forma- 
tion of  the  corporation  with  the  exception  of  the  year  1905  when  for 
that  year  it  was  $55,500.   The  following  year  it  was  reduced  to  S25,000,  * 
where  it  now  stands.    The  salaries  of  the  other  officers  are  very  much 
more  moderate. 

"  Dividends  have  been  declared  and  paid  as  follows: 


Declared. 

Percentage. 

Amount. 

Oct.  19, 1906, 

2% 

$100,000 

Aug.  15, 1907, 

4% 

200,000 

Feb.  26, 1908, 

2% 

100,000 

April  28, 1909, 

4% 

200,000 

$600,000 

"We  find  that  there  have  been  paid  by  the  Gould  Coupler  Company 
to  your  client  the  following  simos: 

Dec.  24,  1903 $   750.00 

Feb.  20,  1905 1,000.00 

April  24,  1906 1,500.00 

Sept.  17,  1906 2,000.00 

Aug.  7, 1907 2,000.00 


$7,250.00 

"The  dividends  declared  upon  the  stock  standing  in  the  names  of 
your  client  and  her  daughter,  amount  to  but  $5,012,  so  that  your  client 
is  now  indebted  to  the  Company  in  the  sum  of  $1,238,  So  that  9be  ha9 
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termination  of  the  motion  to  be  heard  on  the  21st  day  of 
October,  1910. 
The  notice  of  motion  returnable  on  the  10th  day  of 


had  the  use  for  the  last  three  years  of  an  amount  greater  than  a  2% 
dividend  for  1910  upon  the  stock  belonging  to  her  and  her  daughter. 

"Commodore  Gould  has  not  received  any  money  from  the  Gould 
Coupler  Company  since  its  incorporation  in  New  York  except  his 
salary,  and  the  above  dividends.  In  fact,  the  Company  is  now  in- 
debted to  him  for  over  S100,000  personally  loaned  by  him  to  the  Com- 
pany. So  the  Company,  in  fact,  has  been  more  generous  to  your  client 
than  to  Commodore  Gould. 

''As  the  Company  has  paid  12%  in  dividends  since  its  organization 
and  as  Commodore  Gould  is  the  owner  of  49,392  shares  of  its  capital 
stock,  it  will  require  a  very  simple  mathematical  calculation  to  see 
how  much  he  has  obtained  from  that  source.  His  investments  of  this 
sum  from  time  to  time  have  proved  profitable  and  increased  his  in- 
come and  fortune. 

"Any  effort  or  intention  to  conceal  information  from  any  one  entitled 
thereto  is  emphatically  denied  by  the  officers  of  the  Company. 

"We  know  of  no  legal  obligation  upon  Commodore  Gould  or  the 
Gould  Coupler  Company  to  furnish  you  with  the  information  requested 
in  your  letter  of  September  13,  1910,  but  we  have  advised  him  to  give 
you  that  which  is  contained  herein  in  order  that  there  may  be  dismissed 
from  your  mind  the  idea  expressed  in  your  letter  of  September  20, 1910, 
that  Conmiodore  Gould  was  dividing  up  the  profits  of  the  Gould  Coup- 
ler Company  in  some  other  way  than  by  dividends  duly  declared  and 
proportionately  paid  to  all  stockholders. 

"  The  impropriety  of  the  third  request  of  your  letter  of  Sept.  13, 1910, 
is  so  apparent  upon  its  face  that  we  do  not  think  it  requires  further 
comment.  We  can  only  assimie  that  it  was  prompted  by  the  attitude 
taken  by  you  in  your  letters  of  August  8th  and  September  8th,  which 
we  understand  from  your  letter  of  September  20,  1910,  you  have  now 
discarded  and  attempted  to  repudiate. 

"As  to  the  trial  balance.  Commodore  Gould  does  not  feel  justified 
in  favoring  you  with  this  in  view  of  the  connection  which  he  under- 
stands may  exist  between  you  and  other  competing  concerns  and  the 
Fidelity  Trust  Company.  We  can  but  assure  you  that  the  Gould 
Coupler  Company  is  perfectly  solvent  and  will  continue  to  pay  divi- 
dends when  in  the  opinion  of  its  Board  of  Directors  it  is  for  the  Com- 
pany's best  interest.  You  probably  know  that  the  Company's  policy 
has  been  not  to  mortgage  its  plants,  but  to  use  its  earnings  for  the 
making  of  improvements  required  by  its  business.   This  policy  may  be 
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October,  1910,  and  copies  of  the  affidavits  of  Lillian  A. 
Gould  and  Franklin  D.  Locke,  each  verified  September  30, 
1910,  having  heretofore  been  served  upon  the  Gould 

temporarily  unfortunate  for  the  stockholder  who  looks  to  dividends 
for  ineome,  but  you  must  admit  that  such  conservatism  insures  an 
ever  increasing  value  to  the  business  and  its  share  stock. 

*' Because  of  the  relationship  between  Commodore  Goidd  and  your 
cUent  and  in  order  that  she  may  personally  know  the  situation,  we 
have  sent  to  her  at  Cazenovia  copies  of  your  correspondence  with 
Commodore  Gould  and  ourselves  and  the  replies  thereto.   We  are, 

"Yours  very  truly, 
"  (Si§;ned)    Davis,  Symmeb  &  Schreiber. 

"FWB." 

Aside  from  the  information  contained  in  this  letter  I  have  not  been 
permitted  in  person  or  by  my  counsel  or  by  any  expert  to  have  or  re- 
ceive any  statement  of  the  moneys  received  by  the  said  Charles  A. 
Gould  from  the  company,  or  the  salaries  of  the  executive  officers  of 
the  company,  or  the  amounts  disbursed  to  representatives  of  the  cor- 
porations using  the  products  of  the  company,  or  the  dividends  declared 
by  the  corporation,  or  a  list  of  the  stockholders  of  the  company,  or  a 
copy  of  the  trial  balance  of  the  books  of  the  company,  or  the  dates 
or  places  of  holding  annual  meetings  of  the  company,  or  the  notices 
given  thereof,  or  a  list  of  the  present  officers  of  the  company;  and  I 
charge  the  fact  to  be  that  the  said  Charles  A.  Gould  willfully  withholds 
all  other  information  not  disclosed  in  the  letter  last  set  forth  and  treats 
the  said  corporation  and  its  assets  as  his  individual  property  and  wholly 
ignores  his  relation  to  me  as  one  of  the  stockholders. 

And  I  charge  the  fact  to  be  that  notwithstanding  the  statements  in 
such  letter  and  either  in  the  guise  of  salary  or  otherwise  he  has  with- 
drawn from  time  to  time  large  amounts  of  money  of  such  corporation 
and  applied  the  same  to  his  own  use  and  therewith  acquired  the  real 
estate  and  property  which  I  have  hereinbefore  referred  to  and  defrayed 
his  expenses  and  the  expenses  of  his  family  therefrom,  and  that  he  is 
equitably  indebted  to  the  corporation  in  a  very  large  amount  of  money. 
That  he  has  paid  out  large  sums  of  money  to  purchasing  agents  of 
corporations  or  to  officers  and  others  interested  in  corporations,  os- 
tensibly to  secure  the  business  of  such  corporations,  but  that  such  pay- 
ments have  been  made  without  right  or  authority  and  should  be  held 
to  be  a  waste  of  the  assets  of  such  corporation  and  charged  back  to 
aod  recovered  from  him. 

J  am  further  advised  and  believe  that  since  the  payinent  to  me  of 
ike  last  dividend  check  as  I  have  hereinbefore  set  forth,  the  business 
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Coupler  Company,  let  service  of  a  copy  of  this  order  and 
of  the  affidavit  of  Charles  B.  Sears,  verified  the  15th  day 
of  October,  1910,  upon  Messrs.  Davis,  Symmes  &  Schreiber, 

of  the  Gould  Coupler  Company  has  been  exceedingly  remunerative  in 
many  years,  and  that  the  earnings  thereof  applicable  to  dividends  have 
aggregated  many  himdreds  of  thousand  dollars  in  many  of  such  years, 
and  that  in  each  of  such  years  the  earnings  have  been  such  as  to  justify 
the  declaration  of  dividends  much  in  excess  of  those  claimed  to  have 
been  made,  provided  the  affairs  of  the  company  have  been  honestly 
and  faithfully  conducted  by  its  officials,  and  I  charge  that  the  acts  of 
the  said  Charles  A.  Gould  have  been  oppressive  and  in  violation  of 
his  duty  as  a  director  and  officer  of  the  corporation. 

LiLUAN  R.  Gould. 
Sworn  before  me  September  30,  1910. 
Wm.  Johnson, 
Notary  Public  in  and  for 
Erie  County,  N.  Y. 

Form  No.  82 

Affidavit  of  Franktin  D.  Locke  Read  On  Motion  on  Behalf  of 

Applicant 

(Same  title  as  Notice  of  Motion) 

State  of  New  York, 
County  of  Erie,      '  ss. 
City  of  Buffalo, 

I,  Franklin  D.  Locke,  being  duly  sworn,  depose  and  say: 

I  reside  in  the  city  of  Buffalo,  and  am  a  member  of  the  firm  of  Rogers, 
Locke  &  Babcock,  attorneys  for  Lillian  A.  Gould. 

I  have  read  the  affidavit  of  Mrs.  Gould,  which  is  hereto  annexed 
and  have  conducted  the  correspondence  with  Charles  A.  Gould  and 
his  attorneys,  therein  mentioned  and  set  forth.  All  the  items  of  such 
affidavit  with  regard  to  the  sending  of  letters  purporting  to  have  been 
written  by  me  and  the  replies  thereto  are  true.  I  received  no  further 
reply  to  any  letter  than  such  as  are  set  forth  in  her  affidavit. 

At  Mrs.  Gould's  request  some  years  since,  I  attended  a  meeting  of 
the  Gould  Coupler  Company.  I  think  this  was  prior  to  the  organiza- 
tion of  the  New  York  corporation,  but  am  not  absolutely  certain  of 
that  fact.  I  had  her  proxy  and  attended  for  the  purpo^  of  ascertaining 
if  I  could  the  financial  condition  of  the  company  to  some  .extent.,,  Mr. 
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attorneys  for  the  Gould  Coupler  Company,  on  or  before 
the  18th  day  of  October,  1910,  at  six  o'clock  in  the  after- 
noon, be  sufficient  without  the  reservice  of  the  original 

Huntley  was  there,  Mr.  Charles  A.  Gould  and  one  of  the  younger 
Goulds.  I  think  an  attorney  of  Mr.  Gould  from  New  York  was  also 
present,  but  I  cannot  recall  his  name.  After  the  meeting  was  called 
to  order,  the  secretary  produced  a  statement,  which  was  apparently  a 
financial  statement.  He  refused  to  let  me  see  it,  and  when  I  took  a 
sheet  of  paper  and  a  pencil  for  the  purpose  of  taking  down  the  figures 
from  the  statement  when  he  read,  he  read  so  rapidly  that  it  was  im- 
possible to  catch  the  figures  at  all.  He  did  this  with  e^ddent  purpose, 
and  pursuant  to  arrangement,  because  all  there,  unless  it  were  the 
counsel,  laughed  and  jeered  at  my  attempts  to  obtain  any  information. 
I  listened  quietly  to  everything  that  was  said  and  done,  was  roundly 
abused  personally  by  Mr.  Gould,  who  claimed  that  I  was  interfering 
with  his  daughter-in-law's  affairs.  I  said  very  Httle  in  reply  and  came 
away.  I  did  not  begin  proceedings  then  to  enforce  the  rights  of  Mrs. 
Gould  because  of  her  relations  and  the  relations  of  her  daughter  with 
Mr.  Gould. 

I  have  made  inquiry  of  one  of  the  commercial  agencies  to  find  out 
something  with  regard  to  the  Gould  Coupler  Company,  and  examined 
its  files  up  to  the  present  year.  Each  year  the  report  is  made  that  they 
could  obtain  no  information  regarding  the  earnings  of  the  company; 
that  it  borrows  no  money,  discoimts  its  biUs,  seeks  no  credit  and  is 
engaged  in  a  prosperous  business.  The  directors  are  given  the  same 
each  year  since  1903. 

I  find  that  the  company  has  never  made  any  statement  in  detail  of 
its  affairs  saving  that  under  date  of  April  24,  1907,  Mr.  Himtley  gave 
the  following  figures  as  approximately  representing  the  principal  por- 
tion of  its  assets: 

Steel  plant  at  Depew $700,000 

Inventory  of  same 300,000 

Malleable  plant 460,000 

Inventory  of  same 300,000 

Forge plantat  Depew 120,000 

Inventory  of  same 85,000 

Good  book  accounts 900,000 

$2,865,000 
Less  liabilities 150,000 

$2,715,000 
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notice  of  motion  and  of  the  said  affidavits  of  Lillian  A. 
Gould  and  Franklin  D.  Locke. 
Dated  Buffalo,  N.  Y.,  October  17th,  1910. 

Waaren  B.  Hooker, 

J  .      iS.      Cm 

On  October  12,  1006,  Mr.  Huntley  claimed  inability  to  give  any 
details  regarding  the  affairs  of  the  company,  but  stated  that  it  had 
bettered  itself  since  December,  1905,  by  $250,000. 

On  June  7,  1909,  Mr.  Charles  M.  Gould,  the  treasurer,  put  the 
capital  stock  at  S5,000,000,  which  he  stated  to  be  all  outstanding  and 
held  practically  by  the  Gould  family;  that  there  was  no  bond  or  mort- 
gage indebtedness  of  the  company,  and  that  the  figures  of  April  24, 
1907,  represented  the  principal  portion  of  its  assets,  showing  $2,715,000 
net  over  liabilities  of  $150,000. 

On  August  10, 1910,  the  assets  were  reported  over  $3,000,000  outside 
of  patents  and  good  will,  and  it  was  stated  that  the  company  carried 
large  balance  in  bank. 

I  do  not  understand  the  statement  in  the  letter  of  Sept.  27th,  with 
reference  to  my  connection  with  competing  concerns  and  the  Fidelity 
Trust  Company.  I  am  not  an  officer  or  director  of  the  Fidelity  Trust 
Company.  My  firm  are  its  attorneys  and  1  suppose  I  might  be  regarded 
as  its  counsel.  I  have  no  professional  or  financial  relations  with  any 
competitor  of  the  Gould  Coupler  Company  so  far  as  I  know. 

Franklin  D.  Locke. 

Sworn  to  before  me,  September  10,  1910. 
Wm.  Johnson, 
Notary  Public  in  and  for 
Erie  County,  N.  Y. 
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Form  No.  84 
Affidavit  on  Motion  to  be  Relieved  from  Alternative  Writ  ^ 

Supreme  Court,  Erie  County. 


In  the  Matter  of  the  Appli- 
cation 
of 
lilUan  A.  Gould,  for  an  in- 
spection of  the  books  and 
papers  of  the  Gould  Coup- 
ler Company. 


ss. 


State  of  New  York, 

County  of  Erie, 

City  of  Buffalo. 

I,  Charles  B.  Sears,  being  duly  sworn,  depose  and 
say:  I  reside  in  the  city  of  Buffalo,  am  an  attorney  and 
coimsellor  at  law  and  a  member  of  the  law  firm  of  Rogers, 
Locke  &  Babcock,  attorneys  for  Lillian  A.  Gould.  Here- 
tofore a  motion  was  made  by  me  at  Special  Term  in  this 
proceeding  upon  a  notice  of  motion  addressed  to  the 
Gould  Coupler  Company,  Charles  A.  Gould,  president, 
and  Frederick  P.  Huntley,  vice  president  and  general 
manager,  which  notice  of  motion  was  to  the  effect  that 
on  the  10th  day  of  October,  1910,  at  the  opening  of  court  on 
that  day,  or  as  soon  thereafter  as  counsel  could  be  heard, 
a  motion  would  be  made  on  behalf  of  Lillian  A.  Gould 
for  a  writ  of  mandamus,  directed  to  the  Gould  Coupler 
Company,  requiring  said  Gould  Coupler  Company  per- 
emptorily to  submit  all  and  singular  its  books  of  account, 
records,  papers  and  contracts  kept  or  entered  into  in  its 
business,  to  the  inspection  and  examination  of  said  Lillian 
A.  Gould  and  coimsel  to  be  selected  by  her,  or  to  said 
Lillian  A.  Gould  and  an  expert  accountant  selected  by  her 


1  Prom  MaUer  of  Gould,  201  N.  Y.  597.   See  ante,  page  177. 
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or  by  the  court,  and  to  afford  all  necessary  facilities  for 
such  examination  and  for  the  audit  of  said  books,  accounts 
and  papers  at  a  certain  time  and  place  to  be  fixed  by  the 
court  without  the  interference  on  the  part  of  the  Gould 
Coupler  Company,  its  officers,  agents  or  employes,  and 
for  such  other  relief  in  the  premises  in  behalf  of  the  said 
Lillian  A.  Gould  as  should  be  deemed  just  and  proper  in 
the  premises.  Said  motion  was  noticed  to  be  heard  upon 
the  affidavit  of  LiUian  A.  Gould  verified  on  the  30th  day 
of  September,  1910,  and  affidavit  of  Franklin  D.  Locke 
verified  on  the  30th  day  of  September,  1910. 

I  appeared  at  Special  Term  on  the  said  10th  day  of 
October,  1910,  in  behalf  of  the  said  LiUian  A.  Gould  in 
favor  of  said  motion,  and  the  Gould  Coupler  Company 
appeared  at  said  time  and  place  by  Messrs.  Davis,  Symmes 
&  Schreiber,  55  Liberty  Street,  New  York  City,  its  attor- 
neys, the  Honorable  Daniel  J.  Kenefick,  appearing  as 
counsel  for  the  said  last-mentioned  firm. 

Upon  said  motion,  after  I  had  read  only  the  first  sixteen 
folios  of  the  affidavit  of  Lillian  A.  Gould  and  had  not 
read  the  balance  of  the  affidavit  of  said  Lillian  A.  Gould 
or  the  affidavit  of  Franklin  D.  Locke,  and  after  a  colloquy 
between  the  court,  the  counsel  for  the  Gould  Coupler 
Company  and  myself,  the  court  ordered,  upon  my  motion, 
the  issuance  of  an  alternative  writ  of  mandamus. 

The  motion  for  the  alternative  form  of  the  writ  of 
mandamus  was  made  by  me  through  inadvertence,  mistake 
and  error  on  my  part  as  to  the  scope  of  the  reUef  which 
LilUan  A.  Gould  demanded  and  was  entitled  to  imder  the 
circumstances  shown  by  the  affidavits  and  in  consideration 
of  the  circumstances  occurring  upon  the  hearing  of  the 
motion. 

After  the  hearing  of  this  motion  at  Special  Term,  I 
have  further  considered  the  reUef  to  which,  upon  the 
affidavits  of  LilUan  A.  Gould  and  Franklin  D.  Locke,  said 
LUlian  A.  Gould  is  entitled,  and  am  of  the  opinion  that 
she  is  entitled  to  a  peremptory  writ  of  mandamus.    I  am 
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of  the  opinion  that  the  whole  matter  in  controversy  be- 
tween the  said  Lillian  A.  Gould  and  the  Gould  Coupler 
Company  can  be  speedily  and  properly  adjudicated  if  the 
said  motion  should  now  be  heard  in  full.  Moie  than 
twenty-four  (24)  hours  have  elapsed  since  the  determina- 
tion of  the  court  at  Special  Term,  but  the  alternative  writ 
of  mandamus  has  not  yet  been  issued,  but  it  is  now  within 
the  power  of  the  Gould  Coupler  Company  to  obtain  the 
issuance  of  such  alternative  writ. 

I  therefore  ask  on  behalf  of  Lillian  A.  Gould  to  be  re- 
lieved of  the  order  for  an  alternative  writ  of  mandamus 
made  by  the  court  on  the  10th  day  of  October,  1910,  as 
above  set  forth,  and  that  the  motion  for  the  relief  de- 
manded in  the  notice  of  motion  returnable  on  the  10th 
day  of  October,  1910,  as  above  set  forth,  be  heard  in  full, 
and  that  all  proceedings  on  the  part  of  the  Gould  Coupler 
Company,  in  this  proceeding,  be  stayed  until  the  hearing 
and  determination  of  the  motion  for  the  relief  desired. 

No  previous  application,  except  as  above  set  forth,  has 
been  made  for  the  relief  above  sought,  or  for  an  order  to 
show  cause. 

Charles  B.  Sears. 

Subscribed  and  sworn  to  before 
me  this  15th  day  of  Oct.,  1910. 
A.  W.  Sawyer, 
Notary  Pubhc  in  and  for  Erie  Co. 


Order  granting  peremp- 
tory writ  of  mandamus. 
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Form  No.  36 

Order  Quashing  AltematiTe  Writ  and  Granting  Peremptory  Writ 

of  Mandamus  ^ 

At  a  Special  Term  of  the  Supreme  Court  held  in  and 
for  the  county  of  Erie,  at  the  city  and  county  hall  in  the 
city  of  Bujffalo,  on  the  25th  day  of  October,  1910. 

Present:  Honorable  Warren  B.  Hooker,  Justice  Pre- 
siding. 

In  the  Matter  of  the  Appli- 
cation 

of 

Lillian  A,  Gould,  for  an  in- 
spection of  the  books  and 
papers  of  the  Gould  Coup- 
ler Company. 

An  order  to  show  cause  herein  granted  on  the  17th  day 
of  October,  1910,  and  made  returnable  on  the  21st  day  of 
October,  1910,  having  been  continued  from  said  return 
day  until  this  day,  and  coming  on  to  be  heard,  and 

Upon  reading  and  filing  the  affidavit  of  Charles  B.  Sears, 
verified  the  15th  day  of  October,  1910,  the  affidavit  of 
Lillian  A.  Gould,  verified  the  30th  day  of  September,  1910, 
and  the  affidavit  of  Franklin  D.  Locke,  verified  the  30th 
day  of  September,  1910,  and  the  notice  of  motion  originally 
returnable  on  the  10th  day  of  October,  1910,  wherein  it 
appears,  among  other  things,  that  pursuant  to  the  said 
notice,  a  motion  was  previously  and  on  the  10th  day  of 
October,  1910,  made  at  Special  Term  for  a  writ  of  manda- 
mus herein,  and  that  upon  said  motion,  the  court  ordered 
the  issuance  of  an  alternative  writ  of  mandamus  on  motion 
of  the  attorney  for  the  petitioner,  but  such  alternative 
writ  of  mandamus  has  not  been  issued  and  the  motion 
for  the  alternative  form  of  the  writ  was  made  through 
inadvertence,  mistake  and  error,  and  sufficient  ground 

» From  MaUer  of  Goidd,  201  N.  Y.  597.   See  ante,  page  177. 
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appears  why  the  petitioner  should  not  be  relieved  from 
the  order  for  an  alternative  writ  heretofore  made,  and 

It  further  appearing  from  the  undisputed  facts  in  said 
affidavits  that  the  petitioner  is  entitled  to  a  peremptory 
writ  of  mandamus  as  hereinafter  ordered,  and  after  hear- 
ing Mr.  Charles  B.  Sears,  coimsel  for  the  petitioner  in 
favor  of  the  motion,  and  Hon.  Daniel  J.  Kenefick,  coimsel 
for  the  Gould  Coupler  Company  in  opposition  thereto, 
who  also  read  in  opposition  the  affidavit  of  Charles  A. 
Gould,  verified  the  7th  day  of  October,  1910,  the  affidavit 
of  Frederick  P.  Huntley  verified  the  7th  day  of  October, 
1910,  the  affidavit  of  George  G.  Milne  verified  the  7th 
day  of  October,  1910,  and  the  affidavit  of  WiUiam  B. 
Symmes,  Jr.,  verified  the  21st  day  of  October,  1910. 

And  on  motion  of  Rogers,  Locke  &  Babcock,  attorneys 
for  the  petitioner. 

It  is  hereby  ordered  that  the  said  LilUan  A.Gould,  the 
petitioner,  be  and  she  hereby  is  reUeved  from  the  order 
for  an  alternative  writ  of  mandamus  heretofore  made  on 
the  10th  day  of  October,  1910,  but  not  entered,  and 

It  is  hereby  further  ordered  that  a  peremptory  writ 
of  mandamus  issue  directed  to  the  Gould  Coupler  Com- 
pany, a  corporation  organized  under  the  laws  of  the  State 
of  New  York,  requiring  the  said  Gould  Coupler  Company 
peremptorily  to  submit,  all  and  singular,  its  books,  ac- 
counts', records,  papers  and  contracts  kept  or  entered 
into  in  its  business  from  the  time  of  its  incorporation  in 
1903,  to  the  present  time,  to  the  inspection  and  examina- 
tion of  the  said  Lillian  A.  Gould  and  an  expert  accountant 
to  be  selected  by  her  and  approved  by  the  court,  and  to 
afford  all  necessary  facilities  for  such  inspection  and  for 
an  audit  of  such  books,  accounts,  records,  papers  and 
contracts  at  the  offices  of  the  Gould  Coupler  Company 
in  the  village  of  Depew,N.  Y.,and  in  the  city  of  New  York, 
at  a  time  which  shall  be  specified  in  a  written  notice  to  be 
given  by  the  said  Lillian  A.  Gould  to  the  Gould  Coupler 
Company,  which  notice  shall  appoint  a  day  not  less  than 
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eight  days  after  the  service  of  such  notice  for  the  be^nning 
of  such  inspection  and  audit  and  the  inspection  and  audit 
to  continue  thereafter  until  the  same  are  complete,  but 
not  to  exceed  sixty  (60)  days,  without  interference  upon 
the  part  of  the  Gould  Coupler  Company  or  any  of  its 
ofl&cers,  agents  or  employes. 


Granted  10/25,  1910. 


Enter 
Warren  B.  Hooker, 


G.  V.  Laughlin, 
Special  Deputy  Clerk. 


Form  No.  86 
Peremptory  writ  of  mimdamus  > 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 
to  the  Gould  Coupler  Company: 

Whereas,  it  appears  to  us  from  the  undisputed  facts  in 
the  affidavits  of  Lillian  A.  Gould  and  Franklin  D.  Locke, 
each  verified  the  30th  day  of  September,  1910,  Charles  A. 
Gould,  Frederick  P.  Huntley  and  George  G.  Milne,  each 
verified  the  7th  day  of  October,  1910,  and  William  Symmes, 
Jr.,  verified  the  21st  day  of  October,  1910,  that  the  Gould 
Coupler  Company  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York;  that  Lillian  A. 
Gould  is  a  stockholder  therein,  holdmg  in  her  own  right 
four  hundred  seventeen  (417)  shares  of  the  capital  stock, 
and  as  executrix  of  the  last  will  and  testament  of  Henry 
C.  Gould,  one  share,  and  that  Jane  Adelaide  Gould,  the 
infant  daughter  of  Lillian  A.  Gould,  who  resides  with 
Lillian  A.  Gould,  is  the  owner  of  eighty-three  (83)  shares, 
said  shares  being  of  the  par  value  of  one  hundred  ($100) 
dollars,  and 

» From  Matter  of  Gould,  201  N.  Y.  597.   See  ante,  page  177. 
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Whereas,  it  further  appears  that  the  said  LilUan  A. 
Gould  has  never  been  able  to  obtain  any  definite  informa- 
tion about  the  extent  of  the  earnings  of  the  company, 
the  disposition  of  its  assets,  the  amount  of  its  UabiUties 
or  the  value  of  its  stock,  and  it  is  material  and  necessary 
to  the  said  Lillian  A.  Gould  to  know  about  the  same  in 
order  to  protect  her  interests  and  to  determine  the  value 
of  her  stock,  so  as  to  decide  what  disposition  to  make  of 
her  said  stock,  and  whereas  it  further  appears  that  it  is 
necessary  for  said  Lillian  A.  Gould  to  make  some  disposi- 
tion of  her  said  stock,  and 

Whereas,  it  further  appears  that  the  said  LiUian  A. 
Gould  has  duly  made  request  to  be  permitted  to  have 
an  audit  made  on  the  accounts  of  the  said  company  and 
to  see  the  company's  last  trial  balance,  which  the  Gould 
Coupler  Company  has  imjustly  refused,  and 

Whereas,  from  these  and  other  undisputed  facts  con- 
tained in  the  said  affidavits,  the  said  Lillian  A.  Gould 
has  shown  that  she  is  entitled  to  an  inspection  of  the  books 
and  accoimts  of  the  Gould  Coupler  Company. 

Now,  therefore,  we  command  you,  the  Gould  Coupler 
Company,  peremptorily  to  submit,  all  and  singular,  your 
books,  accounts ,  records,  papers  and  contracts  kept  or 
entered  into  in  your  business  from  the  time  of  your  in- 
corporation in  1903  to  the  present  time,  to  the  inspection 
and  examination  of  the  said  Lillian  A.  Gould  and  an  ex- 
pert accountant  to  be  selected  by  her  and  approved  by 
the  court,  and  to  aflFord  all  necessary  faciUties  for  such  in- 
spection and  for  an  audit  of  such  books,  accounts,  records, 
papers  and  contracts  at  the  offices  of  the  Gould  Coupler 
Company  in  the  village  of  Depew,  town  of  Lancaster  and 
county  of  Erie,  and  in  the  city  of  New  York,  at  a  time 
which  shall  be  specified  in  a  written  notice  to  be  given  by 
the  said  Lillian  A.  Gould  to  the  Gould  Coupler  Company, 
which  notice  shall  appoint  a  day  not  less  than  eight  (8) 
days  after  the  service  of  such  notice  for  the  beginning  of 
such  inspection  and  audit,  and  the  inspection  and  audit 
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to  continue  thereafter  until  the  same  are  complete,  but 
not  to  exceed  sixty  (60)  days  without  interference  on  the 
part  of  the  Gould  Coupler  Company  or  any  of  its  officers, 
agents  or  employ^. 

And  in  what  manner  this  our  conmiand  is  executed, 
make  it  appear  to  oiu*  Supreme  Court  at  its  Special  Term 
to  be  held  at  the  city  and  county  hall  in  the  city  of  Bu£Falo 
on  the  3rd  day  of  April,  1911,  then  and  there  returning 
this  our  writ  according  to  the  provisions  of  Title  2,  Chap. 
16  of  the  Code  of  Civil  Procedure. 

Witness,  Honorable  Warren  B.  Hooker,  Justice  of  our 
said  coxuii,  at  the  city  and  county  hall  in  the  city  of 
Buffalo,  N.  Y.,  this  2nd  day  of  December,  1910. 

C.  W.  Chapin, 


Clerk. 


I  hereby  allow  the  foregoing  writ. 

Warren  B.  Hooker, 
[Seal]  J.  S.  C. 


Thomas  E.  Powers,   Respondent,   v.  Henrt  Riddeb, 

Appellant  ^ 

(142  App.  Div.  457;  First  Department,  Januaiy  20,  1911) 
Motion  to  strike  out  redundant  allegations  in  complaint  for  libel 


1.  Redundant  allegations  should  be  stricken  out  of  a  complaint 
even  though  it  is  possible  that  the  plaintiff  may  be  permitted 
to  prove  at  the  trial  the  truth  of  such  allegations.^ 

Appeals  by  the  respective  defendants,  Henry  Ridder 
and  the  Catholic  News  Publishing  Company,  the  appeal 

^  For  the  complaint  in  this  case  with  the  matter  stricken  out  indi- 
cated, see  post,  page  206. 

*  The  defendant  cited  the  following  cases  in  his  brief  in  the  Appelate 
Division  as  supporting  his  motion  to  strike  out:  8chroedery,Po8l,  3  App. 
Div.  411;  38  Supp.  677;  Hamilton  v.  Hamitton,  124  App.  Div.  619;  119 
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in  each  case  being  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term,  denjdng  in  each  case 
the  defendant's  motion  to  strike  certain  allegations  from 
the  amended  complaint  as  irrelevant  and  redundant. 
Reversed. 

John  E.  Donnelly  J  for  the  appellants. 

Af .  De  Witt,  for  the  respondent. 

Miller,  J. : 

The  action  is  for  libel.  It  is  not  contended  by  the  plain* 
tiff  that  the  allegations  sought  to  be  stricken  out  are 
necessary  to  a  statement  of  the  plaintiff's  cause  of  action. 
The  most  that  is  claimed  is  that  'Hhe  facts  alleged  may  be 
or  become  relevant."  Ultimate,  not  evidentiary  facts 
are  to  be  pleaded.  Possibly,  the  plaintiff  may  be  per- 
mitted to  prove  on  the  trial  the  truth  of  the  averments 
sought  to  be  stricken  out,  although  it  may  be  difficult 
now  to  understand  how  such  proof  can  become  relevant, 
but  such  possibility  does  not  justify  the  retention  of  re- 
dundant matter  in  the  complaint.  If  said  facts  ever  can 
become  relevant  they  can  be  proved  without  being  specif- 
ically averred  in  the  complaint,  and  the  defendant  should 
not  be  compelled  to  plead  to  evidence.  Schroeder  v.  Post, 
3  App.  Div.  411;  HamxUUm  v.  Hamilton,  124  id.  619; 
Cleminshaw  v.  Coon,  136  id.  160. 

Supp.  221;  ChiUenden  v.  San  Domingo  Imp.  Co.,  125  App.  Div.  855; 
110  Supp.  148;  Schroeder  v.  Young,  49  App.  Div.  640;  03  Supp.  110; 
Cleminshaw  v.  Coon,  136  App.  Div.  160;  120  Supp.  ISl;  Brown  v.  FUk, 
37  Miac.  367;  75  Supp.  460;  (rcv'd  76  App.  Div.  329;  78  Supp.  414); 
WUliama  v.  Hayes,  5  How.  Pr.  470;  Ren&sdaer,  etc..  Plank  Road  Co.  v. 
Wet$a,  6  H<yw.  Pir.  68;  Stewart  v.  BoughUm,  6  How.  Pr.  71;  Brown  v. 
Onie,  6  How.  Pr.  376;  Wooden  v.  Strew,  10  How.  Pr.  48;  dark  v.  Ottenr 
doffer,  2  Month.  Law.  Bull.  4;  Virginia,  etc.,  Loan  &  Tnist  Co.  v.  Mac- 
Kay,  23  Week.  Dig.  37. 

tar  a  full  diBcuBSioii  of  the  subject  see  B^adbubt's  Rules  of  PtSAD- 
iNO,  pa^  1706. 
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The  orders  should  be  reversed,  with  ten  ($10.00)  dollars 
costs  and  disbursements,  and  the  motions  granted,  with 
ten  ($10.00)  dollars  costs. 

Ingraham,  p.  J.,  Laxjghlin,  Clarke  and  Scott,  JJ., 
concurred. 

Orders  reversed,  with  ten  ($10.00)  dollars  costs  and 
disbursements,  and  motions  granted,  with  ten  ($10.00) 
dollars  costs. 


Fonn  No.  37 
Complaint  in  action  for  libel  > 

New  York  Supreme  Court, 
New  York  County. 


Thomas  E.  Powers, 
Plaintifif, 
against 
Henry  Ridder, 

Defendant. 


The  plaintiff  above-named,  by  William  F.  Walsh,  his 
attorney,  for  his  amended  complaint  herein,  alleges: 

I.  That  the  plaintiff  is,  and  for  many  years  past  has 
been,  engaged  in  the  profession  or  occupation  of  artist 
and  newspaper  cartoonist  in  the  city  of  New  York  and  is 
widely  known  as  a  newspaper  cartoonist  not  only  in  the 
city  and  State  of  New  York  but  throughout  the  United 
States  by  reason  of  the  publication  in  newspapers  of  mil- 
lions of  copies  of  cartoons  and  hiunorous  pictures  designed 
and  drawn  by  the  plaintiff  and  bearing  the  imprint  of 
plamtiff 's  autograph. 

That  the  plaintiff  earns  his  livelihood  by  designing  and 
drawing  cartoons  and  humorous  pictures  as  aforesaid, 
and  by  reason  of  the  plaintiff's  reputation  for  judgment, 

\FTom  Powers  v.  Ridder,  142  App.  Div.  457;  126  Supp.  820.  See 
ante,  page  204. 
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discrimination  and  tactfnlness  as  well  as  by  reason  of  the 
popularity  and  vogue  of  plaintiflf's  cartoons  and  drawings, 
the  plaintiff  is  in  receipt  of  a  large  annual  income  from 
his  work,  the  continuance  of  which  is  dependent  upon 
the  maintenance  of  plaintiff's  good  repute. 

Plaintiff  further  alleges,  that  he  is  and  always  has  been, 
a  member  of  the  Catholic  church  and  has  always  held 
that  church  in  high  esteem  and  respect,  and  has  always 
had  the  reverence  for  his  Holiness  the  Pope  that  is  due 
the  head  of  the  Cathohc  church  from  every  loyal  member 
of  that  church. 

II.  That  on  the  7th  day  of  August,  1909,  the  defendant, 
maliciously  contriving  and  intending  to  injure  the  plaintiff 
in  his  profession  and  to  cause  it  to  be  believed  that  the 
plaintiff  was  faithless  to  his  reUgion,  an  enemy  of  the 
Catholic  church,  a  scoffer  at  and  insulter  of  Pope  Pius  X, 
and  a  newspaper  man  of  no  judgment,  tact  or  discrinoina- 
tion,  in  an  article  referring  to  an  editorial  on  the  King  of 
Spain  which  appeared  in  the  Evening  Jomnal  of  July  30, 
1909,  did  publish,  edit  and  cause  to  be  widely  circulated 
in  "The  Cathohc  News,"  a  newspaper  circulating  among 
members  of  the  Cathohc  Church,  of  and  concerning  the 
plaintiff  in  his  profession,  the  following  false,  wicked  and 
defamatory  matter  imder  heading : "  An  Insult  to  the  Faith 
of  CathoUcs,"  to  wit: 

"Accompanying  this  editorial  (meaning  the  aforesaid 
editorial  concerning  the  King  of  Spain)  there  appeared 
the  next  day  a  cartoon  from  one  T.  E.  Powers  (meaning 
the  plaintiff)  which  represented  the  King  of  Spain  on  his 
way  to  the  'Down  and  Out  Club.'  On  the  walls  of  this 
structure,  waiting  to  welcome  hun,  were  figures  of  WiUiam 
Jennings  Bryan,  Castro,  the  deposed  Sultan  of  Turkey, 
and  the  Pope.  The  single  mquiry  which  I  wish  to  make 
of  the  Catholics  of  New  York,  their  leaders,  clerical  and 
lay,  their  organizations  like  the  Catholic  Club  and  the 
.JQiights  of  Columbus  is  this:  Are  they  to  accept  this 
insult  to  their  faith  and  their  Pope?  ...  I  do  not  enter 
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into  argument  with  the  editor  who  penned  the  editorial  for 
that  would  be  lost  time.  I  write  to  ask  the  Catholics  of 
this  city  if  they  will  permit  this  sneer  at  their  faith  and  their 
Pope  (meaning  plaintiff's  said  cartoon),  this  insult  upon 
their  coreligionists  to  pass  by  imrebuked;  impunished." 

III.  That  as  a  matter  of  fact,  as  the  defendant  well 
knew  and  as  an  inspection  of  the  said  cartoon  sufficed  to 
show,  there  was  no  representation  of  the  Pope  in  said 
cartoon  and  no  reference  to  the  Pope;  that  the  only  figures 
portrayed  in  said  cartoon  were  those  of  the  King  of  Spain, 
the  deposed  Sultan  of  Turkey,  the  Shah  of  Persia,  Bryan 
and  Castro,  the  ex-president  of  Venezuela. 

Moreover,  plaintiff  alleges  that  said  picture  not  only  showed 
upon  its  face  who  the  figures  portrayed  therein  represented, 
hut  that  said  cartoon  was  one  of  a  series  containing  the  same 
figures  J  and  that  just  previous  to  the  publication  of  the  cartoon, 
falsely  and  maliciausly  described  by  the  defendant  as  afore- 
said,  the  plaintiff  drew  and  there  was  published  in  the  ''New 
York  Evening  Journal "  another  cartoon  in  which  the  same 
figures  were  represented  with  the  names  attached  and  in  which 
the  identical  figure  falsely  claimed  and  stated  by  the  defendant 
to  have  been  a  representation  of  the  Pope  was  labeled  in  large 
letters  "  The  Shah  of  Persia:'  ^ 

y.  That  by  reason  of  the  premises  the  plaintiff  has 
sustained  damages  in  the  sum  of  one  himdred  thousand 
($100,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  one  hundred  thousand  ($100,000) 
dollars  damages,  besides  the  costs  and  disbursements  of 
this  action. 

William  F.  Walsh, 
Attorney  for  Plaintiff, 

No.  220  Broadway, 
Manhattan,  New  York  City. 

[Verification.] 

^  The  foregoing  paragraph  in  italics  is  the  one  which  was  fltriokli^ 
out  by  the  order  loade  in  this  case. 
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LoRENZ  Reich,  Appellant,  v.  Eva  S.  Cochran  et  al.,  as 
Executors  and  Trustees  under  the  Will  of  William  F. 
Cochran,  Deceased,  Respondent  * 

(201  N.  Y.  450;  April,  1911) 

Landlord  and  tenant;  siimmary  proceedings;  petition;  sufficient 

allegation  of  relation  of  parties 

1.  A  petition  for  the  summary  removal  of  a  tenant  in  which  it 
is  alleged  that  the  petitioner  is  the  landlord  of  the  premises, 
which  are  properly  described,  which  recites  a  lease  thereof 
from  the  landlord  to  the  tenant,  alleges  that  the  tenant  went 
into  possession  under  the  lease  and  continued  in  possession, 
that  the  petitioner  ''now  is,  and  ever  since  the  making  of 
the  said  lease  has  been,  the  landlord  of  the  said  Lorenz  Reich 
(tenant)  with  respect  to  the  above-described  premises,  and 
entitled  to  the  rent";  that  certain  rent  is  due  and  unpaid,  that 
a  demand  has  been  duly  made  therefor,  that  the  tenant  has 
failed  to  pay  and  holds  over  without  the  petitioner's  permis- 
sion, sufficiently  sets  forth  the  relation  of  landlord  and  tenant 
between  the  parties  to  support  the  siunmary  proceeding. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Department,  afiSrm- 
ing  a  judgment  in  favor  of  defendants  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on  trial  at  Special 
Term. 

Affirmed. 

Alion  B.  Parker,  Frank  S.  Black,  Edmund  L.  Mooney, 
Charles  T.  B.  Rowe,  Frederick  A.  Card  and  Theodore  du 
Moulin,  for  appellant. 

Samuel  UrUermyer,  James  L.  Bishop  and  Percy  H. 
Stewart,  for  respondents. 

^See  petition  with  notice  to  quit  and  affidavit  of  service  from 
this  case  postf  page  215. 

14 
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Werner,  J. : 

After  more  than  twenty  (20)  years  of  almost  continuous 
legal  warfare,  the  history  of  the  greater  part  of  which  is 
very  impressively  set  forth  in  the  comprehensive  and  able 
opinion  of  Mr.  Justice  Hatch  written  for  the  Appellate 
Division  of  the  First  Department  upon  a  former  appeal 
herein  (105  App.  Div.  544),  the  parties  to  this  suit  have 
apparently  reached  the  end  of  their  litigious  journey.  The 
consolidated  actions,  which  have  eventuated  in  the  judg- 
ment now  before  us  for  review,  were  brought  to  set  aside 
an  order  of  the  District  Court  of  the  city  of  New  York  for 
the  sixth  Judicial  District,  made  August  12th,  1892,  in  a 
simunary  proceeding  instituted  by  William  C.  Cochran, 
the  testator  of  the  defendants,  against  Lorenz  Reich,  the 
plaintiff  herein,  to  dispossess  the  latter  from  premises  in 
the  city  of  New  York  known  as  the  Cambridge  hotel,  and 
for  other  relief  which  it  would  be  improfitable  to  recapitu- 
late. At  Special  Term  the  complaint  was  dismissed  on  the 
merits  upon  findings  of  fact  and  conclusions  of  law  which 
were  unanimously  affirmed  at  the  Appellate  Division. 
This  result  was  inevitable  in  view  of  our  decision  in  Reich 
V.  Cochran,  151  N.  Y.  122,  which  was  a  suit  between  the 
same  parties,  and  in  which  it  was  held  that  the  final  order 
in  the  summary  proceedings  above  referred  to  was  a  valid 
adjudication  and  a  conclusive  bar  to  an  action  brought 
by  Reich  against  Cochran  to  cancel  the  lease  between 
them  on  the  ground  that  it  was  intended  as  a  mortgage, 
which  was  claimed  to  be  void  for  usury.  In  these  circum- 
stances we  should  be  content  to  affirm  the  judgment  of 
the  Appellate  Division  herein  without  any  further  ex- 
pression of  oiu*  views,  were  it  not  for  a  single  question 
argued  by  the  learned  counsel  for  the  appellant  on  the 
authority  of  certain  cases  in  our  Supreme  Court. 

It  is  asserted  that  the  petition,  which  was  the  foundation 
for  the  summary  proceeding  of  August,  1892,  was  in- 
sufficient to  invest  the  District  Court  with  jurisdiction, 
because  it  failed  to  set  forth  such  a  statement  of  the  pe- 
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titioner's  interest  in  the  premises  as  is  required  by  the 
statute.  In  support  of  the  argument  made  in  that  behalf 
we  are  referred  to  certain  decisions  which  we  will  briefly 
consider  for  the  purpose  of  removing  what  appears  to  be 
a  misapprehension  of  the  requirements  of  the  statutes 
relating  to  summary  proceedings.  Section  2235  of  the 
Code  of  Civil  Procedure  enumerates  the  various  persons 
by  whom  a  petition  in  summary  proceedings  may  be  made 
and  provides  that  ''the  applicant  must  present  to  the  judge 
or  justice  a  written  petition,  verified  in  like  manner  as  a 
verified  complaint  in  an  action  brought  in  the  Supreme 
Court;  describing  the  premises  of  which  the  possession  is' 
claimed,  and  the  interest  therein  of  (he  petitioner,  or  the 
person  whom  he  represents;  stating  the  fads,  which,  according 
to  (he  provisions  of  this  title,  authorize  the  applicaiion  by 
the  petitioner,"  etc.  As  we  understand  the  argument  of 
the  learned  coimsel  for  the  appellant,  it  is  that  a  petitioner 
must  set  forth  in  detail  the  facts  which  underlie  his  claim 
of  interest  in  the  premises,  and  from  this  postulate  he 
proceeds  to  the  proposition  that  the  petition  made  by 
Cochran  in  1892  was  insufficient  because  it  does  not  state 
these  underlying  facts.  That  petition  named  Cochran 
as  landlord  of  the  premises  which  were  accurately  de- 
scribed; it  recited  a  lease  thereof  made  by  Cochran  to 
Reich  at  the  time  when  the  lessor  was  entitled  to  possel^ 
sion;  it  alleged  that  Reich  entered  imder  that  lease  and 
continued  in  possession  thereunder;  that  the  petitioner 
''now  is,  and  ever  since  the  making  of  the  said  lease  has 
been,  the  landlord  of  the  said  Lorenz  Reich  with  respect 
to  the  above-described  premises,  and  entitled  to  the  rent " ; 
that  a  certain  amount  of  rent  is  due  and  unpaid  for  which 
demand  has  been  made,  and  that  the  tenant  has  failed 
to  pay  and  holds  over  without  the  petitioner's  permission. 
A  short  reference  to  the  history  of  the  statutes,  relating 
to  summary  proceedings,  and  to  the  provisions  of  the 
statute  as  it  now  stands,  will  serve  to  show  what  we  think 
is  meant  by  the  statutory  requirement  that  the  petitioner 
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shall  describe  his  interest  in  the  premises  and  state  the 
facts  which  authorize  him  to  make  an  application  for  the 
removal  of  the  tenant. 

Prior  to  1820  the  only  remedy  which  a  landlord  had 
was  by  action  in  ejectment.  That  was,  of  course,  an  ex- 
pensive and  dilatory  proceeding  which  in  many  instances 
amounted  to  a  denial  of  justice.  The  statute  of  1820  was 
designed  to  remedy  this  evil  by  providing  the  landlord 
with  a  simple,  expeditious  and  inexpensive  means  of 
regaining  possession  of  his  premises  in  cases  where  the 
tenant  refused  upon  demand  to  pay  rent,  or  where  he 
wrongfully  held  over  without  permission  after  the  expira- 
tion of  his  term.  Originally  the  statute  was  confined  to 
cases  of  forcible  entry  and  detainer  and  to  cases  where  the 
strictly  conventional  relation  of  landlord  and  tenant, 
created  by  agreement,  existed  between  the  parties.  The 
latter  class  embraced  only  those  cases  where  the  person  in 
possession  had,  by  some  act  or  agreement,  recognized  an- 
other as  his  landlord  and  had  thus  foreclosed  himself  of 
the  right  to  dispute  the  title.  Under  this  early  statute  it 
was  enough  that  the  landlord,  lessor,  his  legal  representa- 
tives, agents  or  assigns  should  make  an  affidavit  of  the 
facts  which  authorized  the  removal  of  the  tenant.  2  Rev. 
Stat.,  Chap.  8,  Title  10,  art.  2,  §  29.  In  cases  of  forcible 
entry  and  detainer  a  more  formal  complaint  was  required  in 
which  it  was  necessary  to  state  that  the  complainant  had 
"an  estate  of  freehold  or  for  term  of  years  in  the  premises, 
then  subsisting,  or  some  other  right  to  the  possession 
thereof,  stating  the  same."  2  Rev.  Stat.,  Chap.  8,  Title  10, 
art.  1,  §  3.  By  degrees  the  remedy  has  been  extended  until 
the  statute  now  covers  a  variety  of  cases,  such  as  holding 
over  after  title  has  been  perfected  imder  a  sale  on  execu- 
tion, or  under  foreclosiure,  or  imder  agreements  to  work 
land  on  shares,  or  where  property  has  been  squatted  upon, 
or  where  an  owner  or  tenant  of  premises  in  the  neighbor- 
hood of  premises  used  or  occupied  as  a  bawdy  house  is 
authorized  to  institute  proceedings.    All  these  different 
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cases  are  provided  for  in  Chap.  17,  Title  2  of  the  Code  of 
Civil  Procedure,  which  embraces  §  2235,  in  which  we  find 
the  direction  that  the  applicant  must  describe  "the 
premises  of  which  the  possession  is  claimed,  and  the  in- 
terest therein  of  the  petitioner,  or  the  person  whom  he 
represents;  stating  the  facts,  which,  according  to  the  pro- 
visions of  this  title,  authorize  the  application  by  the  pe- 
titioner, and  the  removal  of  the  person  in  possession." 
As  we  construe  this  section  it  simply  means  that  if  the 
case  is  one  of  landlord  and  tenant  that  fact  should  be 
stated;  if  it  is  a  case  in  which  a  piu'chaser  under  execution 
is  entitled  to  possession,  that  fact  should  be  stated,  and 
so  on  through  the  list.  It  does  not  mean  that  the  appli- 
cant, who  is  a  landlord  or  lessor,  must  plead  the  evidence 
upon  which  his  right  or  title  depends.  The  phraseology 
of  the  present  statute  has  simply  been  adapted  to  the 
various  cases  covered  by  it.  In  a  case  of  landlord  and 
tenant  it  is  enough  to  make  any  statement  from  which 
it  is  clear  that  the  applicant  is  the  lessor  or  his  assignee, 
and  that  the  person  in  possession  is  the  lessee  or  his  as- 
signee under  a  lease  between  the  parties  or  their  assignors. 
If  that  is  clearly  stated  the  applicant's  interest  in  the 
premises  is  properly  set  forth.  Tested  by  this  rule,  Coch- 
ran's petition  of  August,  1892,  was  sufficient  to  give  the 
District  Court  jurisdiction.  The  effect  of  the  Code  revi- 
sion was  to  bring  summary  proceedings  within  the  range 
of  our  remedial  procedure,  and  not  to  render  them  more 
technical  than  they  were  before.  They  are  still  statutory 
proceedings,  in  the  prosecution  of  which  the  requirements 
of  the  statute  must  be  met,  and  they  are  usually  instituted 
in  courts  of  circumscribed  jurisdiction,  where  the  right 
to  act  depends  upon  the  sufficiency  of  the  record.  But 
they  should  not  be  so  hypercritically  restricted  as  to  de- 
stroy the  very  remedy  which  they  are  designed  to  afford. 

We  think  the  provisions  of  §  2235  of  the  Code  of  Civil 
Procedure  were  construed  too  narrowly  in  Ferber  v.  Apfel, 
113  App.  Div.  720,  723,  and  Matthews  v.  Carman,  122 
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App.  Div.  582,  although  the  decisions  in  both  of  those 
cases  were  right  upon  other  grounds  which  we  need  not 
discuss.  The  decision  in  Schneider  v.  Leizman,  67  Hun, 
56 ly  was  clearly  justified  by  the  peculiar  facts  of  that 
case.  The  action  was  in  equity  to  restrain  the  issuance  of 
a  warrant  in  summary  proceedings  under  the  section  of 
the  Code  relating  to  forcible  entry  and  detainer.  The 
petition  contained  no  description  of  the  applicant's  in- 
terest in  the  premises  except  the  statement  that  he  was 
'4n  the  quiet  and  peaceable  possession  and  occupancy" 
thereof  and  entitled  to  remain  so.  This  was  not  a  state- 
ment of  a  fact  but  a  bald  conclusion. 

There  is  another  line  of  cases  in  the  Supreme  Coiuii 
the  decisions  in  which  are  quite  consonant  with  our  views 
as  to  the  requirements  of  §  2235  of  the  Code  of  Civil 
Procedure.  In  Rowland  v.  Dillinghaniy  83  App.  Div.  156, 
it  was  held  that  a  petition  made  by  an  executor  which  set 
forth  that  portion  of  the  will  which  gave  him  authority 
to  sell  and  dispose  of  real  estate,  supplemented  by  the 
statement  that  he  had  entered  into  an  agreement  with 
the  defendant  as  tenant,  was  sufficient  to  confer  jurisdic- 
tion in  summary  proceeding^.  To  the  same  effect  is  the 
decision  of  the  Appellate  Term  in  New  York  city  in  the 
case  of  Slater  v.  Waierson  &  Law  Amitsement  Co.,  58 
Misc.  215  where  it  was  held  that  the  allegation  that  the 
petitioner  had  made  an  agreement  with  the  defendant 
whereby  the  premises  were  let  for  a  specified  rent  was  a 
compliance  with  the  statute.  In  that  case  Bischofif,  J., 
very  clearly  stated  what  we  regard  as  the  true  rule  when 
he  said:  "The  requirement  of  a  description  of  the  peti- 
tioner's interest  in  the  premises  obviously  means  no  more 
than  that  the  petition  must  present  a  case  within  these 
provisions,  that  is  to  say:  it  must  appear  that  the  peti- 
tioner's interest  is  that  of  landlord  or  lessor"  or  otherwise 
''as  the  case  requires.  .  .  .  One  who  has  entered  into 
possession  of  premises  imder  an  agreement  to  pay  rent 
therefor  is  estopped  from  disputing  his  lessor's  title.    The 
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latter's  interest  is,  therefore,  apparent  from  the  agreement, 
and  conduswely  so;  and  the  derivation  of  his  title  or  right  to 
make  the  lease  is  not  requisite  to  the  jvrisdiclion  of  the  court  J^ 
(Page  216.)  Other  cases  in  which  this  correct  rule  has 
been  followed  are  Cappel  v.  London,  61  Misc.  662;  Vn- 
derhia  v.  Cohm,  61  Misc.  627;  Dreyfus  v.  CarroUy  28  Misc. 
222,  224. 
The  judgment  herein  must  be  afl5rmed  with  costs. 

CxjLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Hiscock  and 
Collin,  JJ.,  concur. 


Judgment  affirmed. 


Form  No.  88 


Petition  in  Summaxy  Proceeding  by  Landlord  to  Remove  Tenant, 
With  Notice  to  Quit  and  Affidavit  of  Service  ^ 

District  Court  of  the  city  of  New  York, 

For  the  Sixth  Judicial  District. 


William  F.  Cochran, 

Landlord, 
against 

Lorenz  Reich, 

Tenant. 


To  the  District  Court  in  the  city  of  New  York  for  the 
Sixth  Judicial  District. 

The  petition  of  William  F.  Cochran  respectfully  shows, 
upon  information  and  belief,  as  follows : 

That  your  petitioner  is  the  landlord  of  Lorenz  Reich 
in  respect  to  the  foUowing  described  premises,  that  is 
to  say:  All  those  four  certain  lots  of  land  with  the  build- 
ings thereon,  situate,  lying  and  being  in  the  twenty-first 
ward  of  the  city  of  New  York  knovm  by  the  street  num- 

1  From  AeicA  V.  CocAran,  201 N.  Y.  450.  See  ante,  page  209. 
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bers  three  hundred  twenty-eight  (328),  three  hundred 
thirty  (330),  three  hundred  thirty-two  (332),  and  three 
hundred  thirty-four  (334)  Fifth  avenue,  bounded  and 
described  as  follows:  Beginning  at  the  intersection  of  the 
westerly  side  of  the  Fifth  avenue  with  the  southerly  side 
of  West  Thirty-third  street  and  running  thence  in  a  south- 
erly direction  along  the  westerly  side  of  the  Fifth  avenue 
ninety-eight  (98)  feet  and  nine  (9)  inches;  thence  westerly 
and  at  right  angles  with  Fifth  avenue  one  hundred  (100) 
feet;  thence  northerly  parallel  with  Fifth  avenue  ninety- 
eight  (98)  feet  and  nine  (9)  inches  to  the  southerly  side  of 
Thirty-third  street  and  thence  along  the  southerly  side 
of  Thirty-third  street  in  an  easterly  direction  one  hundred 
(100)  feet  to  the  place  of  beginning;  together  with  the 
furniture,  jQxtures  and  other  personal  property  at  the  time 
of  the  making  of  the  lease  hereinafter  mentioned  belonging 
to  your  petitioner  and  then  in  or  upon  said  premises,  and 
used  in  the  business  of  carrying  on  a  hotel  or  apartment 
house,  thereon. 

That  heretofore,  by  a  certain  indenture  of  lease  bearmg 
date  the  first  day  of  February,  eighteen  hundred  and 
eighty-eight  (1888),  made  by  your  petitioner  to  the  said 
Lorenz  Reich,  your  said  petitioner  being  then  entitled  to 
the  possession  of  the  above-described  premises,  demised 
imto  the  said  Lorenz  Reich  the  said  above-described 
premises,  for  and  during  the  term  of  eighteen  (18)  years 
and  three  (3)  months  from  the  said  first  day  of  Febru- 
ary, eighteen  hundred  and  eighty-eight  (1888),  the  said 
Lorenz  Reich  yielding  and  paying  therefor  unto  your  said 
petitioner,  his  executors,  administrators  and  assigns,  in 
addition  to  certain  other  sums  in  and  by  said  lease  agreed 
to  be  paid  as  rent  for  said  premises  by  said  Lorenz  Reich, 
his  executors,  administrators  or  assigns,  the  yearly  rent 
or  sum  of  forty-three  thousand  ($43,000)  dollars  imtil 
the  first  day  of  May,  eighteen  hundred  and  ninety-one 
(1891);  fifty-three  thousand  ($53,000)  dollars  for  each  of 
the  nine  (9)  years  thereafter  until  the  first  day  of  May, 
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nineteen  hundred  (1900) ;  fifty-five  thousand  five  hundred 
($55,500)  dollars  for  each  of  the  two  (2)  years  thereafter 
until  the  first  day  of  May,  nineteen  hundred  and  two 
(1902) ;  and  fifty-eight  thousand  ($58,000)  dollars  for  each 
of  the  four  (4)  years  thereafter  until  the  first  day  of  May, 
nineteen  hundred  and  six  (1906) ;  such  rent  to  be  paid  in 
United  States  gold  coin,  in  equal  monthly  payments,  on 
the  first  day  of  each  month  in  each  and  every  of  the  said 
years  imtil  the  first  day  of  May,  in  the  year  eighteen 
hundred  and  ninety-one  (1891),  and  thereafter  throughout 
the  residue  of  said  term  by  said  lease  granted  in  equal 
quarter-yearly  payments,  to  wit :  on  the  first  day  of  August, 
November,  February,  and  May  respectively,  in  each  and 
every  of  said  years,  as  by  reference  to  a  counterpart  of 
said  lease  in  possession  of  your  petitioner,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear. 

That  thereupon  the  said  Lorenz  Reich  entered  into  pos- 
session of  said  demised  premises  imder  said  lease,  and  by 
himself  or  his  assigns,  or  undertenants,  has  ever  since  con- 
tinued and  now  is  in  such  possession.  That  your  peti- 
tioner now  is,  and  ever  since  the  making  of  the  said  lease 
has  been,  the  landlord  of  the  said  Lorenz  Reich  with  re- 
spect to  the  above-described  premises,  and  entitled  to  the 
rent  under  the  said  lease  hereinafter  mentioned. 

That  the  said  Lorenz  Reich  is,  and  at  the  time  of  the 
service  of  the  notice  hereinafter  mentioned  was,  justly 
indebted  unto  your  petitioner  as  landlord  as  aforesaid,  in 
the  followmg  named  sum,  as  rent  of  said  demised  premises, 
due  and  payable  to  your  petitioner  under  and  in  pursuance 
of  the  said  lease,  and  interest  thereon,  as  follows,  that  is 
to  say:  the  sum  of  thirteen  thousand  two  himdred  fifty 
($13,250)  dollars  for  the  proportion  of  the  fixed  annual 
rent  of  said  premises  under  said  lease,  for  the  months  of 
May,  June  and  July,  1892,  which  said  sum  of  thirteen 
thousand  two  hundred  fifty  ($13,250)  dollars  became  due 
and  payable  on  the  1st  day  of  August,  1892,  with  interest 
thereon  from  the  said  1st  day  of  August,  1892,  to  the 
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4th  day  of  August,  1892,  such  interest  to  the  day  last 
mentioned  amounting  to  the  sum  of  six  dollars  and  sixty- 
two  cents  ($6.62)  and  such  rent  and  interest  thereon  to- 
gether amounting  to  thirteen  thousand  two  hundred  fifty- 
six  dollars  and  sixty-two  cents  ($13,256.62).  : 

That  on  the  4th  day  of  August,  1892,  your  petitioner, 
the  said  landlord,  by  and  through  George  R.  Bagg,  his 
duly  authorized  ag^nt,  duly  served  in  the  manner  pre- 
scribed by  the  statute  in  such  case  made  and  provided, 
upon  the  said  Lorenz  Reich  in  person  a  three  (3)  days' 
notice  in  writing,  signed  by  your  petitioner,  the  said  land- 
lord, bearing  date  the  2d  day  of  August,  1892,  requiring 
the  payment  of  the  said  sums  due  as  rent  and  said  interest 
thereon,  or  the  possession  of  said  demised  premises  within 
three  (3)  days  after  the  service  of  said  notice,  as  appears 
by  the  affidavit  of  the  said  George  R.  Bagg  hereto  annexed, 
and  to  which  notice  and  proof  of  service  thereof  hereto 
annexed  your  petitioner  refers  as  a  part  of  this  petition. 

That  the  said  Lorenz  Reich  has  wholly  failed  and  neg- 
lected to  pay  the  said  sum  of  rent  so  demanded  of  him  by 
said  notice,  or  any  interest  thereon,  as  stated  in  said  notice, 
and  said  sum  of  rent,  with  interest  thereon  as  aforesaid, 
still  remains  wholly  due  and  unpaid  to  your  petitioner. 

That  default  has  been  made  by  the  said  Lorenz  Reich, 
as  tenant  as  aforesaid,  in  the  payment  of  the  said  sum  of 
rent,  mentioned  in  said  notice,  due  and  owing  from  him 
to  your  petitioner  pursuant  to  the  said  lease  and  agree- 
ment  under  which  L  said  premises  are  held  and  ^ 
payment  of  the  interest  on  the  same,  as  stated  in  said 
notice,  pursuant  to  the  aforesaid  lease  and .  agreement 
under  which  the  said  premises  are  held  and  in  the  pay- 
ment of  the  interest  on  the  same,  as  stated  in  said  notice, 
pursuant  to  the  aforesaid  lease  and  agreement  under 
which  the  said  premises  are  held,  and  that  the  said  Lorenz 
Reich,  or  his  assigns,  or  undertenants,  holds  over  and 
continues  in  possession  of  the  said  demised  premises  with- 
out the  permission  of  your  petitioner,  the  said  landlord, 
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after  such  default  in  the  payment  of  said  rent  and  interest, 
as  aforesaid. 

That  the  said  demised  premises  are  situate  in  the  Sixth 
Judicial  District  of  the  city  of  New  York,  and  your  peti- 
tioner, therefore  prays  for  a  final  order  to  remove  the  said 
tenant,  Lorenz  Reich,  or  his  assigns,  or  undertenants, 
from  the  demised  premises  above  described,  and  awarding 
to  your  petitioner  the  delivery  of  the  possession  thereof. 
Your  petitioner  will  ever  pray,  etc. 
Dated  New  York,  August  9th,  1892. 

William  F.  Cochban, 
By  Treadwell  Cleveland, 

Attorney  in  Fact. 
Evarts,  Choate  &  Beaman, 

Attorneys  for  Petitioner,  52  Wall  St.,  N.  Y. 

City  and  coimty  of  New  York :  ss. 

Treadwell  Cleveland,  being  duly  sworn,  says:  I  am  one 
of  the  attorneys  for  the  petitioner  in  this  proceeding, 
and  also  his  attorney  in  fact.  I  have  read  the  foregoing 
petition  and  know  the  contents  thereof,  and  the  same  is 
true  to  my  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as  to 
those  matters  I  believe  it  to  be  true. 

The  sources  of  my  information  and  the  grounds  of  my 
belief  as  to  all  matters  not  stated  upon  my  knowledge, 
are  communications  made  to  me  by  the  petitioner  and 
his  agents  for  the  purposes  of  this  proceeding. 

I  further  say,  that  the  reason  why  this  verification  is 
not  made  by  the  petitioner  is  that  the  petitioner  is  not 
now  within  the  county  where  his  said  attorneys  reside  or 
have  their  office,  for  which  reason  this  verification  is  made 
by  me  in  his  stead.  Treadwell  Cleveland. 

Sworn  to  before  me  this 
9th  day  of  August,  1892. 
Wm.  R.  Montgomery,  Notary  Public, 
New  York  County. 
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To  Lorenz  Reich: 

You  are  hereby  notified  that  you  are  indebted  to  me 
in  the  sum  of  thirteen  thousand  two  hundred  fifty  ($13,250) 
dollars  for  rent  of  all  those  four  (4)  certain  lots  of  land 
with  the  buildings  thereon  situate,  lying  and  being  in  the 
twenty-first  ward  of  the  city  of  New  York,  known  by 
the  street  niunbers  three  hundred  twenty-eight  (328), 
three  himdred  thirty  (330),  three  hundred  thirty-two  (332) 
and  three  hmidred  thirty-four  (334)  Fifth  avenue,  bounded 
and  described  as  follows :  [Same  as  in  petition.]  under  that 
certain  indenture  of  lease  bearing  date  the  first  day  of 
February  in  the  year  one  thousand  eight  hundred  eighty- 
eight  (1888)  made  by  me,  William  F.  Cochran,  to  you, 
the  said  Lorenz  Reich  the  said  sum  of  thirteen  thousand 
two  hundred  fifty  ($13,250)  dollars,  being  the  proportion 
of  the  fixed  annual  rent  of  said  premises  under  the  said 
lease  for  the  months  of  May,  June  and  July,  1892,  which 
became  due  and  payable  on  the  first  day  of  August,  1892. 

And  you  are  hereby  further  notified  that  I  require  the 
payment  of  the  aforesaid  sum  of  thirteen  thousand  two 
hundred  fifty  ($13,250)  dollars,  rent,  with  interest  thereon 
from  the  first  day  of  August,  1892,  or  the  possession  of 
the  above-mentioned  premises  in  three  days  after  the 
service  upon  you  of  this  notice. 

Dated  New  York,  August  2,  1892. 

William  F.  Cochran, 
By  Treadwell  Cleveland, 

Attorney  in  Fact. 


^ss. 


State  of  New  York 

City  and  county  of  New  York 

George  R.  Bagg,  being  duly  sworn,  deposes  and  says: 
That  he  is  over  twenty-one  (21)  years  of  age  and  resides 
in  the  city  of  New  York;  that  on  the  4th  day  of  August, 
1892,  on  Thirty-third  street,  between  Fifth  and  Madison 
avenues,  in  the  city  of  New  York,  on  behalf  of  William  F. 
Cochran,  landlord,  and  the  person  entitled  to  the  rent 
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hereinafter  mentioned,  he  personally  served  the  notice 
hereto  annexed  upon  Lorenz  Reich,  the  person  owing 
the  rent  mentioned  in  said  notice  and  the  person  described 
in  said  notice,  and  to  whom  it  is  directed,  by  delivering 
to  and  leaving  with  the  said  Lorenz  Reich,  in  person,  a 
copy  of  the  said  notice  signed  by  said  William  F.  Cochran, 
and  that  at  the  same  time  showing  to  said  Lorenz  Reich 
the  said  annexed  original  notice,  and  that  at  the  time  of 
such  service  as  aforesaid  he  knew  the  person  so  served 
as  aforesaid  to  be  the  said  Lorenz  Reich,  the  same  person 
mentioned  and  described  in  said  notice  and  to  whom  the 
same  is  directed,  and  the  person  owing  the  rent  mentioned 
in  said  notice. 


George  R.  Bagg. 


Sworn  to  before  me  this  5th 
day  of  August,  1892. 
Wm.  R.  Montgomery, 
Notary  PubUc, 
New  York  County. 


John    H.    Scudder,    Appellant,    v.    Henry    Lehman, 

Respondent  ^ 

(142  App.  Div.  631;  First  Department,  February  3, 1911) 

Specific  performance;  vendor  and  purchaser;  time  as  essence  of 
contract;  indefinite  adjournment  of  title  closing;  ability  of  vendor 
(plaintiff)  to  perform  at  time  of  trial 

1.  Time  is  not  of  the  essence  of  a  contract  for  the  conveyance  of 
real  property  unless  specifically  made  so  by  a  provision  in 
the  contract. 


^  For  the  complaint  from  this  case  see  postf  page  227.  For  a  clear 
understanding  of  the  issues  raised  it  is  necessary  to  inspect  the  answer 
and  the  reply  thereto  and  they  are  therefore  printed  in  a  note  to  the 
complaint  at  pages  227  and  232  respectively. 
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2.  Where  after  one  extension  to  a  fixed  date,  of  the  time  of  clos- 
ing a  title,  a  further  extension  is  made  without  a  fixed  date, 
to  enable  the  vendor  to  secure  an  extension  of  a  mortgage  on 
the  property  so  as  to  comply  with  the  terms  of  the  contract 
of  sale,  the  vendor  has  a  reasonable  time  within  which  to 
secure  such  extension,  and  where  nothing  is  done  by  the 
vendee  to  set  a  definite  date  within  which  there  must  be  a 
compliance  with  the  contract,  the  tender  of  a  deed  at  the 
time  of  the  trial  will  be  held  sufficient. 

3.  So  held,  where  the  contract  was  dated  April  1st;  title  was  to 
be  passed  on  April  15th;  on  the  last-mentioned  date  an  ad- 
journment was  taken  to  April  26th,  on  which  date  an  indef- 
inite adjournment  was  taken  to  permit  the  plaintiff  to  comply 
with  a  provision  of  the  contract  that  a  mortgage  on  the  prop- 
erty had  about  two  years  to  nm;  on  May  2nd  the  plaintiff's 
attorney  told  the  defendant's  attorney  that  an  extension 
could  be  prociu^d  and  the  defendant's  attorney  replied:  "All 
nght,  go  ahead  and  get  yourself  within  the  contract";  five 
days  later  plaintiff's  attorney  informed  defendant's  attor- 
ney that  they  would  be  ready  to  close  on  May  20th  and 
defendant's  attorney  replied  that  the  deal  was  off;  on  May 
10th,  the  plaintiff  informed  the  defendant  that  the  plaintiff 
would  be  ready  to  perform  between  May  20th  and  May  27th, 
to  which  the  defendant  did  not  reply;  the  action  to  compel 
specific  performance  was  begun  on  June  2nd  and  the  plaintiff 
offered  to  prove  that  he  actually  secured  an  extension  on 
June  24th. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  m  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  16th  day  of 
June,  1910,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  dismissing  the 
complaint  upon  the  merits. 

Reversed. 


Alfred  G.  Reeves,  for  the  appellant. 
Jacob  B.  Engel,  for  the  respondent. 
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McLAUGHLINy  J. : 

On  the  1st  of  April,  1909,  the  parties  to  this  action  en- 
tered into  a  written  agreement  by  which  the  defendant 
was  to  assign  to  the  plaintiff  a  mortgage  for  twentynseven 
thousand  five  hundred  ($27,500)  dollars  on  certain  real 
estate  in  the  city  of  New  York  in  consideration  of  the 
plaintiff's  conveying  to  him  certain  other  real  estate  in 
such  city,  which  conveyance  was  to  be  subject,  according 
to  the  contract,  to  two  mortgages,  one  for  sixty-five  thou- 
sand (165,000)  dollars,  which  according  to  the  contract 
had  about  two  years  to  run,  and  the  other  for  ten  thousand 
($10,000)  dollars.  The  time  fixed  for  closing  the  contract 
by  the  delivery  of  the  assignment  and  conveyance  was 
April  15,  1909,  at  twelve  o'clock  noon  at  the  office  of 
defendant's  attorney.  The  parties  met  at  the  time  and 
place  named  and  it  was  then  discovered  that  the  sixty- 
five  thousand  ($65,000)  dollar  mortgage  had  only  fourteen 
(14)  months  to  run  instead  of  two  (2)  years.  The  attorney 
for  the  defendant,  speaking  for  him,  said:  ''There  is  no 
use  in  talking.  You  must  extend  that  mortgage  for  two 
years  and  we  will  pass  the  title."  To  enable  the  plain- 
tiff to  get  the  extension  an  adjoiuimient  was  taken  imtil 
the  twenty-sixth  of  April,  when  the  parties  again  met,  the 
defendant  being  represented  by  his  attorney,  who,  upon 
being  informed  that  the  extension  had  not  then  been  ob- 
tiuned,  consented  to  a  further  adjournment,  saying: ''  You 
had  better  get  yourself  within  the  contract  as  soon  as 
you  can  and  we  close  the  contract, — ^we  close  the  deal 
according  to  the  contract."  No  time  was  mentioned 
when  this  adjournment  was  taken  within  which  the  plain- 
tiff was  required  to  bring  himself  within  the  terms  of  his 
contract  by  procuring  the  extension.  The  parties  then 
separated  and  the  plaintiff  proceeded  at  once  to  enter 
into  negotiations  with  a  third  party  looking  towards  the 
purchase  of  the  mortgage  and  extending  the  time  of  its 
payment.  The  negotiations  had  been  carried  on  to  such 
an  extent  that  on  the  2d  of  May,  1909,  he  informed  the 
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defendant's  attorney  of  what  he  had  done  and  that  he 
felt  certain  he  could  procure  an  extension  of  the  time,  to 
which  the  attorney  responded,  ''All  right,  go  ahead  and 
get  yourself  within  the  contract."  Five  (5)  days  later  he 
notified  the  attorney  that  he  had  succeeded  and  would 
be  ready  to  close  the  transaction  on  the  twentieth  of  May, 
in  reply  to  which  the  attorney  said:  "The  deal  is  oflf." 
On  the  tenth  of  May  defendant's  representative  was  in- 
formed in  writing  by  plaintiff's  counsel  that  the  plaintiff 
was  ready  and  wiUing  to  carry  out  the  terms  of  the  con- 
tract and  would  be  able  to  do  so  at  any  time  between  the 
twentieth  and  twenty-seventh  of  May,  and  unless  he 
heard  from  the  defendant  before  the  twenty-seventh  of 
May  he  should  conclude  that  he  refused  to  carry  out  the 
contract  on  his  part.  Nothing  further  was  heard  from  the 
defendant  and  thereupon  this  action  was  commenced  on 
the  2d  of  June,  1909,  to  compel  the  defendant  to  specif- 
ically perform.  The  answer  put  in  issue  the  plaintiff's 
right  to  specific  performance,  and  at  the  trial,  at  the  close 
of  plaintiff's  case,  the  court  held  plaintiff  was  not  entitled 
to  the  relief  asked,  and  from  the  judgment  entered  upon 
a  decision  to  that  effect  the  plaintiff  appeals. 

During  the  course  of  the  trial  the  plaintiff  sought  to 
prove  that  on  the  twenty-fourth  of  Jime  he  actually  ob- 
tained a  written  extension  of  the  time  of  payment  for  the 
period  of  two  years  of  the  mortgage  in  question.  This 
proof  was  objected  to  and  the  learned  trial  court  sus- 
tained the  objection,  "On  the  ground,  firsts  that  you  have 
pleaded  that  you  had  the  extension  between  the  20th 
and  27th  days  of  May,  and  on  the  second  ground  that  this 
was  not  within  a  reasonable  time."  Exception  was  taken 
to  this  ruling  and  the  plaintiff  then  endeavored  to  prove 
that  the  reason  why  he  did  not  obtain  an  extension  before 
the  twenty-fourth  of  Jime  was  the  declaration  of  defend- 
ant's representative,  on  the  seventh  of  May,  that  "the 
deal  is  off."  This  evidence  was  excluded,  the  court  say- 
ing: "What  I  am  going  to  hold  in  this  case  is  that,  while  a 
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person  has  a  reasonable  time,  where  the  action  is  in  equity, 
to  comply  with  the  contract,  he  has  got  to  get  ready  to 
carry  out  the  contract  withm  that  reasonable  time,  and 
he  cannot  come  in  and  say,  first,  that  he  did  not  carry  it 
out  because  he  should  have  had  a  reasonable  time  to 
make  the  title  good,  and  then  attempt  on  top  of  that  to 
excuse  why  he  did  not  do  it  within  a  reasonable  time;  and 
that  when,  under  these  circimistances,  plaintiff  did  not 
obtain  the  extension  imtil  the  24th  of  June,  it  is  too  late 
and  is  not  within  a  reasonable  time — ^that  is,  the  plaintiff 
was  not  within  a  reasonable  time  in  a  position  to  carry  out 
his  contract."    Exception  was  also  taken  to  this  ruling. 

I  am  of  the  opinion  that  the  ruHngs  of  the  trial  court 
were  erroneous.  When  the  parties  met  on  the  twenty- 
sixth  of  April  the  defendant  was  represented  by  his  attor- 
ney. Whatever  the  attorney  did  in  connection  with  the 
closing  bound  the  defendant  to  the  same  extent  as  if  the 
defendant  had  been  present  himself.  The  adjournment 
then  taken  was  binding  upon  the  defendant,  and  no  time 
beii^  mentioned  within  which  the  plaintiff  was  to  procure 
the  extension,  gave  him  a  reasonable  time  in  which  to 
accomplish  that  result.  I  think,  upon  the  facts  presented, 
he  put  himself  in  a  position  to  perform  within  a  reasonable 
time.  Merchants^  Bank  v.  Thomson,  55  N.  Y.  7;  Pakas  v. 
Clarke,  136  App.  Div.  492.  Time  is  not  of  the  essence  of 
a  contract  for  the  purchase  and  sale  of  real  estate  unless 
it  is  made  so  by  the  parties  themselves.  HvhbeU  v.  Von 
Schoming,  49  N.  Y.  326;  Kahn  v.  Chapin,  152  id.  305; 
Lese  V.  Lampreckl,  196  id.  32.  Not  only  this,  but  the  ad- 
journment on  April  twenty-sixth  being  indefinite  in  point 
of  time,  some  affirmative  act  had  to  be  taken  by  the  de- 
fendant before  the  plaintiff  could  be  said  to  be  in  default ; 
that  is,  the  defendant  had  to  notify  the  plaintiff  that  unless 
he  was  ready  to  carry  out  the  contract  by  a  specified  time 
he  should  consider  him  in  default  and  refuse  to  perform. 
Schiffer  v.  Dietz,  83  N.  Y.  300;  Pakas  v.  Clarke,  supra. 
Not  having  done  this,  in  the  absence  of  anything  tending 
15 
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to  establish  that  the  delay  had  worked  to  the  prejudice 
of  the  defendant,  or  subjected  him  to  any  damage,  entitled 
the  plaintiff  to  have  specific  performance  decreed,  if  he 
could  perform  even  at  the  time  of  the  trial.  It  must  be 
borne  in  mind  that  the  action  is  in  equity.  That  being  so, 
in  the  absence  of  some  provision  in  the  contract  making 
time  the  essence  of  it,  a  purchaser  will  be  required  to 
specifically  perform  if  the  title  is  good  at  the  time  of  the 
trial,  even  though  defective  at  the  time  fixed  for  perform- 
ance in  the  contract,  if,  in  the  meantime,  nothing  has 
taken  place  to  defendant's  prejudice  which  would  make 
performance  on  his  part  inequitable.  Schmidt  v.  Reed, 
132  N.  Y.  108;  Haffey  v.  Lynch,  143  id.  241;  Baumeister  v. 
Demuth,  84  App.  Div.  394;  aflf'd,  178  N.  Y.  630. 

Here  time  was  not  made  the  essence  of  the  contract, 
and  the  record  is  barren  of  any  evidence  tending  to  show 
that  plaintiff's  delay  in  procuring  the  extension  in  any 
way  damaged  the  defendant  or  worked  to  his  prejudice, 
or  that  it  would  be  inequitable  to  compel  him  to  do  what 
he  agreed  to  do.  It  seems  to  me,  therefore,  the  imdis- 
puted  facts,  as  well  as  the  erroneous  rulings  of  the  trial 
court  on  the  admission  of  evidence,  require  a  new  trial. 

The  judgment  appealed  from,  therefore,  is  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
event. 

Inqraham,  p.  J.,  Clarke,  Miller  and  Dowling,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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Form  No.  89 

Complaint;  specific  perfonnance;  vendor  and  purchaser;  indefinite 

adjournment  of  time  for  closing  title  ^ 

New  York  Supreme  Court, 
New  York  C!ounty. 

John  H.  Scudder, 

Plaintiff, 
against 
Henry  Lehman, 

Defendant. 

The  above-named  plaintiff,  by  Reeves,  Todd  &  Swain, 
his  attorneys,  complains  of  the  defendant,  and  alleges : 
I.  That  on  or  about  the  1st  day  of  April,  1909,  the 

» From  Scudder  v.  Lehman,  142  App.  Div.  631 ;  127  Supp.  470.  See 
ante,  page  221.  An  inspection  of  the  answer  and  reply  is  necessary 
to  a  complete  understanding  of  the  issues  herein  and  so  they  are  printed 
at  the  end  of  this  note. 

Form  No.  40 
Answer 

(Same  title  as  Complaint) 

The  defendant  for  his  amended  answer  to  the  complaint  of  the  plain- 
tiff: 

First.  Denies  the  allegations  contained  in  paragraph  or  subdivision 
marked  ''Third''  in  said  complaint  except  that  he  admits  that  on  the 
26th  day  of  April,  1909,  at  about  2  o'clock  in  the  afternoon  the  plaintiff 
and  the  defendant  met  at  the  office  of  £ngel  Brothers,  132  Nassau 
Street,  Manhattan  borough,  New  York  city. 

Second.  On  information  and  belief  denies  the  allegations  contained 
in  paragraph  or  subdivision  marked  "Fourth"  in  said  complaint. 

Third.  Denies  the  allegations  contained  in  paragraph  or  subdivision 
marked  "Fifth"  in  said  complaint. 

Fourth.  On  information  and  belief  denies  the  allegations  contained 
in  paragraphs  or  subdivisions  marked  "Sixth"  and  "Seventh"  in  said 
complaint  except  that  he  admits  that  the  premises  mentioned  in  para- 
graph or  subdivision  seven  of  said  complaint  is  subject  to  a  second 
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parties  hereto  duly  entered  into  a  contract  of  sale  and 
exchange,  wherein  and  whereby  the  defendant  agreed  to 
sell^  grant  and  convey  to  the  plaintiff,  at  a  valuation  of 

mortgage  of  $10,000,  payable  $2,500  yearly,  first  pa3aneiit  thereof 
becomiog  due  in  and  about  November,  1909. 

Fifth.  This  defendant  alleges  that  on  the  26th  day  of  April,  1909, 
at  2  o'clock  in  the  afternoon  he  attended  at  the  office  of  Engel  Brothers, 
132  Nassau  street,  borough  of  Manhattan,  city  of  New  York,  and  he 
was  then  and  there  ready,  willing  and  able  to  accept  a  conveyance  ot 
the  premises  provided  in  the  contract  set  forth  in  the  complaint  to  be 
conveyed  by  the  plaintiff  to  this  defendant  and  was  then  and  there 
ready,  willing  and  able  to  deliver  to  this  plaintiff  the  bond  and  mort- 
gage provided  in  said  contract  to  be  delivered  by  this  defendant  to  this 
plaintiff  and  was  then  and  there  ready,  willing  and  able,  and  did  tender 
to  this  plaintiff  the  aforesaid  bond  and  mortgage  and  an  assignment 
thereof  in  writing  duly  executed  by  this  defendant  in  the  manner  and 
form  provided  for  in  said  contract,  and  did  then  and  there  demand 
from  the  plaintiff  that  he  convey  to  this  defendant  the  premises  and 
lands  in  said  contract  provided  to  be  conveyed  by  this  plaintiff  to  this 
defendant  in  the  manner  and  form  agreed  upon  between  the  defendant 
and  this  plaintiff  in  and  by  said  contract;  that  at  that  time  and  place 
this  plaintiff  did  fail  and  neglect  to  carry  out  the  terms  and  provisions 
of  said  contract  on  his  part  to  be  done  and  performed,  and  did  fail  and 
neglect  to  convey  the  lands  and  premises  therein  contracted  to  be  con- 
veyed by  him  to  this  defendant  in  the  manner  and  form  provided  for 
in  said  contract  and  did  fail  and  neglect  to  deliver  or  offer  to  deliver 
to  this  defendant  a  proper  warranty  deed  for  the  conveyance  of  said 
premises  to  this  defendant,  free  from  all  incumbrances,  charges  and 
liens  excepting  those  specially  excepted  in  said  contract,  whereupon 
this  defendant  did  then  and  there  elect  that  said  contract  be  terminated 
and  did  then  and  there  demand  that  said  contract  be  terminated  and 
ended,  and  annulled,  and  did  then  and  there  elect  that  the  said  contract 
cease,  determine  and  come  to  an  end. 

As  and  for  a  first  separate  and  distinct  defense  to  the  alleged  cause 
of  action  set  forth  to  the  complaint  of  the  plaintiff,  this  defendant 
respectfully  shows  this  honorable  court  and  alleges: 

First.  That  on  or  about  the  first  day  of  April,  1909,  this  defendant 
and  the  plaintiff  herein  made  and  entered  into  a  certain  contract  in 
writing,  a  copy  of  which  is  hereto  annexed  and  marked  Exhibit  A  and 
made  part  hereof,  the  same  as  if  the  same  were  here  fully  set  forth. 

Second.  That  at  the  time  of  the  making  of  the  said  cod  tract  and  at 
the  times  hereinafter  mentioned,  this  defendant  was  the  owner  and 
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twenty-seven  thousand  five  hundred  dollars  ($27,500), 
and  in  consideration  of  one  ($1.00)  dollar,  and  plaintiff's 
transfer  to  the  defendant  of  the  property  hereinafter  men- 


holder  of  a  bond  and  mortgage  mentioned  in  said  contract,  and  pro- 
vided therein  to  be  assigned  and  transferred  to  this  plaintiff  on  the 
conveyance  and  delivery  by  this  plaintiff  to  this  defendant  of  the 
premises  described  in  said  contract  and  in  the  manner  and  form  therein 
provided  for. 

Third.  That  on  the  15th  day  of  April,  1909,  at  12  o'clock  noon  this 
defendant  attended  at  the  office  of  Engel  Brothers,  132  Nassau  street, 
borough  of  Manhattan,  city  of  New  York,  and  at  that  time  and  place 
was  ready,  willing  and  able  to  perform  the  terms,  covenants  and  pro- 
visions of  said  contract  on  his  part  therein  provided  to  be  done  and 
performed  and  on  receiving  from  this  plaintiff  a  conveyance  of  the 
premises  described  in  said  contract  and  in  the  manner  and  form  therein 
provided  for,  was  ready,  willing  and  able  to  assign  and  transfer  unto 
this  plaintiff  the  aforesaid  mortgage  and  the  bond  accompanying  the 
same.  That  at  that  time  this  plaintiff  was  wholly  unready  to  perform 
the  terms  and  provisions  of  said  contract  on  his  part  therein,  provided 
to  be  done  and  performed,  and  this  plaintiff  at  the  said  time  did  fail 
and  neglect  to  deliver  or  offer  to  deliver  to  this  defendant  a  proper 
deed  for  the  conveyance  to  this  defendant  of  the  lands  and  premises 
described  in  said  contract  and  in  the  manner  and  form  therein  pro- 
vided for,  and  thereupon  and  at  the  request  of  this  plaintiff,  the  closing 
of  the  title  and  the  delivery  of  the  deed  and  the  assignment  of  mort- 
gage was  adjourned  to  the  26th  day  of  April,  1909,  at  2  o'clock  in  the 
afternoon,  at  the  office  of  Engel  Brothers,  132  Nassau  street,  Man- 
hattan, New  York  city. 

Fourth.  That  on  the  26th  day  of  April,  1909,  at  2  o'clock  in  the 
afternoon,  this  defendant  again  attended  at  the  office  of  Engel  Brothers, 
132  Nassau  street,  borough  of  Manhattan,  city  of  New  York,  and 
was  then  and  there  ready,  willing  and  able,  and  did  then  and  there 
offer  to  carry  out  and  perform  the  terms  and  provisions  of  the  contract 
on  his  part,  to  be  done  and  performed,  and  did  then  and  there  offer 
to  this  plaintiff  the  bond  and  mortgage  described  in  said  contract  and 
an  assignment  thereof  properly  executed  and  acknowledged  in  the 
form  set  forth  in  said  contract,  and  did  then  and  there  demand  from 
this  plaintiff  that  he  execute  and  deliver  to  this  defendant  a  proper 
warranty  deed  sufficient  to  convey  to  this  defendant  the  premises  pro- 
vided for  in  said  contract  to  be  conveyed  by  this  plaintiff  to  this  de- 
fendant free  from  all  incumbrances,  liens  and  charges,  except  those 
specially  excepted  in  said  contract;  that  this  plaintiff  at  that  time  and 
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tioned  on  Fifteenth  street,  in  the  borouj^  of  Manhattan, 
city  and  State  of  New  York,  a  certain  indentiue  of  mort- 
gage for  said  amount  of  twenty-seven  thousand  five  hun- 


place  did  wholly  fail  and  neglect  to  make  such  conveyanoe  to  this  de- 
fendant and  did  fail  and  neglect  to  offer  to  this  defendant  a  proper 
warranty  deed  for  the  conveyance  to  this  defendant  of  the  premises 
provided  in  said  contract  to  be  conveyed  by  the  plaintiff  to  this  de- 
fendant in  the  manner  and  form  therein  provided  for  and  free  and 
clear  of  incumbrances,  and  liens  except  those  specially  excepted  in 
said  contract. 

Fifth.  That  by  reason  thereof  and  by  reason  of  the  default  and 
neglect  of  this  plaintiff  as  aforesaid,  this  defendant  did  elect  at  that 
time  and  place  that  the  aforesaid  contract  be  terminated  and  come  to 
an  end,  and  did  elect  and  demand  that  said  contract  be  from  thence- 
forth terminated  and  ended. 

As  and  for  a  second,  separate  and  distinct  defense  to  the  alleged 
cause  of  action  set  forth  in  the  complaint  of  the  plaintiff  and  by  way 
of  counterclaim  this  defendant  alleges: 

First.  That  at  the  city  of  New  York  and  on  or  about  the  first  day 
of  April,  1909,  this  plaintiff  and  this  defendant  entered  into  a  contract 
in  writing,  a  copy  of  which  is  hereto  annexed  marked  Exhibit  A 
and  made  part  hereof,  the  same  as  if  herein  fully  set  forth. 

Second.  That  at  the  time  of  the  making  of  the  said  contract  and  at 
the  times  hereinafter  mentioned,  this  defendant  was  the  owner  and 
holder  of  the  mortgage  mentioned  and  described  and  referred  to  in  the 
said  contract  to  be  assigned  by  this  defendant  to  the  plaintiff. 

Third.  That  on  the  15th  of  April,  1909,  at  12  o'clock  noon,  which 
was  the  tune  set  forth  in  the  said  contract  for  the  final  performance 
of  the  terms  and  covenant  therein  contained  by  both  the  plaintiff 
aiid  the  defendant  this  defendant  appeared  at  the  office  of  Engel  Broth- 
ers, 132  Nassau  street,  in  the  borough  of  Manhattan,  city  of  New 
York,  and  was  then  and  there  ready  and  willing,  and  able  to  assign, 
transfer  and  set  over  unto  this  plaintiff  the  aforesaid  mortgage  in  the 
manner  and  in  the  form  provided  in  said  contract  and  did  then  and 
there  tender  to  the  plaintiff  a  proper  assignment  of  the  said  mortgage 
as  provided  in  said  contract. 

Fourth.  Thatatsaid  time  and  place  this  plaintiff  was  wholly  unready 
to  convey  to  this  defendant  the  lands  and  premises  described  in  said 
contract  to  be  conveyed  by  this  plaintiff  to  the  defendant,  nor  did  he 
tender  nor  offer  to  convey  to  this  defendant  the  lands  and  premises 
described  in  said  contract  and  provided  therein  to  be  conveyed  by  him 
to  this  defendant  pursuant  to  the  terms  of  the  said  contract,  nor  waa 
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dred  ($27,500)  dollars,  dated  November  21st,  1907,  and 
made  by  Joseph  Goldstein  to  Mary  E.  Mack,  and  covering 
a  piece  of  property  on  the  westerly  side  of  Trinity  avenue, 

this  plaintiff  at  that  time  ready  or  able  to  convey  said  lands  and  prem- 
ises to  this  defendant  in  the  manner  and  form  provided  in  said  contract, 
whereupon  and  upon  request  thereof  by  this  plaintiff  an  agreement 
was  made  by  this  plaintiff  and  defendant  subscribed  by  plaintiff  and 
this  defendant  consenting  that  the  closing  of  the  title  under  said  con- 
tract be  adjourned  to  April  26th,  1909,  at  2  oVlock  in  the  afternoon 
at  the  office  of  Engel  Brothers,  in  the  borough  of  Manhattan,  city  of 
New  York,  computations  to  be  as  of  April  15th,  1909. 

Fifth.  That  on  the  26th  of  April,  1909,  at  2  o'clock  in  the  after- 
noon, this  defendant  again  attended  at  the  office  of  EIngel  Brothers, 
132  Nassau  street,  borough  of  Manhattan,  city  of  New  York,  pur- 
suant to  the  aforesaid  stipulation  and  was  then  and  there  ready  and 
willing  and  able  and  did  then  and  there  offer  to  carry  out  and  perform 
the  terms  and  provisions  of  the  contract  on  his  part  therein  provided 
to  be  done  and  performed  and  did  then  and  there  offer  to  this  plaintiff 
the  bond  and  mortgage  described  in  said  contract  and  an  assignment 
thereof  properly  executed  and  acknowledged  in  the  manner  and  form 
set  forth  in  said  contract  and  did  then  and  there  demand  from  this 
plaintiff  that  he  execute  and  deliver  to  this  defendant  a  proper  war- 
ranty deed  sufficient  to  convey  to  this  defendant  the  premises  provided 
in  said  contract  to  be  conveyed  by  this  plaintiff  to  this  defendant  free 
from  all  incmnbrances  and  liens  except  those  specially  excepted  in 
said  contract. 

Sixth.  That  this  plaintiff  at  that  time  and  place  did  wholly  fail  and 
neglect  to  make  such  conveyance  to  this  defendant  and  did  fail  and 
neglect  to  offer  to  this  defendant  a  proper  warranty  deed  for  the  con- 
veyance to  this  defendant  of  the  premises  provided  in  said  contract 
to  be  conveyed  by  the  plaintiff  to  the  defendant  and  did  fail  and  neglect 
to  offer  to  or  to  convey  to  this  defendant  the  aforesaid  premises  in  the 
manner  and  form  provided  for  and  agreed  upon  in  aforesaid  contract 
and  free  and  clear  of  incumbrances  and  liens  except  those  specially 
excepted  in  said  contract. 

Seventh.  That  by  reajson  thereof  and  by  reason  of  the  default  and 
neglect  of  this  plaintiff  as  aforesaid,  this  defendant  did  at  the  time  and 
place  aforesaid,  elect  that  the  contract  mentioned  and  set  forth  in  the 
complaint  and  herein  set  forth  be  terminated  and  come  to  an  end  and 
did  elect  and  demand  that  said  contract  be  from  thenceforth  canceled, 
abrogated  and  annulled,  and  did  then  and  there  demand  that  the 
plaintiff  pay  to  this  defendant  a  reasonable  sum  necessarily  expended 
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distant  southerly  one  hundred  sixty  and  eightynaeven 
one  hundredths  (160.87)  feet  southerly  from  Westchester 
avenue,  in  the  borough  of  the  Bronx,  city  and  State  of 

by  this  defendant  in  and  about  the  examination  of  the  title  to  the 
premises  provided  in  said  contract  to  be  conveyed  by  the  plaintiff  to 
this  defendant. 

Eighth.  That  this  defendant  by  reason  of  the  premises  did  expend 
in  and  about  the  examination  of  the  title  to  said  premises  provided  in 
aforesaid  contract  to  be  conveyed  by  plaintiff  to  this  defendant  the 
sum  of  S161.70,  which  sum  is  a  reasonable  expense  and  charge  therein 
and  thereabout  and  which  said  sum  this  defendant  duly  demanded 
from  the  plaintiff  as  aforesaid,  but  which  said  sum  this  plaintiff  has 
refused  and  still  refuses  to  pay. 

Wherefore,  defendant  prays  for  judgment  that  the  complaint  of 
the  plaintiff  be  dismissed,  that  this  defendant  recover  of  the  plaintiff 
the  sum  of  S161.70,  with  interest  thereon  from  April  26thy  1909,  to- 
gether with  the  costs  and  disbursements  of  this  action. 

Engel  Brothers, 
Attorneys  for  Defendant, 
132  Nassau  Street, 
Borough  of  Manhattan, 
New  York  Qty. 
[Verification.] 

Form  No.  41 

Reply 

(Same  title  as  Complaint) 

The  plaintiff  replies  as  follows  to  so  much  of  the  amended  answer  in 
this  action  as  is  set  up  as  and  for  a  second,  separate  and  distinct  defense, 
and  by  way  of  counterclaim: 

I.  He  admits  the  allegations  of  said  separate  defense  and  counter- 
claim designated  "first"  and  "second." 

II.  He  denies  all  the  allegations  of  the  paragraph  designated  "  third  " 
of  said  separate  defense  and  counterclaim,  except  that  he  admits  that 
on  the  15th  day  of  April,  1909,  at  12  o'clock  noon,  the  parties  hereto 
met  for  the  performance  of  the  contract  for  the  purchase  and  sale 
specified  in  the  complaint  herein. 

III.  He  denies  all  the  allegations  contained  in  the  paragraph  num- 
bered "fourth"  of  said  second,  separate  defense  and  coimterclaim, 
except  that  he  admits  that  the  closing  of  the  title  under  said  contract 
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New  York,  which  property  is  more  specifically  described 
in  said  contract,  hereto  annexed,  marked  Exhibit  A,  and 
made  a  part  of  this  complaint;  and  plaintiff  herein,  in 
consideration  of  one  ($1.00)  dollar  and  of  the  transfer 
to  him  of  said  mortgage,  did  agree  to  sell,  grant  and  con- 
vey to  the  defendant,  at  a  valuation  for  the  purpose  of 
said  contract  of  one  himdred  two  thousand  five  hundred 
($102,500)  dollars,  all  that  lot  of  land  in  the  borough  of 
Manhattan,  city  and  State  of  New  York,  and  boimded 
and  described  as  follows :  [Description.] 

Said  last-described  premises  be  conveyed,  however, 
subject  to  certain  incumbrances  designated  in  said  con- 
tract. A  copy  of  said  contract  between  the  parties  hereto 
is  hereto  annexed,  marked  Exhibit  A,  and  made  a  part  of 
this  complaint. 

II.  That  in  and  by  said  contract  of  sale  and  exchange 
it  was  agreed  that  the  deeds  therein  contracted  for  should 
be  dehvered  and  exchanged  at  the  office  of  Engel  &  Engel, 

was  adjourned  to  April  26th,  1909,  at  2  o'clock  in  the  afternoon,  at 
the  ofRce  of  Engel  Brothers  in  the  borough  of  Manhattan,  city  of  New 
York,  computations  to  be  as  of  April  15th,  1909. 

rV.  He  denies  all  the  allegations  of  the  paragraph  marked  ''fifth" 
of  said  second,  separate  defense  and  said  counterclaim,  except  that  he 
admits  that  the  parties  hereto  met  on  the  26th  day  of  April,  1909,  at 
2  o'clock  in  the  afternoon,  at  said  office  of  Engel  Brothers,  at  132 
Nassau  street,  in  the  borough  of  Manhattan,  New  York  city,  pursuant 
to  the  stipulation  of  adjournment  aforesaid. 

V.  He  denies  all  the  allegations  of  the  paragraphs  numbered  ''sixth" 
and  "seventh"  of  said  second,  separate  defense  and  counterclaim. 

VI.  Upon  information  and  belief  he  denies  all  the  allegations  con- 
tained in  the  paragraph  numbered  "eighth"  of  said  second,  separate 
defense  and  counterclaim. 

Wherefore,  plaintiff  demands  that  the  counterclaim  in  amended 
answer  be  denied  and  dismissed  with  costs  and  that  this  plaintiff  have 
the  relief  demanded  in  the  complaint  herein. 

Reeves,  Todd  &  Swain, 
Attorneys  for  Plaintiff, 
166  Broadway, 
Borough  of  Manhattan, 
New  York  Qty. 
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No.  132  Nassau  street  (14th  floor),  in  the  borough  of 
Manhattan,  New  York  city,  at  12  o'clock  noon  on  the 
15th  day  of  April,  1909;  and  that  on  said  15th  day  of 
April,  1909,  the  closing  of  said  titles  and  the  delivery  and 
exchange  of  said  deeds  was  duly  adjourned  by  the  parties 
hereto  to  the  26th  day  of  April,  1909,  at  2  o'clock  in  the 
afternoon,  at  the  office  of  Engel  &  Engel,  No.  132  Nassau 
street,  Manhattan,  New  York  city. 

III.  That  on  the  26th  day  of  April,  1909,  at  about 
2  o'clock  in  the  afternoon,  at  the  office  of  Engel  &  Engel, 
No.  132  Nassau  street,  Manhattan,  New  York  city,  the 
parties  hereto  met,  and  the  defendant  objected  to  closing 
the  titles  and  delivering  and  exchanging  said  deeds  at 
that  time,  because  the  first  mortgage  for  sixty-five  thou- 
sand ($65,000)  dollars  on  said  property  on  Fifteenth  street, 
in  the  borough  of  Manhattan,  city  and  State  of  New  York, 
had  about  fourteen  (14)  months  to  run,  instead  of  having 
about  two  (2)  years  to  run,  as  is  specified  in  said  contract 
of  sale  and  exchange,  and  that  thereupon  it  was  agreed 
between  the  parties  hereto  that  this  plaintiff  should  so 
adjust  said  mortgage  that  it  should  have  about  two  (2) 
years  to  run  before  becoming  due  and  payable,  and  that 
thereupon  said  titles  should  close  and  said  deeds  be  de- 
livered and  exchanged,  in  accordance  with  the  terms  of  said 
contract  of  sale  and  exchange. 

IV.  That  thereafter  and  with  due  and  reasonable  dili- 
gence, this  plaintiff  procured  a  person  able,  ready  and 
Smoi  to  tie  aa  Jgmnent  of  Zi  mortg^  for  W 
five  thousand  ($65,000)  dollars,  and  to  extend  the  time 
thereof  so  that  it  should  become  due  and  payable  in  about 
two  (2)  years,  in  accordance  with  the  terms  and  provisions 
of  said  contract  of  sale  and  exchange;  and  that  on  or  about 
the  10th  day  of  May,  1909,  this  plaintiff  duly  notified  this 
defendant  of  the  fact  of  said  adjustment  of  said  mortgage 
for  sixty-five  thousand  ($65,000)  dollars,  and  duly  de- 
manded that  said  titles  should  close  and  said  deeds  be 
delivered  and  exchanged  pursuant  to  the  terms  of  said 
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contract  of  sale,  and  exchange  at  any  time  convenient  to 
this  defendant  between  the  20th  and  27th  days  of  May, 
1909,  or  at  such  later  time  as  this  defendant  might  wish, 
if  he  should  desire  a  further  reasonable  adjournment; 
and  that  this  plainti£f  was  then  ready,  able  and  wiUing, 
and  ever  since  that  time  has  been  and  now  is  ready,  able 
and  willing  to  sell  and  convey  said  property  on  Fifteenth 
street,  in  the  borough  of  Manhattan,  city  and  State  of 
New  York,  pursuant  to  the  terms  of  said  contract  of  sale 
and  exchange,  and  to  perform,  carry  out  and  comply  with 
all  the  terms  and  requirements  of  said  contract  of  sale 
and  exchange,  which  contract  has  not  been  cancelled  or 
nuUified  or  modified  in  any  way,  but  remains  in  full  force 
and  effect. 

V.  That  this  defendant  has  wrongfully  failed  and  re- 
fused, and  still  wrongfully  fails  and  refuses  to  perform  said 
contract  of  sale  and  exchange  or  to  comply  with  the  terms 
and  requirements  thereof;  and  has  failed  and  refused  and 
still  fails  and  refuses  to  sell,  transfer  and  convey  to  this 
plaintiff  said  mortgage  for  twenty-seven  thousand  five 
hundred  ($27,500)  dollars,  and  to  take  and  accept  a  trans- 
fer to  himself  of  said  property  on  Fifteenth  street,  in  the 
borough  of  Manhattan,  city  and  State  of  New  York. 

VI.  That  this  plaintiff  has  necessarily  and  reasonably 
incurred  an  expense  for  coimsel  and  attorney's  fees  for 
the  examination  of  the  title  to  said  property  on  Trinity 
avenue,  in  the  borough  of  the  Bronx,  covered  by  said 
mortgage,  and  for  services  in  connection  with  this  trans- 
action, the  smn  of  one  thousand  ($1,000)  dollars,  and  for 
broker's  fees  the  sum  of  one  thousand  twenty-five  ($1,025) 
dollars. 

VII.  That  said  property  on  Fifteenth  street,  in  the 
borough  of  Manhattan,  city  and  State  of  New  York,  as 
is  more  particularly  shown  in  the  contract,  a  copy  of  which 
is  hereto  annexed,  marked  Exhibit  A,  and  made  a  part 
of  this  complaint,  is  subject  to  a  second  mortgage  of  ten 
thousand  ($10,000)  dollars,  payable  twenty-five  hundred 
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($2,500)  dollars  yearly,  the  first  payment  thereon  to 
become  due  in  November,  1909,  and  that  if  this  defendant 
shall  not  have  taken  and  purchased  said  property  by  the 
tune  when  said  first  instaUment  of  twenty-five  hundred 
($2,500)  dollars  becomes  due  and  payable,  this  plaintiff 
will  be  compelled  to  pay  said  amount  of  twenty-five  hun- 
dred ($2,500)  dollars  on  account  of  said  mortgage;  and 
further,  as  was  and  is  well  known  to  this  defendant,  and 
was  reasonably  contemplated  by  him  at  the  time  when 
said  contract  of  sale  and  exchange  was  made,  this  plaintiff 
will  be  injured  and  damnified  by  the  defendant's  faUure 
to  purchase  said  property  pursuant  to  said  contract  of  sale 
and  exchange  in  the  further  smn  of  ten  thousand  ($10,000) 
dollars. 
Wherefore,  plaintiff  demands  judgment  as  follows: 

1.  That  the  defendant  specifically  perform  said  contract 
of  sale  and  exchange,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  A,  and  made  a  part  of  this  complaint. 

2.  If  for  any  reason,  at  the  time  of  the  trial  of  this  action, 
the  defendant  shall  be  unable  specifically  to  perform  said 
contract  or  shall  not  be  ordered  to  do  so,  that  then  and 
in  that  event,  the  plaintiff  may  have  judgment  against 
the  defendant  for  the  sum  of  fourteen  thousand  five 
hundred  twenty-five  ($14,525)  dollars,  with  interest 
thereon  from  the  15th  day  of  April,  1909,  together  with  the 
costs  and  expenses  of  this  action,  and  that  this  plaintiff 
may  be  adjudged  to  have  an  equitable  Hen  upon  said  mort- 
gage for  twenty-seven  thousand  five  hundred  ($27,500) 
dollars  for  said  amount,  fourteen  thousand  five  himdred 
twenty-five  ($14,525)  dollars. 

3.  That  said  mortgage  for  twenty-seven  thousand  five 
hundred  ($27,500)  dollars  may  be  directed  to  be  assigned 
to  this  plaintiff,  or  to  be  sold  for  the  pajnnent  of  said 
fourteen  thousand  five  himdred  twenty-five  ($14,525) 
dollars  and  interest,  and  for  the  costs  and  disbursements 
of  this  action. 

4.  And  that  the  plaintiff  may  have  such  other  and 
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further  relief  in  the  premises  as  may  to  this  court  seem 
just  and  equitable. 

Reeves,  Todd  &  Swain, 
Attorneys  for  Plaintiflf, 
No.  165  Broadway, 
Borough  of  Manhattan, 
New  York  City. 

EXHIBIT  A 

Agreement  made  and  dated  April  1,  1909,  between 
Henry  Lehman  of  the  borough  of  Manhattan,  city,  county 
and  State  of  New  York,  hereinafter  designated  as  the 
party  of  the  first  part,  and  John  H.  Scudder  of  the  city 
of  Trenton,  county  of  Mercer  and  State  of  New  Jersey, 
hereinafter  described  as  the  party  of  the  second  part, 
for  the  exchange  of  real  property. 

Witnesseth,  as  follows:  The  party  of  the  first  part,  in 
consideration  of  one  ($1.00)  dollar,  the  receip*  of  which 
is  hereby  acknowledged,  and  of  the  conveyance  by  the 
party  of  the  second  part  hereinafter  agreed  to  be  made, 
hereby  agrees  to  sell,  grant  and  convey  to  the  party  of 
the  second  part,  at  a  valuation,  for  the  purpose  of  this 
contract  of  twenty-seven  thousand  five  hundred  ($27,500) 
dollars. 

A  certain  indenture  of  mortgage  for  twenty-seven  thou- 
sand five  hundred  ($27,500)  dollars  dated  November  21, 
1907,  due  November  21,  1910,  made  by  Joseph  Goldstein 
to  Mary  E.  Mack,  bearing  interest  at  the  rate  of  five  per 
cent  (5%)  per  annum,  recorded  in  the  register's  oflBice  of 
the  county  of  New  York,  in  Liber  101  of  mortgages,  page 
304,  covering  property  described  as  follows:  Said  mort- 
gage is  a  first  Mortgage  on  said  property. 

All  that  lot,  piece  or  parcel  of  land  in  the  borough  of 
the  Bronx,  city,  county  and  State  of  New  York,  bounded 
and  described  as  follows :  [Description.] 

The  mortgage  which  is  to  be  assigned  by  the  party  of 
the  first  part  shall  be  assigned  subject  to  assessments  and 
taxes,  if  any. 
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The  party  of  the  second  part,  in  consideration  of  one 
($1.00)  dollar,  the  receipt  of  which  is  hereby  acknowledged, 
and  of  the  conveyance  by  the  party  of  the  first  part  herein- 
before agreed  to  be  made,  hereby  agrees  to  sell,  grant  and 
convey  to  the  party  of  the  first  part,  at  a  valuation  for 
the  purpose  of  this  contract,  of  one  hundred  two  thousand 
five  hundred  ($102,500)  dollars. 

All  that  lot  of  land  in  the  borough  of  Manhattan,  city 
of  New  York  and  State  of  New  York,  bounded  and  de- 
scribed as  follows : 

Beginning  at  a  point  on  the  southerly  side  of  15th  street, 
distant  four  hundred  (400)  feet  easterly  from  the  comer 
formed  by  the  intersection  of  the  easterly  side  of  Ninth 
avenue  and  the  said  southerly  side  of  15th  street :  running 
thence  southerly,  parallel  with  the  easterly  side  of  Ninth 
avenue,  eighty  (80)  feet ;  thence  easterly,  parallel  with  the 
said  southerly  side  of  15th  street,  fifty  (50)  feet;  thence 
northerly,  and  again  parallel  with  the  easterly  side  of 
Ninth  avenue,  eighty  (80)  feet  to  the  southerly  side  of 
15th  street  and  thence  westerly,  along  the  said  southerly 
side  of  15th  street,  fifty  (50)  feet  to  the  point  or  place  of 
beginning;  be  the  said  dimensions  more  or  less. 

The  premises  which  are  to  be  conveyed  by  the  party 
of  the  second  part  shall  be  conveyed  subject  to  the  follow- 
ing incumbrances :  A  first  mortgage  of  sixty-five  thousand 
($65,000)  dollars  at  five  per  cent  (5%)  about  two  (2) 
years  to  run,  and  a  second  mortgage  of  ten  thousand 
($10,000)  dollars  at  six  per  cent  (6%)  four  (4)  years  to 
run,  payable  twenty-five  himdred  ($2,500)  dollars  yearly; 
the  first  pa3rment  on  said  mortgage  becomes  due  Novem- 
ber, 1909. 

Also  subject  to  an  agreement  entered  into  the  26th  day 
of  December,  1908,  by  and  between  John  H.  Scudder,  of 
the  first  part,  and  Henry  Hermanns,  party  of  the  second 
part. 

Also  subject  to  covenants  and  restrictions  contained 
in  former  deeds. 
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Also  subject  to  encroachments  set  forth  in  a 

policy  of 

the  Title  Guarantee  &  Trust  Co. 

.,  No.  361,420, 

dated  the 

13th  day  of  November,  1908. 

Also  subject  to  leases  and  letting  to  present  tenants  as 

follows: 

Floor 

Monthly 
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$25.00 

Vacant 
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45.00 
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40.00 
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4th 

it 

tt 

42.50 
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42.50 
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tt 
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Reiner 
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tt 
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40.00 
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tt 
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45.00 

Simonds 

6th 

tt 

tt 
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30.00 

Hermann 

2d 
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tt 
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3d 

tt 

tt 
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4th 

tt 

tt 
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tt 

tt 
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tt 

tt 

37.00 

Turlett 
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tt 

West 

30.00 

Gerbel 

2d 

tt 

(( 

30.00 

Acers 

3d 

tt 

It 

32.50 

Morris 

4th 

tt 

u 

32.50 

Hamilton 

5th 

tt 

t< 

36.00 

Achmitt 

6th 

tt 

tt 

35.00 

$875.00 

The  deeds  shall  be  delivered  and  exchanged  at  the  office 
of  Engel  &  Engel,  132  Nassau  street  (14th  floor),  borough 
of  Manhattan,  New  York  city,  at  12  o'clock,  noon,  on 
April  15th,  1909. 

Rents  and  interest  on  mortgages,  if  any,  are  to  be  appor- 
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tioned,  except  the  interest  on  the  twenty-seven  thousand 
five  hundred  ($27,500)  dollars  mortgage,  which  shall  be 
collected  by  the  party  of  the  first  part  from  the  owner  of 
the  property  covered  by  said  mortgage,  up  to  April  15th, 
1909,  and  the  risk  of  loss  or  damage  to  the  premises  by 
fire,  until  the  delivery  of  the  deeds,  is  to  be  borne  by  the 
respective  sellers. 

All  personal  property  appurtenant  to  or  used  in  the 
operation  of  said  premises  is  represented  to  be  owned  by 
the  respective  sellers  and  is  included  in  this  exchange. 

All  notes  or  notices  of  violation  of  law  or  municipal 
ordinances,  orders  or  requirements  noted  in  or  issued  by 
the  tenement  house  department,  building  department, 
or  department  of  water  supply,  gas  and  electricity,  against 
or  affecting  the  premises  at  the  date  hereof,  shall  be 
comphed  with  by  the  respective  sellers  and  the  premises 
shall  be  conveyed  free  of  the  same.  The  respective  sellers 
shall  furnish  the  purchasers  with  proper  authorizations 
to  make  the  necessary  searches  therefor. 

Each  of  the  parties  agrees  to  convey  the  property  herein- 
before described  as  sold  by  such  party  respectively  free 
from  all  incumbrances,  except  as  above  specified,  and  to 
execute,  acknowledge  and  deliver  to  the  other  party,  or 
to  the  assigns  of  the  other  party,  a  deed  in  proper  statutory 
short  form  for  record  containing  the  usual  full  covenants 
and  warranty,  so  as  to  convey  to  the  grantee  the  fee  simple 
of  said  premises,  free  from  all  incumbrances,  except  as 
herein  stated.  The  deed,  in  each  case,  shall  be  drawn  at 
the  cost  of  the  party  of  the  first  part  thereto. 

The  stipulations  aforesaid  are  to  apply  to  and  bond 
their  heirs,  executors,  administrators,  successors  and 
assigns  of  the  respective  parties. 

Witness  the  signatures  and  seals  of  the  above  parties. 

Henry  Lehbian.  [l.  s.] 

John  H.  Scudder.        [l.  s.J 

In  Presence  of: 

H.  F.  CUNTON. 
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Charles  Braun,  as  Administrator  of  the  Estate  of  Nicho- 
las Braun,  Deceased,  Appellant,  v.  Buffalo  General 
Electric  Company,  Respondent  * 

(200  N.  Y.  484;  January,  1911) 

Negligence;  failure  to  keep  properly  insulated  an  electric  light  wire 
which  passed  over  a  vacant  lot  on  which  a  building  was  subse- 
quently erected;  death  of  person  injured  as  affecting  proof  of 
absence  of  contributoxy  negligence 

1.  Where  an  electric  light  company,  with  the  consent  of  an 
owner  of  vacant  property  in  a  thickly  built  up  section  of  a 
city,  but  without  compensation  to  the  owner  of  the  lot  (as  to 
which  lot  there  has  been  a  change  of  ownership),  strings  wires 
over  said  lot,  it  is  bound  in  the  exercise  of  reasonable  care  to 
keep  such  wires  insulated,  when  in  the  exercise  of  reasonable 
foresight  it  should  have  apprehended  that  the  premises  over 
which  the  wires  were  strung  might  be  used  so  as  to  bring  peo- 
ple in  contact  with  the  wires;  and,  therefore,  when  a  work- 
man employed  in  erecting  a  building  on  said  lot  is  shocked 
and  killed  by  coming  in  contact  with  such  wire,  as  to  which 
the  insulation  has  worn  off,  the  question  of  the  negligence  of 
the  defendant  is  one  of  fact  which  should  be  submitted  to 
the  jury.* 


^  For  complaint  from  this  case  see  post,  page  253. 

In  this  case  there  was  a  unanimous  afiSrmance  by  the  Appellate 
Division  of  a  judgment  dismissing  the  complaint.  The  plaintiff  ap- 
plied to  the  Appellate  Division  for  permission  to  appeal  to  the  Court 
of  Appeals,  which  application  was  denied  and  the  order  denying  the 
motion  will  be  found  at  page  256,  post.  The  plaintiff  then  applied  to 
a  judge  of  the  Court  of  Appeals  for  leave  to  appeal  to  that  court  and 
this  application  was  granted.  The  order  granting  leave  to  appeal  will 
be  found  at  page  257,  post. 

*  The  general  rule  to  be  deduced  from  the  cases  seems  to  be  that 
one  maintaining  electric  wires  carrying  a  current  which  is  dangerous 
must  keep  such  wire  properly  insulated  if  there  is  a  reasonable  probsr 
bility  that  it  will  come  in  contact  with  human  beingis;  and  this  rule 
applies  even  where  the  wire  in  the  first  instance  is  not  charged  with  a 
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2.  Where  a  carpenter  employed  in  the  erection  of  a  house  on  a 
vacant  lot  is  shocked  and  killed  by  grasping  in  his  hand  an 
electric  light  wire  strung  overhead,  and  the  evidence  in  the 
case  shows  that  he  took  hold  of  the  wires  for  the  purpose  of 
passing  under  or  over  them,  but  there  was  no  eye  witness,  a 
case  is  made  for  the  application  of  the  rule  that  where  the  in- 
jured person  is  dead  a  wider  latitude  should  be  allowed  to  the 
jury  in  passing  upon  the  question  of  contributory  negligence 
thim  would  be  permitted  in  the  case  of  an  injury  not  caus- 
ing death  or  where  there  were  eye  witnesses  to  the  accident.^ 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth  Judicial 
Department,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismiRsal  of  the  complaint  by  the  court 
at  a  Trial  Term. 

ReverBed. 


Charles  Newton,  for  appellant. 
Alfred  L.  Becker,  for  respondent. 


current  strong  enough  to  be  dangerous,  but  is  situated  so  near  to  a 
wire  which  does  carry  such  a  current  that  there  is  a  probability  that 
one  wire  may  be  charged  by  coming  in  contact  with  the  other.  Homr 
ing  V.  Hvdaon  River  Telephone  Co.,  Ill  App.  Div.  122;  97  Supp.  625; 
aff'd  without  opimon  186  N.  Y.  552;  Oravea  v.  WaakingUm  Power  Co., 
44  Wash.  675,  87  Pac.  956;  ShejBHeld  Co.  v.  Morton,  49  So.  772  (Ala.); 
Wetherby  v.  Twin  State  Oas  <t  Elec.  Co.,  83  Vt.  189,  75  Atl.  Rep.  8; 
SuUivan  v.  Boston,  etc.,  Co.,  156  Mass,  378;  31  N.  E.  Rep.  128;  Free- 
man V.  Brooklyn  Heights  R.  R.  Co.,  54  App.  Div.  596;  66  Supp.  1052; 
Br%i8h  Electric  Light  Co.  v.  L^enre,  93  Tex.  604;  57  S.  W.  640. 

1  Where,  on  a  rainy  night,  a  horse  attached  to  a  covered  express 
wagon  was  hit  and  knocked  down  by  the  current  from  a  wire  /1<tngling 
in  the  street,  which  had  fallen  across  a  badly  insulated  wire  carrying  a 
high  current,  and  upon  the  call  of  the  driver  for  help  the  plaintiif's 
intestate  appeared  and,  after  wrapping  a  handkerchief  aroimd  it,  took 
hold  of  the  wire,  the  end  of  which  was  then  spluttering  in  the  street, 
but  no  one  being  in  immediate  danger  from  the  wire  at  the  time,  and 
the  plaintiff's  intestate  was  instantly  killed  by  the  current  from  the 
wire,  it  was  held  that  the  plaintiff's  intestate  had  been  guilty  of  such 
contributory  negligence  as  precluded  a  recovery.  McNamee  v.  Western 
Union  Telegraph  Co.,  140  App.  Div.  874;  125  Supp.  622. 
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HiscocK,  J. : 

While  plaintiff's  intestate  was  engaged  as  a  carpenter 
in  the  erection  of  a  building  on  private  premises  in  the 
city  of  Buffalo,  he  took  hold  of  two  wires  strung  and 
maintained  by  the  respondent  across  said  premises  and 
carrying  an  electric  current  of  a  high  voltage.  Inasmuch 
as  the  insulation  on  these  wires  had  become  ragged  and 
defective  there  followed  the  quite  inevitable  result — death 
of  the  man.  The  learned  courts  below  have  imanimously 
decided  that  the  intestate  was  killed  without  legal  respon- 
sibility on  the  part  of  the  respondent  for  the  part  which 
it  took  in  bringing  about  this  result,  and  in  determining 
whether  this  conclusion  was  justified,  we  are  called  on  to 
consider  the  rule  of  care  and  responsibility  which  governs 
a  company  carrying  wires  charged  with  dangerous  cuirents 
of  electricity  over  private  premises  in  the  midst  of  a  large 
and  thickly  populated  city. 

The  controlUng  facts  which  present  this  question  in 
this  case  as  they  might  have  been  foimd  by  the  jury  are 
as  follows : 

The  premises  where  the  intestate  was  at  work  were 
part  of  a  lot  situate  at  the  comer  of  Northampton  street 
and  East  Parade  avenue  in  the  city  of  Buffalo.  The  entire 
lot  was  thirty  (30)  feet  front  on  Northampton  street  and 
had  a  frontage  on  East  Parade  avenue  of  one  hundred 
fifty  (150)  feet.  Some  years  before  the  accident  a  one- 
story  house  had  been  erected  facing  on  Northampton 
street  and  with  a  ycurd  occupying  about  sixty  (60)  feet  in 
depth  along  East  Parade  avenue.  In  the  rear  of  this  lot 
and  fronting  on  the  latter  avenue  the  owner  had  com- 
menced the  erection  of  what  was  intended  to  be  a  two- 
family  apartment  house.  This  building  had  been  in  proc- 
ess of  construction  for  some  time  and  had  reached  the 
point  where  joists  were  being  laid  between  the  second 
and  third  floors  at  a  distance  of  something  over  twenty  (20) 
feet  from  the  groimd.  As  far  back  as  1888  or  1889  the 
respondent,  under  a  written  permission,  and  so  far  as 
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appears  without  compensation,  had  strung  two  electric 
wires  for  the  purpose  of  furnishing  electric  light  to  a 
sununer  park  nearby.  These  wires  from  their  terminus 
in  the  park  were  carried  to  a  pole  in  East  Parade  avenue, 
and  thence  diagonally  across  the  premises  in  question, 
so  that  they  were  situated  directly  over  the  building  in 
process  of  erection.  They  had  not  been  in  service  from 
November  until  the  date  of  the  accident  in  March,  but 
nevertheless  they  were  carrying  a  current  of  between  two 
thousand  (2,000)  and  three  thousand  (3,000)  volts.  They 
were  from  twenty  (20)  to  twenty-four  (24)  inches  apart 
and  ran  about  four  and  a  half  (4^/^)  feet  above  the  joists 
on  which  the  deceased  was  working,  making  a  total  dis- 
tance from  the  ground  of  twenty-five  (25)  or  twenty-six 
(26)  feet.  There  was  nothing  to  indicate  who  maintained 
them.  It  was  discovered  after  the  accident  that  the  in- 
sulation at  and  around  the  point  of  contact  by  deceased 
had  become  defective  and  entirely  inelBfective  to  protect 
a  person  from  the  electric  current,  and  so  far  as  appears 
nothing  had  been  done  in  the  way  of  inspecting  or  repair- 
ing this  insulation  during  the  entire  time  of  the  service  of 
the  wires  as  above  stated,  although  it  appeared  that  such 
insulation  as  was  used  would  not  remain  effective  for 
more  than  three  (3)  years. 

The  diameter  of  an  ordinary  telephone  wire  which  does 
not  carry  a  current  of  sufficient  voltage  to  be  dangerous  is 
about  one-sixteenth  of  an  inch  without  insulation  and  the 
wires  in  question  had  a  diameter  of  about  five-sixteenths 
of  an  inch.  The  ownership  of  the  premises  had  changed 
since  the  installation  of  the  wires  and  except  for  the  differ- 
ence in  size  there  was  nothing  to  indicate  even  to  an  ex- 
perienced person  that  the  wires  were  not  telephone  wires 
or  that  they  were  "alive"  and  dangerous.  In  fact  the 
contractor  for  whom  the  deceased  was  at  work  stated  that 
he  took  them  to  be  telephone  wires.  The  entire  neighbor- 
hood, except  this  one  lot,  was  built  up  presumably  with 
dwelling  buildings.    The  deceased  was  called  by  one  of 


Braun  v.  Buffalo  General  Electric  Co.     245 

Opinion  of  the  Court 

his  coworkmen  to  come  and  assist  in  straightening  out 
the  joists  which  naturally  required  him  to  move  around 
on  the  joists  below  the  wires.  He  was  not  seen  at  the  in- 
stant when  he  took  hold  of  the  latter,  but  being  attracted 
by  a  noise  one  of  the  witnesses  discovered  him  with  one 
hand  on  each  wire  and  hanging  down  therefrom.  Owing 
to  the  relative  situation  of  the  wires  and  the  joists  it  would 
be  natural  for  one  desiring  to  go  from  one  side  of  the  build- 
ing to  the  other  to  raise  the  wires  so  that  he  could  pass 
under  or  bear  down  on  them  so  that  he  could  step  over. 

The  question  now  presented  to  us  is  one  of  those  which 
as  a  general  class  are  constantly  becoming  of  greater  im- 
portance. In  earlier  times  the  proposition  that  a  man 
owned  all  of  the  space  above  his  land  commonly  became, 
after  a  short  distance,  one  of  mere  theoretical  interest, 
but  with  the  constantly  increasing  uses  for  upper  space 
this  is  changing,  and  the  subject  is  continually  becoming 
more  and  more  one  of  new  and  practical  importance. 
Recently  this  court  has  held  in  opposition  to  earlier  au- 
thorities that  an  action  of  ejectment  maybe  maintained  for 
the  removal  of  a  telephone  wire  stretched  at  considerable 
height  over  a  man's  premises.  BvHer  v.  Frontier  Tele- 
phone Co.,  186  N.  Y.  486. 

While  the  measure  of  liability  of  one  stringing  or  main- 
taining overhead  wires  conducting  a  dangerous  cmrent 
of  electricity  has  been  frequently  under  consideration, 
it  may  be  admitted  that  it  has  not  been  determined  under 
circumstances  entirely  analogous  to  those  now  presenting 
it,  and  we  are,  therefore,  called  on  to  determine  largely 
by  the  application  of  general  principles  the  rule  which 
should  be  applied. 

As  a  preliminary  general  consideration  counsel  for  the 
respondent,  in  view  of  the  evidence  that  the  insulation 
such  as  was  originally  placed  on  the  wires  would  be  effect- 
ive for  only  three  (3)  years,  argues  that  it  would  be  a 
great  hardship  to  require  a  company  like  the  respondent 
to  renew  this  insulation  so  frequently,  and  that  as  a  matter 
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of  general  policy  we  should  not  impose  any  such  burden. 
It  is  probable  that  the  weight  of  the  burden  is  somewhat 
exaggerated,  but,  however  that  may  be,  this  argument 
does  not  impress  us  as  being  very  decisive  of  the  rule 
which  should  be  applied  in  this  or  similar  cases.  It  is  a 
matter  of  common  knowledge  that  a  company  like  the 
respondent  for  its  own  profit  ordinarily  installs  and  main- 
tains its  wires  across  private  premises  without  compensa- 
tion. In  a  large  city  overhead  wires  are  apt  to  be  numer- 
ous, and  there  are  no  such  marked  characteristics  of  the 
different  ones  as  would  enable  an  ordinary  lajrman  to 
distinguish  between  those  which  are  comparatively  harm- 
less, like  a  telephone  wire,  and  those  which  are  charged 
with  a  deadly  current  like  those  here.  While  the  conven- 
ience of  electric  and  telephone  wires  is  obvious  and  their 
maintenance  should  not  be  burdened  with  excessive  lia- 
bilities, still  it  seems  clear  that  a  company  maintaining 
dangerous  wires  should  not  be  relieved  on  the  ground  of 
expense  from  the  affirmative  duty  of  exercising  a  reason- 
able degree  of  care  to  maintain  proper  insulation  and 
thereby  prevent  accidents  reasonably  to  be  apprehended 
to  those  lawfully  coming  in  the  neighborhood  of  such 
wires. 

When  we  apply  general  principles  of  diligence  and  care 
to  the  respondent  in  this  case  its  conduct  seems  to  be  such 
that  a  jury  should  have  been  allowed  to  decide  whether 
or  not  it  was  guilty  of  negligence  rather  than  that  the 
court  should  have  held  as  a  matter  of  law  that  it  was  not 
guilty  thereof. 

Little  need  or  can  be  said  about  the  condition  of  the 
wires,  for  if  the  respondent  owed  any  obligation  whatever 
of  making  them  safe  it  would  scarcely  have  been  more 
negligent  if,  instead  of  allowing  them  to  remain  unin- 
spected and  imrepaired  as  it  did,  it  had  strung  and  main- 
tained absolutely  naked  wires.  The  only  question  which 
is  at  all  close  is  whether  the  respondent  in  the  exercise  of 
reasonable  care  and  foresight  should  have  apprehended 
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that  the  premises  over  which  the  wires  were  strung  might 
be  so  used  as  to  bring  people  in  contact  with  them,  and 
whether,  therefore,  it  should  have  guarded  against  such 
a  contingency.  As  indicated,  I  think  this  was  fairly  a 
question  for  the  jury.  Here  was  a  vacant  lot  in  the  midst 
of  a  thickly  built-up  section  of  a  large  city.  It  was  no 
remote  or  country  lot  where  no  buildings  could  be  ex* 
pected.  The  neighboring  land  was  covered  with  buildings. 
It  was  the  only  vacant  lot  in  the  vicinity.  It  fronted  on 
a  street  and  there  was  plenty  of  space  for  a  building.  Now, 
what  was  reasonably  to  be  anticipated — that  this  lot 
would  be  allowed  indefinitely  to  lie  imimproved  and  un- 
productive, or  that  it,  like  other  surroimding  lots,  would 
be  improved  by  additions  to  the  old  building  or  by  the 
erection  of  new  and  independent  ones?  Was  it  to  be  an- 
ticipated that  its  use  would  be  an  exception  to  the  rule 
prevailing  in  the  entire  neighborhood  or  that  it  would  be 
in  conformity  therewith?  It  seems  to  me  that  the  answer 
to  these  questions  should  have  been  made  by  the  jury, 
and  that  the  latter  would  be  justified  in  saying  that 
the  respondent  was  bound  to  anticipate  what  was  usual 
rather  than  that  which  was  exceptional  and  act  accord- 
ingly. It  does  not  appear  how  much  this  neighborhood 
may  have  changed  since  the  wires  were  first  strung,  but 
assmning  that  it  had  materially  changed  in  respect  of 
the  use  of  lots  for  buildings,  such  a  change  in  a  neighbor- 
hood for  aught  that  appears  in  this  case  requires  some 
time,  and  as  a  basis  for  responsibility  it  is  not  too  much 
to  charge  a  company  stringing  such  wires  with  notice  of 
gradual  changes  in  the  locality  through  which  the  wires 
pass. 

Of  course  it  is  not  necessary  to  say  that  the  respondent 
might  be  required  in  the  exercise  of  reasonable  prudence 
to  anticipate  that  just  this  particular  fashion  of  building 
would  be  erected  at  just  the  particular  spot  where  intestate 
was  working.  If  it  could  be  required  to  foresee  that  the 
lot  would  probably  be  built  upon,  the  situation  of  the  wires 
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was  such  with  reference  to  the  ground  and  the  shape  of 
the  lot  that  a  jury  might  fairly  say  that  such  building 
operations  were  quite  apt  to  bring  persons  in  proximity 
to  the  wires  and  that  they  should  be  safeguarded.  It  is 
not  a  satisfactory  answer  to  appellant's  claim  that  the 
company  should  have  exercised  care  respecting  its  wires 
to  say  that  the  intestate  or  his  employer  should  have 
noticed  them  and  given  notice  to  remove  or  make  them 
safe,  for,  as  has  been  pointed  out,  there  was  nothing  to 
indicate  to  whom  the  wires  belonged  or,  as  matter  of  law, 
that  they  were  dangerous. 

As  has  been  said,  apparently  there  are  no  authorities 
directly  in  point.  Some  may  be  cited,  however,  which 
tend  to  support  the  conclusions  here  adopted.  The  funda- 
mental and  general  principle  that  a  company  like  re- 
spondent, if  reasonably  chargeable  with  knowledge,  or  in 
the  exercise  of  reasonable  prudence  boimd  to  anticipate, 
that  people  may  lawfully  come  in  close  proximity  to  its 
wires  either  for  purposes  of  business  or  pleasure,  is  imder 
obligation  to  exercise  care  to  keep  the  latter  in  a  safe 
condition  is  abundantly  established.  Connell  v.  Keokuk 
El.  Ry.  &  P.  Co.,  131  Iowa,  622;  Rowe  v.  TaylarmOe  El.  Co., 
213  111.  318,  322;  Fitzgerald  v.  Edison  El.  lU.  Co.,  200 
Penn.  St.  540;  Wabash,  St  L.  &  P.  Ry.  Co.  v.  Locke,  112 
Ind.  404;  McLaughlin  v.  Louisville  El.  L.  Co.,  100  Ky.  173. 

It  is  only  the  application  of  this  general  principle  which 
can  provoke  discussion,  and  the  cases  next  cited  are  illus- 
trative of  the  varying  circumstances  to  which  it  has  been 
applied,  with  the  result  of  holding  that  the  defendant 
might  be  held  negligent  for  not  anticipating  and  guarding 
against  the  accidental  contact  by  an  outsider  in  each  case 
with  its  wires. 

In  Fitzgerald  v.  Edison  El.  lU.  Co.,  200  Penn.  St.  540, 
it  appeared  that  the  intestate,  who  was  a  painter,  for  his 
convenience  went  on  a  roof  and,  in  order  to  do  his  work, 
propped  up  some  of  defendant's  wires.  Subsequently  one 
of  these  sUpped  from  the  prop  and  killed  him  because  of 
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defect  in  insulation^  and  it  was  held  that  a  nonsuit  was 
improper. 

In  McLaughlin  v.  Louisville  El.  L.  Co.y  100  Ky.  173, 
the  defendant  was  held  liable  to  a  painter  on  a  house  who 
came  in  contact  with  a  nearby  wire  of  defendant  which 
was  imperfectly  insulated. 

In  Griffin  v.  United  EL  L.  Co.,  164  Mass.  492,  it  appeared 
that  plaintiff  was  a  tinsmith  engaged  in  placing  a  con- 
ductor on  a  building  and  was  injured  through  the  latter 
pipe  accidentally  coming  in  contact  with  a  defective  wire 
several  feet  away.  It  was  held  that  the  defendant,  owing 
the  duty  to  use  reasonable  diligence  to  keep  its  wires  in 
repau-  for  every  person  who  for  purposes  of  busmess  might 
be  rightfully  on  the  premises,  was  liable  although  the 
injuries  were  the  result  of  an  accidental  and  somewhat 
novel  contact. 

Gei8sman  v.  Missouri-Edison  EL  Co.,  173  Mo.  654,  is  a 
somewhat  analogous  case.  There  the  defendant  was  held 
liable  in  a  case  where  deceased,  who  was  engaged  in  remov- 
ing a  sign,  was  killed  through  a  wire  connected  with  the 
sign  coming  in  contact  with  a  defectively  insulated  wire 
of  defendant  several  feet  away. 

In  DaUry  v.  Media  Electric  L.,  H.  &  P.  Co.,  208  Penn. 
St.  403,  the  defendant  was  held  liable  for  injuries  from  a 
defectively  insulated  wu-e  which  was  strung  across  a  pri- 
vate lawn  and  which  came  in  contact  with  plaintiff,  a  boy 
ten  (10)  years  old,  who  had  passed  from  the  street  on  to 
the  lawn  to  play.  The  court  said:  "Having  constructed 
the  line  across  the  lawn  to  the  house  in  proximity  to  the 
carriageway,  it  knew  that  children  as  well  as  adults  might 
frequent  the  way  and,  hence,  the  necessity  of  keeping  its 
wires  in  a  proper  condition  and  repair  to  avoid  danger. 
It  must  be  presumed  that  the  company  also  knew  what 
the  evidence  disclosed  as  a  fact  that  children  used  the 
lawn  of  the  premises  near  the  gateway  and  in  the  vicinity 
of  the  wire  as  well  as  the  street  in  front  of  the  premises 
as  a  playground.  ...    It  was,  therefore,  the  duty  of  the 
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company  ...  to  take  reasonable  precautions  to  prevent 
injury  to  persons  who  might  be  at  this  point." 

In  Byerly  v.  Con.  Light,  P.  A  I.  Co.,  130  Mo.  App.  593, 
although  plaintiff  was  defeated  on  other  grounds,  it  ap- 
peared that  the  intestate  was  engaged  in  working  around 
a  pile  of  refuse  produced  from  a  mine  growing  larger  as 
fr^h  deposits  were  made.  By  reason  of  this  growth,  one 
of  the  defendant's  wires  which  originally  was  far  enough 
away  not  to  be  dangerous,  was  finally  brought  near  to  the 
pile  so  that  intestate,  as  assumed,  came  in  contact  there- 
with. It  was  held  on  that  branch  of  the  case  that  it  was 
the  duty  of  defendant,  in  view  of  the  changes  in  the  pile, 
either  to  have  insulated  its  wires  or  else  to  have  elevated 
them  beyond  the  line  of  danger. 

In  Temple  v.  McComb  City  El.  Light  &  Power  Company, 
Supreme  Court  of  Mississippi,  42  South.  Rep.  874,  a 
demurrer  was  overruled  to  a  complaint  in  which  it  was  in 
substance  stated  that  the  plaintiff,  a  boy  ten  (10)  years  old, 
had  been  injured  by  coming  in  contact  with  a  live  wire 
strung  by  defendant  through  a  tree  with  branches  reach- 
ing nearly  to  the  ground  in  a  thickly  populated  neighbor- 
hood and  in  which  plaintiff  and  other  children  played. 
In  holding  that  the  bill  stated  a  cause  of  action,  the  court 
did  so  not  on  the  ground  that  the  defendant  actually  knew 
of  the  habit  of  the  plaintiff  and  other  children,  but  on  the 
ground  that  '4t  did  know  the  tree,  the  kind  of  tree,  and, 
knowing  that,  knew  what  any  person  of  practical  common 
sense  would  know — that  it  was  just  the  kind  of  a  tree  that 
children  might  climb  into  to  play  in  the  branches." 

In  Homing  v.  Hudson  River  Tel.  Co.,  Ill  App.  Div.  122 ; 
affirmed,  186  N.  Y.  552,  plaintiff  recovered  for  injuries 
which  were  primarily  caused  by  a  disused  telephone  wire 
dropping  upon  an  electric  light  wire,  neither  being  properly 
insulated,  and  whereby  a  powerful  current  was  conducted 
to  his  body  while  handling  the  telephone  wire.  The 
contact  of  the  two  wires  was  caused  by  the  burning  of  a 
building  to  which  the  telephone  wire  was  attached  by 


Braun  v.  Buffalo  General  Electric  Co.     251 


Opinion  of  the  Court 


brackets.  On  appeal  the  charge  of  the  trial  court  was  ap- 
proved, which,  amongst  other  things,  instructed  the  jury 
in  effect  that  one  of  the  questions  in  the  case  was  whether 
the  electric  light  company  in  the  exercise  of  reasonable 
prudence  should  have  observed  the  insulation  of  the 
wires  and  that  the  telephone  wire  was  supported  by  a 
wooden  building  which  was  liable  to  bum  causing  the 
wires  to  come  in  contact  as  they  did. 

The  true  scope  of  these  decisions  as  indicating  the  range 
of  probabilities  which  an  electric  company  may  be  re- 
quired to  anticipate  is  made  all  the  clearer  by  reference  to 
a  single  case  cited  by  the  respondent,  in  which  it  was  held 
that  the  occurrences  leading  to  the  accident  were  so 
irregular  and  unusual  that  such  a  company  could  not  rea- 
sonably be  expected  to  foresee  them. 

In  Sheffield  Co.  v.  Morton,  49  South.  Rep.  772,  the 
attempt  was  made  to  recover  for  the  injuries  to  a  boy  who 
had  come  in  contact  with  one  of  the  defendant's  wires. 
But  it  appearing  that  the  wire  in  question  was  maintained 
on  a  bluff  out  of  reach  of  persons  resorting  to  the  neighbor- 
ing level  places  in  an  ordinary  and  rational  way,  and  that 
the  plaintiff  came  in  contact  with  it  only  after  climbing 
into  a  position  of  difficulty  on  the  bluff  and  of  obvious 
danger  independent  of  the  wire,  it  was  held  that  defendant 
could  not  be  held  liable  for  not  anticipating  such  a  situation. 

While  it  may  be  going  a  step  fm-ther  than  these  authori- 
ties went  to  decide  that  respondent  may,  if  a  jury  sees 
proper,  be  held  to  the  obligation  of  anticipating  the  use 
of  the  land  under  its  wires  for  building  purposes  which 
would  bring  people  in  close  proximity  to  the  latter,  I 
think  this  step  is  a  logical  and  proper  one,  and,  therefore, 
should  be  taken. 

If,  as  has  been  reasoned,  the  respondent  could  be  held 
to  anticipate  such  use  of  the  lot  as  was  made  and  safeguard 
its  wires  for  the  protection  of  persons  liable  to  come  in 
contact  with  them,  this  obligation  would  be  broad  enough 
to  include  as  amongst  those  entitled  to  its  protection 
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one  like  intestate,  who  was  upon  the  premises  by  express 
request  or  permission  for  a  lawful  purpose.  Griffin  v. 
United  Electric  L.  Co.,  164  Mass.  492;  Ennis  v.  Gray,  87 
Hun,  355,  359,  360;  Wagner  v.  Brooklyn  Heights  R.  R.  Co., 
69  App.  Div.  349;  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Lodce, 
112  Ind.  404. 

In  addition  to  the  argument  that  respondent  was  not 
negligent,  it  is  urged  that  there  is  no  sufficient  evidence  to 
show  that  the  intestate  was  free  from  contributory  negli- 
gence. I  have  already  referred  to  the  facts  bearing  on 
that  subject,  and  think  the  jury  would  have  been  allowed 
by  the  evidence  to  reach  the  conclusion  that  the  intestate 
in  moving  about  in  the  course  of  his  work  took  hold  of  the 
wires  for  the  purpose  of  passing  under  or  over  them,  and 
that  he  was  not  guilty  of  negligence  as  a  matter  of  law 
for  not  knowing  the  nature  of  the  wires  {Giravdi  v.  Electric 
Imp.  Co.,  107  Cal.  120),  or  for  not  noticing  the  lack  of 
proper  insulation,  which  was  not  discovered  by  any  of 
the  men  at  work  on  the  building  until  the  day  after  the 
accident.  lUingsworth  v.  Boston  El.  L.  Co.,  161  Mass.  583. 
It  has  often  been  said  that  where  the  injured  person  is 
dead  wider  latitude  should  be  allowed  to  the  jury  in  pass- 
ing on  this  question  of  contributory  negligence,  and  this 
case  seems  to  come  well  within  those  where  it  has  been 
decided  on  meager  evidence  that  the  care  of  the  deceased 
person  was  a  question  for  the  jury.  Schafer  v.  Mayor,  etc., 
of  N.  Y.,  154  N.  Y.  466;  Jones  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  28  Hun,  364;  affirmed,  92  N.  Y.  628;  Noble  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  20  App.  Div.  40;  affirmed,  161  N.  Y. 
620;  Hart  v.  Hudson  River  Bridge  Co.,  80  N.  Y.  622. 

For  these  reasons  I  recommend  that  the  judgment  of 
both  courts  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  event. 

Cullen,  Ch.  J.,  Gray,  Willard  Bartlett,  Chase  and 
Collin,  JJ.,  concur;  Werner,  J.,  dissents. 

Judgment  reversed,  etc. 
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Form  No.  42 

Complaint;  Negligence  of  Electric  Light  Company  in  Keeping 

Wires  Properly  Insulated  ^ 

Supreme  Court,  Erie  County. 

Charles  Braun,  as  Adminis- 
trator of  the  Estate  of  Nich- 
olas Braim,  Deceased, 

Plaintiff, 
against 
Buffalo  General  Electric  Com- 
pany, 

Defendant. 

The  plaintiff  above  named,  by  Newton  &  Gerrodette, 
his  attorneys,  complaining  of  the  defendant  above  named, 
alleges : 

That  at  all  the  times  hereinafter  mentioned  the  de- 
fendant was  and  still  is  a  domestic  corporation  duly  or- 
ganized \mder  and  piu^uant  to  the  laws  of  the  State  of 
New  York,  engaged,  among  other  things  in  the  trans- 
mission, distribution  and  sale  of  electricity  for  light, 
power  and  other  industrial  pin-poses. 

That  heretofore  and  prior  to  March  12th,  1907,  this 
defendant,  by  itself,  its  servants  and  agents  wrongfully 
and  unlawfully  entered  upon  certain  lands  and  premises 
in  the  city  of  Buffalo,  New  York,  situate  on  the  west  side 
of  East  Parade  avenue  between  North  Parade  avenue  and 
Northampton  street  in  said  city  of  Buffalo,  and  wrong- 
fully and  unlawfully  erected  and  strung  across  said  lands 
and  premises  certain  wires  for  the  purpose  of  conveying 
currents  of  electricity  and  caused  to  be  passed  across  said 
wires  powerful  cmrents  of  electricity. 

That  the  defendant  wrongfully  and  negligently  failed 

1  From  Braun  v.  Buffalo  General  Electric  Co.,  200  N.  Y.  484.  See 
ante,  p.  241. 
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and  neglected  to  properly  insulate  said  wires  and  permitted 
the  insulation  thereon  to  become  defective  and  out  of 
repair  and  worthless. 

That  heretofore  and  prior  to  March  12th,  1907,  and 
while  said  wires  were  so  wrongfully  and  unlawfully 
stretched  and  maintained  across  said  property  aforesaid 
belonging  to  one  Jacob  Vogel,  and  wliile  the  defendant 
was  wrongfully,  unlawfully  and  negUgently  causing  to 
be  passed  across  and  upon  said  wires  powerful  currents 
of  electricity,  said  Jacob  Vogel,  then  the  owner  of  said 
property,  contracted  with  this  plaintiflf  that  plaintiff 
should  erect  a  certain  building,  to  wit:  a  dwelling  house 
upon  said  premises,  and  plaintiff  entered  upon  the  per- 
formance of  said  work;  that  for  the  performance  of  such 
work  deponent  employed,  among  others,  one  Nicholas 
Braun  as  a  carpenter,  and  said  Nicholas  Braun  was  at  all 
times  hereinafter  mentioned  lawfully  and  properly  en- 
gaged in  and  upon  said  premises  and  upon  the  building 
then  in  course  of  erection  thereon  under  and  pursuant  to 
his  said  employment  by  this  plaintiff. 

That  heretofore  and  on  or  about  March  12th,  1907, 
and  while  said  Nicholas  Braun  was  so  employed  as  such 
workman  on  and  about  the  said  building  so  being  erected 
on  said  premises  by  this  plaintiff  under  contract  with 
said  Jacob  Vogel,  said  Nicholas  Braim  accidentally  came 
in  contact  with  said  wires  so  wrongfully,  unlawfully  and 
negligently  erected  and  maintained  as  aforesaid,  in  con- 
sequence of  which  said  wires  transmitted  through  the 
body  of  said  Nicholas  Braun  a  strong  current  of  electricity, 
which  then  and  there  caused  the  death  of  said  Nicholas 
Braun;  that  the  occturence  of  said  accident  and  the 
consequences  thereof  were  wholly  and  entirely  due  to 
the  negligence  of  said  defendant,  nor  did  said  Nicholas 
Braun  in  any  way  negligently  contribute  thereimto;  that 
said  Nicholas  Braun  as  a  result  of  said  accident  died  intes- 
tate at  the  said  city  of  Buffalo  on  or  about  said  12th  day 
of  March,  1907,  and  this  plaintiff  was  thereafter  by  a  de- 
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cree  of  the  Surrogate's  Court  of  Erie  county  duly  ap- 
pointed administrator  of  all  and  singular  the  goods^  chat- 
tels and  credits  of  said  Nicholas  Braun  and  he  thereupon 
duly  qualified  and  entered  upon  the  performance  of  his 
duties  as  such  administrator  and  is  still  performing  the 
same;  that  said  Nicholas  Braun  left  him  surviving  as 
next  of  kin  this  plaintiff;  his  father,  and  a  mother,  one 
Braim. 
Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  simi  of  twenty  thousand  ($20,000) 
dollars  damages,  with  costs  of  this  action. 

Newton  &  Gerrodette, 
Plaintiff's  Attorneys, 
902  D.  S.  Morgan  Bldg., 

Buffalo,  N.  Y. 
[Verificaiian.] 
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Form  No.  4S 

Order  of  AppdUte  Division  Denying  Motion  for  Leave  to  Appeal 

to  the  Court  of  Appeala  ^ 

At  a  term  of  the  Appellate  Division  of  the  Supreme 
Court  of  the  State  of  New  York  in  and  for  the  Fourth 
Judicial  Department,  at  the  city  of  Rochester,  N.  Y., 
commencing  on  the  6th  day  of  July,  1909. 
Motion. 

Present :  Hon.  Peter  B.  McLennan,  Presiding  Justice. 
Hon.  Alfred  Spring, 
Hon.  Pardon  C.  Williams, 
Hon.  Frederick  W.  Kruse, 
Hon.  James  A.  Robson, 

Associate  Justices. 


Charles  Braim,  as  Administra- 
tor of  the  Estate  of  Nicholas 
Braun,  Deceased, 

Appellant, 
against 
Buffalo    General    Electric    Com- 
pany, 

Respondent. 

The  above-named  appellant,  having  on  the  6th  day  of 
July,  1909,  duly  moved  before  this  court  for  an  order 
granting  to  him  leave  to  appeal  to  the  Court  of  Appeals 
from  the  judgment  of  affirmance  entered  herein  on  the 
5th  day  of  May,  1909. 

Now,  upon  reading  and  filing  the  affidavit  of  Charles 
Newton,  verified  the  23d  day  of  June,  1909,  the  notice 
of  said  motion,  together  with  admission  of  due  service 
thereof  upon  the  attorneys  for  respondent,  and  upon  all 
the  proceedings  heretofore  had  and  taken  herein,  and 

» From  Braun  v.  BujBfalo  General  Electric  Co.,  200  N.  Y.  484.  See 
ante,  page  241. 
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after  hearing  Mr.  Charles  Newton,  of  counsel  for  appellant 
in  favor  of  said  motion,  and  after  due  deliberation  had 
thereon, 

It  is  hereby  ordered,  that  the  said  motion  be,  and  the 
same  hereby  is,  denied,  without  costs. 

Newell  C.  Fulton, 

Clerk. 
Entered  6th  day  of  July,  1909. 


Fonn  No.  44 

Order  Granting  Leave  to  Appeal  to  the  Court  of  Appeals  Made  by 

a  Judge  of  the  Court  of  Appeals  ^ 

State  of  New  York,  Court  of  Appeals. 

Charles  Braun,  as  Administra- 
tor of  the  Estate  of  Nicholas 
Braim,  Deceased, 

Plaintiff-Appellant, 
against 
Buffalo  General  Electric  Company, 
Defendant-Respondent. 

The  above-entitled  action  having  been  brought  by  the 
plaintiff,  as  administrator  of  Nicholas  Braun,  against 
the  defendant  to  recover  damages  suffered  because  of 
the  deceased  having  met  his  death  through  the  alleged 
negligence  of  the  defendant,  and  said  action  having  been 
duly  tried  at  a  Civil  Trial  Term  of  the  Supreme  Com-t 
held  in  and  for  the  county  of  Erie,  and  said  trial  having 
resulted  in  a  judgment  of  nonsuit  in  favor  of  the  defend- 
ant, and  the  plaintiff  having  appealed  therefrom  to  the 
Appellate  Division  of  the  Supreme  Com-t,  Fourth  Depart- 
ment, and  said  judgment  having  been  unanimously  af- 

» From  Braun  v.  Buffalo  General  Ekdric  Co*,  200  N,  Y.  484*  See 
ante,  page,  241 
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firmed  by  said  Appellate  Division  of  the  Supreme  Ck>urt, 
and  the  plaintiff  having  thereupon  moved  at  said  Appellate 
Division  of  the  Supreme  Court,  Fourth  Department,  at 
the  next  term  succeeding  the  one  at  which  said  decision 
was  handed  down  for  leave  to  appeal  from  said  order  and 
judgment  of  aflSrmance  to  the  Court  of  Appeals,  and  such 
leave  having  been  denied  by  the  said  Appellate  Division, 
and  the  plaintiff  having  thereupon  made  application  to 
the  xmdersigned,  one  of  the  judges  of  the  Court  of  Appeals 
of  the  State  of  New  York,  for  leave  to  appeal  from  said 
order  and  judgment  of  af&rmance  to  the  Court  of  Appeals 
of  the  State  of  New  York,  now,  upon  reading  and  filing 
the  aflSdavit  of  Charles  Newton,  verified  on  the  31st  day 
of  July,  1909,  and  the  record  and  briefs  of  the  parties,  and 
on  motion  of  Charles  Newton,  attorney  for  the  plaintiff,  it 
is 

Ordered,  that  the  plaintiff  be,  and  hereby  is  granted 
leave  to  appeal  to  the  Court  of  Appeals  of  the  State  of 
New  York,  from  the  judgment  of  afi^mance  heretofore 
granted  by  the  Appellate  Division  in  the  above-entitled 
action. 

Frank  H.  Hiscock, 
Judge  of  the  Court  of  Appeals. 


Theodore  Miller,  Respondent,  v.  John  H.  Fischer, 

Appellant 

(142  App.  Div.  172;  Third  Department,  January  4,  1911) 

Custom  or  usage  of  trade;  read  into  contract;  when  submitted  to 

jury 

1.  Parties  are  presumed  to  contract  with  reference  to  a  uniform, 
continuous  and  well-settled  usage  or  custom  pertaining  to  the 
matters  as  to  which  they  enter  into  agreement,  where  such 
usage  is  not  in  opposition  to  wellnsettled  principles  of  law,  is 
not  unreasonable,  or  in  contradiction  to  the  express  terms 
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of  the  contract,  whether  such  contract  be  written  or  oral; 
and  the  terms  of  such  custom  are  read  into  the  contract,  not 
as  varying  its  terms,  but  as  amplifying  them,  and  it  is  error  to 
refuse  to  permit  the  defendant  to  prove  and  the  jury  to  con- 
sider whether  or  not  such  a  custom  existed  and  whether  or 
not  the  plaintiff  bad  notice  thereof,  as  affecting  the  rights  of 
the  parties.^ 

Appeal  by  the  defendant  from  a  judgment  of  the  County 
Court  of  Ulster  coimty,  entered  upon  the  verdict  of  a  jury 
in  favor  of  the  plaintiff  rendered  by  direction  of  the  court, 
and  also  from  an  order  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Reversed. 

WHUam  D.  Brinnxer^  for  the  appellant. 

Andrew  J.  Cook  and  JV.  Frarik  O^ReiUy,  for  the  respond- 
ent. 

Houghton,  J. : 

The  plaintiff  is  a  canal  boatman,  and  in  December,  1908, 
was  using  his  boat  for  carrying  coal  at  Astoria,  N.  Y.  On 
the  nineteenth  of  that  month  he  telegraphed  the  defendant, 
who  was  engaged  in  the  ice  business  at  Rondout^  asking 

1  The  custom  in  this  case  was  apparently  a  local  one  or  at  any  rate 
applied  to  a  particular  trade  only.  The  determination  of  the  ques- 
tion whether  a  custom  is  local  or  general  is  important  on  the 
question  of  pleading  for  the  reason  that  if  a  custom  is  general  it 
will  be  judicially  noticed  while  if  it  is  local  it  will  not  be.  Poland  v. 
Hollander,  62  Misc.  523;  115  Supp.  1042;  Anderson  v.  Blood,  86  Hun, 
244;  33  Supp.  233;  aff'd  152  N.  Y.  285;  reargument  denied  153  N.  Y. 
649;  Merchants'  Nat.  Bk,  v.  HaU,  83  N.  Y.  338;  Mayor,  etc.,  of  N.  Y.  v. 
Sands,  105  N.  Y.  210;  Seaman  v.  KoehLer,  122  N.  Y.  646.  If,  therefore, 
the  matter  is  one  which  can  be  judicially  noticed  it  is  not  necessary  to 
plead  or  prove  it,  while  if  it  could  not  be  judicially  noticed  it  would  be 
necessary  to  do  both.  Matter  of  Viemeister,  179  N.  Y.  235;  Hunter  v. 
N.  Y.,  Ontario  A  W.  R.  Co.,  116  N.  Y.  615;  Porter  v.  Wanng,  69  N.  Y. 
250;  Jmes  v.  V.  S.,  137  U.  8. 202. 
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for  the  best  price  of  a  load  of  ice  to  New  York  city.  The 
defendant  answered  by  telegram  on  the  twenty-first, 
saying  that  for  a  good  boat  with  hatches  he  would  pay 
one  hundred  ($100)  dollars  for  a  load  delivered  in  New 
York,  requesting  an  answer.  The  plaintiff  claims  that 
he  answered  by  postal,  which  the  defendant  says  he  never 
received,  saying  that  he  had  a  good  boat,  that  he  ac- 
cepted the  offer  and  would  bring  his  boat  up  as  soon  as 
he  could.  On  the  thirty-first  he  sent  another  postal,  saying 
that  he  was  leaving  for  Rondout  that  night  and  requesting 
defendant  to  provide  a  place  for  the  boat  on  arrival.  This 
postal  the  defendant  did  receive  and  did  provide  a  place 
for  the  mooring  of  the  plaintiff's  boat  in  Rondout  creek. 
Shortly  thereafter  the  defendant  fitted  up  the  plaintiff's 
boat  with  runs  for  the  loading  of  ice  when  it  should  form 
in  the  creek.  The  defendant  claims  that  merchantable 
ice  did  not  form  that  winter  and  hence  that  plaintiff's 
boat  was  not  loaded.  About  the  first  of  March  hope  of 
merchantable  ice  forming  was  abandoned  and  the  plaintiff 
demanded  his  pay,  which  the  defendant  refused.  Where- 
upon this  action  was  brought  in  the  city  court  of  Kingston 
for  the  stipulated  one  hundred  ($100)  dollars  as  damages, 
and  resulted  in  a  judgment  for  the  defendant.  The  plain- 
tiff took  an  appeal  to  the  County  Court  of  Ulster  coimty 
demanding  a  new  trial,  which  resulted  in  a  direction  of 
verdict  by  the  court  for  plaintiff,  and  from  such  judgment 
the  defendant  appeals  to  this  court. 

The  defendant's  contention  on  the  trial  was  that  there 
was  a  custom  amongst  boatmen  and  ice  dealers  in  that 
locality,  known  to  the  plaintiff,  to  the  effect  that  boats 
engaged  for  the  transporting  of  ice  should  not  be  paid 
for  unless  ice  should  form  of  sufficient  thickness  to  be 
marketable. 

The  learned  trial  court  ruled  that  the  contract  was  spe- 
cific and  that  proof  of  custom  was  immaterial. 

We  are  of  opinion  this  was  error.  Assuming  that  the 
telegrams  and  writings  which  passed  between  the  parties 
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constituted  a  binding  written  contract,  still  the  terms 
are  not  so  specific  that  it  can  be  said  as  matter  of  law  that 
it  was  not  made  with  reference  to  a  well-known  and 
uniform^  custom  of  the  business.  Parties  are  presumed 
to  contract  in  reference  to  a  uniform,  continuous  and 
well-settled  usage  or  custom  pertaining  to  the  matters 
as  to  which  they  enter  into  agreement,  where  such  usage 
is  not  in  opposition  to  well-settled  principles  of  law  and 
is  not  unreasonable  and  not  in  contradiction  of  the  express 
terms  of  the  contract,  whether  such  contract  be  written 
or  oral.  WaUs  v.  Bailey ,  49  N.  Y.  464;  Rickerson  v.  Hart- 
ford Fire  Insurance  Co.,  149  id.  307;  Schipper  v.  Milton, 
51  App.  Div.  522.  The  custom  which  the  defendant 
claimed  did  exist  related  to  the  particular  business  of 
carrjring  natural  ice  and  applied  only  to  a  particular 
locality,  and  it  was  necessary  to  show  that  the  plaintiff 
had  knowledge  of  its  existence,  which  the  defendant  at- 
tempted to  do  and  made  prima  fade  proof  thereof.  Of 
course  parties  can  specifically  contract  irrespective  of  a 
well-known  custom  prevailing  in  the  business  to  which 
the  contract  relates;  but  when  they  do  not  so  specifically 
contract  they  are  presumed  to  contract  with  reference  to 
such  custom  and  its  terms  are  read  into  the  contract, 
not  as  varying  its  terms,  but  as  amplifying  them.  Whether 
such  custom  existed  and  whether  the  plaintiff  had  knowl- 
edge of  it,  and,  therefore,  contracted  with  reference  to  it, 
are  questions  of  fact  which  should  have  been  submitted 
to  the  jiuy.  The  direction  of  verdict  against  the  defend- 
ant was,  therefore,  erroneous  and  must  be  reversed. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 
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James  Mowers,  Respondent,  v.  Mukicipal  Gas  Compant 

of  the  City  of  Albany,  Appellant 

(143  App.  Div.  169;  Third  Department,  January  4,  1911) 

Negligence;  ezplotion  of  gas  from  leakage  in  pipe;  notice  to 

company 

1.  A  gas  company  cannot  be  held  liable  for  injuries  caused  by 
the  explosion  of  gas  from  a  leakage  in  its  pipes  on  private 
premises  until  notice  has  been  given  to  the  company  of  such 
leakage  and  it  fails  to  repair  the  defect,  or  unless  it  has  existed 
for  such  a  length  of  time  that  the  company  is  presumed  to 
have  had  notice  thereof. 

Appeal  by  the  defendant  from  a  judgment  of  the  Su- 
preme Court  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury  for  one  thousand  ($1,000)  dollars,  and 
also  from  an  order  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

Reversed. 

Neik  F.  Tovmer,  for  the  appellant. 
M.  H.  Nellis,  for  the  respondent. 

Houghton,  J. : 

The  action  is  to  recover  damages  for  personal  injuries 
from  an  explosion. 

The  plaintiff  was  a  tenant  in  the  basement  of  No.  137 
Broad  street  in  the  city  of  Albany,  to  which  the  defendant 
supplied  illuminating  gas.  He  had  been  in  occupation 
of  the  premises  something  like  ten  (10)  months  and  had 
discovered  no  particular  odor  of  gas,  when  suddenly  on 
the  day  of  the  accident  he  smelled  a  strong  odor  and 
opened  the  windows  of  his  apartment.  Shortly  thereafter 
the  owner  of  the  building  entered  another  portion  and 
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discovered  an  odor  of  gas,  and  in  looking  about  for  its 
source  came  to  the  basement  occupied  by  the  plaintiff. 
Not  finding  any  jets  turned  on  he  went  to  the  wall  where 
the  service  pipe  entered  the  building  from  the  street. 
There  is  dispute  whether  the  landlord  had  a  lighted  match 
in  his  hand  or  not,  but  an  explosion  occurred  wrecking 
the  room  and  injuring  the  plaintiff  more  or  less  severely. 
It  was  subsequently  discovered  that  there  was  a  break  in 
the  gas  main  in  the  street  and  that  the  gas  had  forced 
itself  along  the  main  and  along  the  service  pipe  to  the 
house  and  was  pouring  into  the  basement  in  considerable 
volume.  It  was  not  claimed  that  the  defendant  was 
notified  of  the  presence  of  gas  in  the  building  between  its 
discovery  and  the  explosion. 

On  the  trial  the  plaintiff's  counsel  recognized  the  rule 
enunciated  by  this  comi;  in  Hammerschmidt  v.  Municipal 
Gas  Company f  114  App.  Div.  290,  to  the  effect  that  in 
order  to  render  a  gas  company  Uable  for  damages  for  the 
negligent  leakage  of  gas  on  private  premises  it  must  have 
notice  and  an  opportunity  to  remedy. 

The  theory  upon  which  the  defendant  was  sought  to  be 
held  liable  was  that  the  main  in  the  street  was  old  and 
embedded  in  wet  clay  soil  favoring  corrosion,  and  exposed 
to  electric  currents  having  a  tendency  to  deteriorate  the 
texture  of  the  iron,  and  hence  that  a  break  might  reason- 
ably be  expected ;  and  further  that  the  break  had  existed 
for  many  months,  the  odor  of  gas  being  perceptible  at 
various  times  and  more  violent  on  particular  occasions. 

The  proof  does  not  sustain  this  theory.  It  is  true  that 
there  were  various  complaints  to  the  defendant  of  the 
smell  of  gas  by  the  occupants  of  houses  in  the  vicinity. 
Repair  men  were  sent  and  the  leak  in  most  cases  dis- 
covered and  after  repairs  were  made  the  smell  ceased. 
The  odor  of  gas,  therefore,  which  these  witnesses  observed 
was  traceable  to  leakages  in  their  own  pipes  and  not  from 
the  street  main. 

The  plaintiff's  witness,  Julia  Fauth,  does  testify  that 
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before  gas  was  put  in  her  apartment  in  May  prior  to  the 
explosion  in  December,  she  smelled  an  odor  which  she 
thought  was  illuminating  gas  but  which  might  have  been 
sewer  gas;  and  that  after  gas  was  installed  in  her  house 
she  smelled  the  same  odor.  She  does  not  say  that  the  odor 
came  from  the  street,  however,  but  describes  it  as  in  her 
own  house. 

It  is  manifest  from  the  testimony  that  there  was  no 
such  general  odor  of  gas  in  the  street  as  indicated  a  break 
in  the  main  existing  for  months  prior  to  the  explosion,  and 
such  a  situation  is  quite  improbable.  All  the  witnesses 
except  Mrs.  Fauth  testify  that  the  odor  was  intermittent 
and  ceased  when  repairs  were  made  in  their  own  apart- 
ments. If  the  break  had  existed  the  odor  would  have 
been  continuous,  especially  during  the  summer  months, 
when  the  surface  of  the  ground  was  not  sealed  by  frost. 

Nor  do  we  think  the  plaintiff  proved  such  a  condition 
of  the  pipe  as  indicated  that  it  was  likely  to  break  at  any 
moment,  and  which,  therefore,  called  upon  the  defendant 
to  inspect  or  replace  it  with  new.  The  character  of  the 
break  necessarily  indicated  a  weakened  pipe,  but  the 
proof  does  not  sustain  the  contention  that  the  defendant 
should  have  known  its  condition. 

Our  conclusion  is  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 
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Frank  Williams,  Respondent,  v.  Citizens'  Steamboat 

Company  of  Troy,  Appellant  ^ 

(202  N.  Y.,  memo.,  aff'g  without  opinion  134  App.  Div.  991,  no  opinion) 

Negligence;  master  and  servant;  Employers'  Liability  Act;  injury 
due  to  act  of  person  acting  as  superintendent  during  absence  of 
regular  superintendent;  box  falling  on  and  injuring  freight 
handler  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department, 
entered  November  11,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

Affirmed. 

Murray  Dovms,  for  appellant. 

Andrew  J.  NelliSy  for  respondent. 

Judgment  affirmed  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  JJ.;  Hiscock,  J.,  absent. 

*  For  complaint  from  this  case  see  post,  p.  266.  For  charge  of  trial 
judge  see  post,  p.  270. 

•  This  suit  was  brought  imder  the  Employers'  Liability  Act  and  was 
tried  four  times.  The  first  trial  resulted  in  a  verdict  of  six  thousand 
($6,000)  dollars  for  the  plaintiff,  which  was  reversed  and  a  new  trial 
ordered.  122  App.  Div.  188.  Upon  the  second  trial  the  verdict  for 
the  plaintiff  was  four  thousand  ($4,000)  dollars,  which  was  also  set 
aside.  128  App.  Div.  807.  Upon  the  third  trial  the  jury  disagreed. 
Upon  the  last  trial  the  verdict  was  for  five  thousand  ($5,000)  dollars 
and  the  judgment  entered  on  this  verdict  was  affirmed  without  opinion 
in  either  the  Appellate  Division orthe  Court  of  Appeals.  The  charge  of 
the  trial  judge  will  be  found  at  page  270,  post  It  is  a  careful  and  clear 
statement  of  the  necessary  elements  to  be  proved  under  the  Employers' 
Liability  Act  where  the  plaintiff  depends  upon  acts  of  a  temporary 
superintendent  who  acts  as  such  only  during  the  absence  of  the  regular 
superintendent. 
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Form  No.  40 

Complaint;  negligence;  Employen'  Liability  Act;  injitiy  to  fretn^t 
handler  by  falling  of  box;  act  of  temporary  superintendent  during 
absence  of  regular  superintendent  > 

Supreme  Court,  Rensselaer  County. 

Frank  Williams, 

Plaintiff, 
against 
The    Citizens'    Steamboat 
Company  of  Troy,  N.  Y., 

Defendant. 

For  a  complaint  herein  plaintiff  alleges  the  following 
facts  constituting  his  cause  of  action : 

I.  Defendant  above  named  is  and  was  at  all  the  times 
hereinafter  mentioned,  as  plaintiff  is  informed  and  be- 
Ueves,  a  domestic  corporation  duly  created,  organized 
and  estabhshed  under  and  by  virtue  of  the  laws  of  this 
State,  having  its  office  and  principal  place  of  business 
in  the  city  of  Troy,  N.  Y.,  and  is,  and  was  at  the  times 
hereinafter  mentioned,  engaged  in  the  transportation  of 
passengers  and  freight  between  the  cities  of  New  York 
and  Troy,  and  having,  maintaining  and  using  in  the 
prosecution  of  its  said  business  at  Troy,  a  steamboat 
wharf  or  dock  with  gangways  therein  through  which  to 
unload  and  load  freight  from  and  upon  its  steamboats 
moored  to  said  wharf  or  dock. 

II.  On  the  fifth  day  of  August,  1904,  the  plaintiff  was 
in  the  employ  of  the  defendant  as  a  freight  handler, 
truckman  or  trucker  at  defendant's  said  wharf  at  Troy 
and  was  engaged  in  the  business  of  unloading  a  boat  of 
defendant  which  had  come  up  from  New  York  with 
freight  and  in  loading  it  for  the  return  trip. 

*  From  Williams  v.  Citizens'  Steamboat  Co,,  202  N.  Y.  memo.  See 
ante,  page  265. 
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III.  Said  work  was  being  done  by  plaintiff  and  his 
fellow-servants  under  the  direction,  control  and  superin- 
tendence of  one  John  Van,  the  defendant's  general  fore- 
man and  superintendent  of  its  work,  and  employes  on 
and  about  said  wharf,  and  on  and  about  defendant's 
boats  thereat,  and  who  was  at  the  said  time  and  place  in 
the  service  of  defendant  and  who  was  intrusted  by  de- 
fendant with  and  was  exercising  superintendence  of  the 
work  in  which  plaintiff  was  engaged  when  injured,  as 
hereinafter  stated  and  alleged,  and  whose  sole  or  principal 
duty  was  that  of  superintendence,  and  who  was  then  and 
there  actmg  as  superintendent  with  the  authority  and 
consent  of  the  defendant  as  plaintiff's  employer. 

IV.  On  the  morning  of  said  August  5th,  1904,  and 
between  eleven  and  twelve  o'clock  the  plaintiff  while  in 
the  exercise  of  due  care  and  without  any  fault  or  negligence 
on  his  part,  or  on  the  part  of  his  fellow-servants^^Ling 
the  accident  or  contributing  thereto,  was  injured  solely 
by  the  fault,  carelessness,  recklessness  and  negligence  of 
the  defendant  actmg  by  and  through  its  said  superin- 
tendent under  the  following  circumstances: 

Among  other  freight  which  had  come  up  from  New 
York  on  and  was  to  be  unloaded  from  the  said  boat,  as 
plaintiff  is  informed  and  beUeves,  was  a  very  large  high 
box,  said  to  contain  a  bar  and  barroom  fixtures,  which 
had  been  removed  from  the  deck  or  body  of  the  boat  by 
the  order  and  direction  of  said  superintendent,  and  by 
like  order  and  direction  instead  of  being  removed  to  a 
proper  and  safe  place  on  the  wharf  or  dock  or  elsewhere, 
where  it  could  be  safely  stored  and  kept  until  delivered 
to  the  consignee  or  forwarded,  was  recklessly,  carelessly 
and  negligently  permitted,  ordered  and  directed  to  be 
left  in  the  gangway  leading  from  the  deck  of  the  boat  to 
the  surface  of  the  wharf  or  dock,  by  and  through  which 
gangway  plaintiff  and  other  employes  were  compelled 
to  go  to  and  fro  with  their  trucks  in  the  business  of  con- 
tinuing to  unload  said  boat  and  in  the  business  of  loading 
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it.  Said  long  and  tall  box  was  not  securely  or  at  all  fas- 
tened to  said  gangway  or  safely  or  securely  placed  therein, 
but  was  by  like  order  and  direction  of  defendant,  acting 
by  and  through  its  said  superintendent,  carelessly,  reck- 
lessly and  negligently  leaned  up  against  the  side  of  the 
gangway,  the  top  of  it  projecting  above  the  level  or  surface 
of  the  wharf  or  dock,  and  the  box  resting  on  an  edge  or 
side  thereof,  so  that  it  was  insecure  and  unsafe  and  liable 
to  topple  and  fall  over  with  the  application  of  slight  force 
while  the  work  of  unloading  and  loading  the  boat  was 
going  on;  all  of  which  was  known  to  defendant  and  its 
said  superintendent,  but  which  was  at  that  time  unknown 
to  plaintiff,  who  had  no  notice  or  warning  that  said  box 
was  unsafely  placed  or  dangerous  or  liable  to  topple  or 
fall  over. 

While  plaintifiF  was  proceeding  up  said  gangway  with 
his  truck,  returning  from  the  boat  uj)on  which  he  had  just 
deposited  a  truck  load  of  freight  and  while  he  was  passing 
through  the  space  left  between  said  box  just  resting  on 
its  end  or  edge  and  the  other  side  of  the  gangway,  the  said 
box  toppled  and  fell  over  and  upon  and  against  plaintiff, 
crushing  him  with  great  force  and  violence  against  the 
opposite  side  or  wall  of  the  gangway  and  underneath  the 
said  box.  The  cause  of  said  box  falling  and  toppling  over 
upon  the  plaintiff  was  its  being  so  heedlessly,  carelessly, 
recklessly  and  negligently  left  and  permitted  to  remain  in 
said  gangway  as  aforesaid,  on  its  edge,  end  or  side,  leaning 
up  against  the  side  of  said  gangway,  but  plaintiff  is  ig- 
norant of  his  own  knowledge  of  what  started  or  caused, 
at  that  instant,  the  said  box  to  topple  and  fall  over,  but 
he  is  informed  and  believes  that  it  was  caused  by  a  strong 
gust  of  wind  blowing  against  the  flat  side  or  top  of  said 
box  projecting  above  the  level  or  surface  of  said  wharf  or 
dock. 

V.  By  reason  of  said  box  toppling  over  and  falling  upon 
him  and  crushing  him  beneath  it  and  throwing  hun  with 
great  force  and  violence  against  the  opposite  side  or  wall 
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of  said  gangway,  the  plaintiff's  head  and  particularly  the 
left  side  thereof,  was  crushed,  bruised,  injured  and 
woimded ;  and  he  received  serious,  and,  as  he  believes,  per- 
manent injuries  to  his  body  and  spine  and  spinal  cord, 
extending  from  the  back  of  his  head  down  to  the  small  of 
his  back,  and  he  sustained  a  severe  and,  as  he  believes,  a 
permanent  shock  and  injuries  to  his  nervous  system. 

Plaintiff  was  thereby  made  sick,  sore,  lame,  and  disabled 
and  was  confined  to  his  house  and  bed  for  a  long  period  of 
time,  suffering  great  pain  and  mental  and  bodily  anguish, 
and  he  still  continues  to  suffer  great  and  severe  pain  in  the 
back  of  his  head,  in  his  shoulder  and  along  his  back  and 
spine,  and  he  is  informed  and  believes  that  he  will  never 
fully  recover  from  said  injuries  and  the  effects  thereof, 
but  will  continue  to  suffer  pain  and  anguish  and  be  lame 
and  disabled  therefrom  for  the  remainder  of  his  life. 

By  reason  of  said  accident  and  injuries  plaintiff  was 
and  still  is  wholly  incapacitated  and  unable  to  do  any 
work  or  pursue  his  customary  or  any  other  business  or 
occupation  whereby  he  might  earn  his  livelihood,  and  that 
of  his  family,  and  he  is  informed  and  believes  that  he  will 
never  recover  from  said  injuries  so  as  to  be  able  to  work 
and  earn  his  livelihood  as  theretofore  or  at  all,  but  will 
continue  for  the  remainder  of  his  life  to  be  weak  and  unable 
to  work  or  earn  his  Uvelihood.  Plaintiff's  legs  are  weak, 
he  is  unable  to  bend  over  without  support,  is  imable  to 
lift  any  weight,  is  dizzy  at  times  and  often  unable  to  sleep 
at  night.    • 

Plaintiff  has  by  reason  of  said  accident  and  injuries 
incurred  great  expense  for  medical  attendance  and  treat- 
ment and  medicines  in  trying  to  be  cured  and  to  alleviate 
as  much  as  possible  his  pain  and  suffering,  and  he  is  in- 
formed and  believes  that  it  will  be  necessary  for  him  in 
the  future  and  for  the  remainder  of  his  life  to  incur  like 
expense  for  medical  attendance  and  treatment  and  medi- 
cines. 

VI.  By  reason  of  the  said  accident  and  consequent 
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injuries  above  stated  plaintiff  has  sustained  damage  in 
the  sum  of  twenty-five  thousand  ($26,000)  dollars. 

VII.  That  prior  to  the  commencement  of  this  action, 
and  within  one  hundred  twenty  (120)  days  from  the  time 
of  the  accident  and  injury,  plaintiff  caused  to  be  duly 
served  upon  defendant  a  notice  of  the  time,  place  and 
cause  of  the  injury,  complying  in  all  respects  with  and 
as  provided  for  in  and  by  Chap.  600  of  the  Laws  of  1902, 
entitled:  ''An  Act  to  extend  and  regulate  the  liability  of 
employers  to  make  compensation  for  personal  injuries 
suffered  by  employ^." 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  twenty-five  thousand  ($25,000) 
dollars  damages  besides  the  costs  of  this  action. 

Countryman,  Nellis  &  Dubois, 

Plaintiff's  Attorneys, 
No.  13  North  Pearl  St.,  Albany,  N.  Y. 

[VenJUxUion.] 


charge* 


FiTPS,  J.: 

"  Gentlemen  of  the  Jury : 

''It  is  the  contention  of  the  plaintiff  that  on  the  morning 
of  the  5th  day  of  October,  1904,  while  drawing  a  truck 
through  one  of  the  gangways  of  the  dock  at  the  foot  of 
Broadway  in  this  city  to  which  the  defendant's  steamboat 
was  moored,  and  while  passing  up  the  incline  to  the  surface 
of  the  dock,  he  was  injured  by  the  toppling  over  upon 
him  of  a  large  box  which  was  standing  on  its  edge  and  lean- 
ing against  the  south  side  thereof,  and  which  falling  upon 
him  threw  him  to  the  north  side,  injuring  and  bruising 
him,  and  to  recover  the  damages  which  he  claims  to  have 
sustained  by  reason  of  this  accident  he  has  instituted 

» From  WiUiama  v.  Citizens'  Steamboal  Co,,  202  N.  Y.  000.  See  ante, 
p.  265. 
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this  action  against  the  defendant,  lajdng  his  damages  at 
twenty-five  thousand  ($25,000)  dollars. 

''From  the  mere  fact  that  this  action  occurred  no  cause 
of  action  accrues  to  the  plaintiff,  and  there  is  no  legal 
inference  of  negligence  upon  the  part  of  the  defendant; 
and  in  order  to  recover  it  is  inciunbent  upon  the  plaintiff 
to  prove  to  your  satisfaction  by  a  fair  preponderance  of 
evidence  two  propositions:  First,  that  he  was  free  from 
negligence  contributing  to  the  injury,  and  second,  that 
the  same  was  occasioned  and  caused  by  negligence  upon 
the  part  of  the  defendant  by  its  omission  to  perform  some 
duty  or  obligation  devolving  upon  it  by  law.  By  a  fair 
preponderance  of  evidence  I  do  not  mean  it  is  incumbent 
upon  the  plaintiff  to  produce  a  larger  number  of  witnesses 
than  the  defendant,  for  the  law  does  not  count  the  number 
of  witnesses;  it  weighs  their  testimony.  Preponderance 
of  evidence  means  such  testimony  as  commends  itself 
to  you  as  the  truthful  narration  of  what  occurred,  as  the 
truthful  narration  of  the  main  thing  in  controversy,  no 
matter  whether  that  testimony  be  given  by  one  or  by  a 
number  of  witnesses.  It  is  the  testimony  which  by  reason 
of  its  probability,  the  character  of  the  witnesses  who 
tell  it,  their  demeanor  upon  the  stand,  their  interest  or 
lack  of  interest,  their  means  of  observation,  all  combined 
satisfy  you  that  he  or  they,  if  more  than  one  witness 
tells  the  story,  that  the  story  that  he  or  they  tell  is  the 
truthful  story,  the  correct  narration  of  what  has  taken 
place. 

"In  all  cases  where  there  is  a  conflict  of  evidence  where 
it  becomes  the  duty  of  the  jury  to  find  out  where  the 
truth  lies  as  between  several  conflicting  stories  there  are 
some  things  you  must  take  into  consideration;  the  lack 
of  interest  of  the  witness,  the  lack  of  motive  for  telling 
an  untruth  or  for  coloring  it  or  for  exaggerating  it,  the 
character  of  the  witness,  bis  intelligence,  his  demeanor 
upon  the  stand,  all  these  things  are  to  be  taken  into  con- 
sideration.   And  you  are  also  at  liberty  to  do  this,  that 
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where  you  are  satisfied  a  witness  has  willfully  stated  to  you 
an  untruth  in  a  material  portion  of  his  testimony  you  may 
disregard  his  entire  story,  reject  all  his  testimony.  You 
are  not  obliged  to  do  it  but  you  may  do  it ;  and  it  is  your 
duty  to  do  it  if  you  are  satisfied  that  he  has  done  it  will- 
fully, and  there  is  nothing  in  the  remainder  of  his  testimony 
that  warrants  you  in  believing  that  particular  testimony 
to  be  true. 

"In  presenting  this  matter  to  you  for  your  considera- 
tion I  shall  briefly  outline  the  testimony  without  com- 
menting upon  it,  and  without  analyzing  it.  And  in  pass- 
ing I  desire  to  say  that  you  are  the  triers  of  the  facts,  and  if 
my  version  of  the  testimony  differs  from  your  recollection 
of  the  same  you  will  disregard  my  statement  and  rely 
upon  your  own  recollection. 

"At  the  time  of  the  accident  to  the  plaintiff  above  re- 
ferred to  and  for  some  time  prior  thereto  the  defendant 
had  been  and  was  a  domestic  corporation,  having  its 
principal  place  of  business  in  the  city  of  Troy,  and  was 
engaged  in  the  transportation  of  passengers  and  freight 
between  the  cities  of  New  York  and  Troy  and  maintained 
and  used  in  the  prosecution  of  its  business  in  this  city  a 
steamboat  wharf  or  dock  with  gangways  therem  from 
which  to  load  and  unload  freight  from  and  upon  its  steam- 
boats  moored  thereto. 

"For  a  number  of  years  prior  to  the  accident  the  plain- 
tiff had  been  employed  by  the  defendant  as  a  freight  han- 
dler and  was  accustomed  daily  to  assist  in  loading  and 
unloading  the  boats  of  the  defendant  when  moored  to  its 
dock  at  the  foot  of  Broadway.  The  boats  employed  by 
the  defendant  for  its  business  in  the  transportation  of 
freight  and  passengers  were  two  m  number,  so  that  upon 
each  working  day  of  the  week  during  the  boating  season 
there  arrived  between  five  and  six  o'clock  in  the  morning 
one  of  the  defendant's  steamboats  from  the  city  of  New 
York,  and  upon  its  arrival  the  employes  of  the  defendant 
proceeded  to  remove  the  freight  from  the  boat  to  the 
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dock,  and  after  the  completion  of  the  same  to  load  the 
boat  with  freight  for  its  return  trip  to  New  York. 

''The  defendant  used  in  the  loading  and  unloading  of 
the  boats  its  regular  force  of  men,  about  fifteen  in  number, 
and  in  addition  thereto  in  the  unloading  of  a  boat  they 
employed  an  extra  force  of  men  who  were  paid  by  the 
hour  and  who  were  discharged  after  the  removal  of  the 
freight  from  the  boat  to  the  dock. 

"At  the  dock  where  the  boats  were  moored  there  are 
two  gangways  or  passageways  cut  therein  in  order  to 
provide  access  to  and  from  the  boats,  and  from  these 
gangways  to  the  boats  there  is  a  bridge  consisting  of  planks 
connected  with  the  dock  and  the  boats  by  means  of  ropes. 
The  gangway  is  about  eleven  feet  wide  and  about  twenty- 
two  feet  in  length,  and  at  the  point  where  the  same  is  in 
proximity  to  the  flooring  of  the  boat  is  about  five  feet 
below  the  surface  of  the  dock.  The  freight  handlers  used 
this  gangway  or  passageway  for  the  purpose  of  transport- 
ing freight  to  and  from  the  boat  to  the  wharf. 

''At  the  time  when  this  accident  occurred  one  John 
Vandervolgen  was  dock  superintendent  for  the  defendant 
at  Troy,  having  charge  of  the  loading  and  unloading  of 
their  boats. 

"It  is  the  contention  of  the  plaintiff  that  one  William 
Venderheyden  was  the  superintendent  of  the  defendant 
in  the  absence  from  the  works  of  Vandervolgen. 

"On  the  morning  in  question  and  prior  to  the  accident 
a  large  tall  box  about  eight  feet  wide,  ten  feet  long  and  a 
foot  in  thickness,  containing  bar  fixtures,  was  removed 
from  a  boat  and  placed  upon  the  south  side  of  the  gang- 
way, the  top  of  the  box  being  placed  against  the  gangway 
and  the  foot  of  the  box  about  a  foot  north  from  the  south 
side  thereof. 

"There  has  been  some  evidence  that  a  portion  of  this 

box  extended  above  the  surface  of  the  dock  and  that 

back  of  the  box  was  a  rope  attached  to  the  gangway  and 

that  there  was  a  strong  wind  blowing  from  the  south.    A 

18 
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short  time  after  this  box  had  been  so  placed  it  fell  forward 
upon  the  floor  of  the  gangway  and  the  freight  handlers 
having  discovered  the  same,  the  attention  of  WiUiam 
Vanderheyden  was  called  thereto;  and  it  is  the  contention 
of  the  plaintiff  that  he  gave  instructions  and  assisted  in 
lifting  the  box  and  placing  it  against  the  gangway  on  the 
south  side  about  in  the  same  position  it  occupied  before 
it  fell,  except  the  foot  of  the  box  projected  further  in  the 
gangway.  Vanderheyden  claims  that  he  placed  a  chock 
imder  the  box  to  hold  it  in  position,  but  the  witnesses  on 
the  part  of  the  plaintiff  and  who  assisted  him  in  raising 
the  same  have  testified  that  they  did  not  see  it. 

"It  is  the  contention  of  the  defendant  that  at  the  time 
Venderheyden  gave  instructions  to  lift  and  place  the  box, 
Vandervolgen,  the  superintendent,  was  absent  from  the 
works  and  that  the  same  was  done  under  the  instructions 
and  directions  of  Vanderheyden,  who  they  claim  was 
superintendent  in  charge  of  the  work  at  the  time  when  the 
same  was  replaced.  A  short  time  after  the  box  had  been 
lifted  and  placed  in  position  against  the  gangway  the 
plaintiff  in  this  action,  while  passing  by  to  obtain  a  load 
of  freight  from  the  dock,  was  struck  by  the  box  falling 
upon  him,  thrown  against  the  north  side  of  the  gangway 
and  received  injuries  to  compensate  him  for  which  he  had 
instituted  this  action. 

"  Now,  the  first  question  for  you  to  determine  is,  whether 
in  passing  up  this  gangway  by  the  side  of  this  box  at  the 
time  this  accident  occurred,  the  plaintiff  was  free  from 
negligence  contributing  to  this  injury.  You  have  heard 
the  testimony  of  the  different  witnesses  who  have  de- 
scribed the  manner  in  which  this  work  was  performed  and 
the  conditions  then  existing.  If  you  find  that  the  act  of 
the  plaintiff  in  passing  by  this  box,  placed  as  it  was,  was 
an  act  of  negligence  and  that  the  same  contributed  to  the 
injury,  or  if  you  are  in  doubt,  or  if  you  find  the  testimony 
evenly  balanced,  then  you  may  stop  at  that  point  and 
render  a  verdict  for  the  defendant  of  no  cause  of  action. 
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But  if,  upon  the  other  hand,  you  find  by  a  fair  preponder- 
ance of  proof  that  the  act  of  the  plaintiff  in  passing  by 
this  box  placed  as  it  was  in  this  gangway,  was  not  reckless, 
careless  or  a  negligent  act,  and  in  no  way  contributed  to 
this  injury,  and  that  in  so  doing  he  was  free  from  negli- 
gence, then  you  may  determine  that  proposition  in  his 
favor,  and  if  you  so  do,  then  you  may  proceed  to  the  con- 
sideration of  the  next  question:  Whether  this  accident 
was  occasioned  and  caused  by  negligence  upon  the  part 
of  the  defendant. 

^'The  action  is  brought  under  the  Employers'  Liabihty 
Act.  At  the  time  the  accident  occurred  the  relation  of 
master  and  servant  existed  between  the  plaintiff  and 
defendant.  And  it  is  the  contention  of  the  plaintiff  that 
the  negligence  causing  his  injury  was  the  negligence  of 
one  whom  he  claims  was  acting  as  superintendent  of  the 
defendant. 

"In  the  year  1902  the  Legislature  of  this  State  enacted 
a  law  known  as  the  Employers'  Liability  Act  the  same 
being  Chap.  600  of  the  laws  of  that  year  and  is  entitled  as 
follows:  *An  act  to  extend  and  regulate  the  liability  of 
employers  to  make  compensation  for  personal  injuries 
suffered  by  employees.' 

"Section  1  of  that  act  reads  as  follows: 

"'Where,  after  this  act  takes  effect,  personal  injury  is 
caused  to  an  employee  who  is  himself  in  the  exercise  of 
due  care  and  diligence  at  the  time.' 

"Subdivision  second:  'By  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  entrusted  with 
and  exercising  superintendence,  whose  sole  or  principal 
duty  is  that  of  superintendence,  or  in  the  absence  of  such 
superintendent,  of  any  person  acting  as  superintendent 
with  the  authority  or  consent  of  such  employer.' 

"So  the  first  question  for  you  to  determine,  gentlemen 
of  the  jury,  is,  was  John  Vandervolgen,  the  dock  superin- 
tendent of  the  defendant,  absent  and  away  from  defend- 
ant's works  and  docks  at  the  city  of  Troy  at  the  time  when 
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the  box  above  referred  to  first  fell  upon  the  floor  of  the 
gangway  and  was  lifted  up  and  replaced  to  its  former 
position? 

**  You  have  heard  the  testimony  of  the  different  witnesses 
who  assisted  in  lifting  this  box  after  it  had  fallen,  to  the 
effect  that  they  did  not  see  him  upon  the  dock.  You  have 
heard  the  testimony  of  Hickey  to  the  effect  that  on  the 
morning  in  question  he  was  one  of  the  extra  men  who  had 
assisted  in  unloading  the  boat,  that  he  commenced  work 
at  half  past  six  and  obtained  a  statement  of  the  time  he 
had  worked,  indicating  that  his  work  had  ceased  at  half 
past  ten.  He  testified  that  he  had  taken  this  memoran- 
dum to  the  office  of  the  defendant's  company  at  the  dock, 
obtained  his  pay  and  on  going  down  the  stairway  saw 
Vandervolgen  crossing  Front  street  and  going  up  Broad- 
way to  River  street.  You  have  heard  the  testimony  of 
some  of  the  other  witnesses  for  the  plaintiff  who  testified 
they  also  saw  Vandervolgen  on  Front  street. 

Testimony  has  been  given  to  the  effect  that  the  box 
fell  between  half  past  ten  and  eleven  o'clock;  Lyons 
stating  that  in  his  opinion  it  occurred  between  ten  and 
fifteen  minutes  of  eleven  and  that  about  eleven  o'clock 
he  received  instructions  from  Vandervolgen  to  stop  load- 
ing the  boat  and  proceed  to  coal  the  same. 

'^Now,  the  question  for  you  to  determine,  gentlemen 
of  the  jiuy,  is  where  was  Vandervolgen  at  the  time  this 
box  fell  upon  the  gangway  and  when  it  was  replaced  under 
the  direction  of  Vanderheyden.  And  in  order  to  recover 
in  this  action  it  is  incumbent  upon  the  plaintiff  to  prove 
to  your  satisfaction  by  a  fair  preponderance  of  proof  that 
Vandervolgen  was  absent  from  the  docks  and  works  at 
the  time  this  occurred,  and  in  order  to  so  find  and  deter- 
mine, you  must  do  so  upon  evidence  and  testimony  to 
that  effect,  or  evidence  from  which  the  inference  is  fairly 
and  necessarily  deducible  that  he  was  not  at  the  works 
at  that  time.  If  you  are  unable  to  find  from  the  testimony 
that  Vandervolgen  was  absent  from  the  works  at  the 
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time  this  accident  occurred,  or  if  you  are  in  doubt  in  re- 
gard to  it,  or  find  the  testimony  evenly  balanced,  then 
you  may  stop  at  that  point  and  render  a  verdict  for  the 
defendant  for  no  cause  of  action.  But  if  upon  the  other 
hand,  you  find  by  a  fak  preponderance  of  evidence  from 
the  testimony  in  this  case,  or  from  inferences  fairly  and 
necessarily  deducible  therefrom  that  he  was  absent  at 
that  time,  then  you  may  determine  that  proposition  in 
the  plaintiff's  favor;  and  then  proceed  and  pass  to  the 
consideration  of  the  next  question,  whether  in  the  ab- 
sence  of  Vandervolgen,  Vanderheyden  was  the  acting 
superintendent  with  the  authority  or  consent  of  the  de- 
fendant entrusted  with  and  exercising  superintendence. 

*'You  have  heard  the  testimony  with  reference  thereto 
that  has  been  given  by  the  witnesses  in  this  action,  upon 
the  part  of  the  plaintiff,  that  in  the  absence  of  the  dock 
superintendent  he  was  acting  superintendent,  acting  in  his 
place  and  stead;  and  upon  the  part  of  the  defendant,  that 
he  received  no  greater  compensation  than  the  other  men 
who  worked  with  him  and  stood  at  one  of  the  gangways 
and  indicated  where  the  freight  was  to  be  taken.  Now, 
was  Vanderheyden  in  the  absence  from  the  works  of  the 
dock  superintendent,  Vandervolgeuj  the  acting  dock 
superintendent,  entrusted  with  and  exercising  acts  of 
superintendence  with  the  consent  or  authority  of  the 
defendant?  If  you  find  from  the  evidence  that  he  was 
not,  or  if  you  find  that  the  evidence  is  evenly  balanced, 
or  if  you  are  in  doubt,  you  may  determine  that  proposition 
in  favor  of  the  defendant  and  in  so  doing  stop  at  that 
point  and  render  a  verdict  of  no  cause  of  action.  But  if, 
upon  the  other  hand,  you  find  by  a  fair  preponderance 
of  evidence  that  in  the  absence  of  the  dock  superintendent 
he  was  acting  superintendent  charged  with  and  entrusted 
with  superintendence  with  the  consent  or  authority  of 
the  defendant,  then  you  may  determine  that  proposition 
in  his  favor  and  proceed  to  consider  the  question  as  to 
whether  the  placing  of  the  box  in  the  gangway  by  Van- 
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derheyden  in  the  manner  in  which  it  was  placed,  leaning 
on  edge  against  the  south  side  thereof  with  a  portion  of 
the  box  above  the  siurf ace  of  the  dock,  and  exposed  to  the 
wind  then  blowing  from  the  south,  and  with  a  rope  back 
of  the  box  attached  to  the  gangway,  and  moving  with 
the  gangway  as  it  moved,  was  an  act  of  negligence;  did 
the  person  having  charge  of  the  placing  of  that  box  in 
position,  exercise  that  reasonable  degree  of  care  an  ordi- 
narily prudent  person  would  exercise  under  similar  circum- 
stances? Was  it  a  negligent  act?  Was  it  a  careless  act? 
If  you  find  that  it  was  and  if  you  find  that  Vandervolgen, 
the  dock  superintendent  of  the  works,  was  absent  from  the 
works  at  the  time  it  was  done,  and  that  Vanderheyden 
in  his  absence  was  charged  with  and  entrusted  with  and 
performed  acts  of  superintendence  with  the  consent  and 
authority  of  the  defendant,  then  you  may  determine  that 
proposition  in  favor  of  the  plaintiff.  But  if,  upon  the  other 
hand,  you  find  in  so  placing  that  box  Vanderheyden's  act 
was  not  a  negligent  act  or  if  you  find  the  testimony  evenly 
balanced  or  if  you  are  in  doubt,  then  you  may  determine 
that  proposition  in  favor  of  the  defendant,  and  stop  at 
that  point,  and  render  a  verdict  for  no  cause  of  action. 
But  if,  upon  the  other  hand,  you  find  by  a  fair  preponder- 
ance of  evidence  that  the  plaintiff  was  free  from  negligence 
contributing  to  this  injury,  and  the  same  was  occasioned 
and  caused  by  neghgence  upon  the  part  of  the  defendant, 
you  may  proceed  to  award  him  such  damages  as  will  fairly 
and  reasonably  compensate  him  for  the  injuries  he  has 
sustained;  and  in  so  doing  you  may  take  into  considera- 
tion the  pain  and  suffering  he  has  endured,  the  reasonable 
indebtedness  he  has  incurred  for  medical  and  surgical 
attendance;  and  if  you  find  that  these  injuries  have 
impaired  his  working  efficiency,  and  find  with  reason- 
able certainty  that  this  condition  will  continue,  and  that 
his  physical  impairment  and  weakness  will  continue,  pro- 
vided you  find  there  is  a  physical  impairment  and  weak- 
ness, then  you  may  add  thereto  such  additional  sum 
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as  will  fairly  and  reasonably  compensate  him  for  the 
same. 

"Now,  take  this  case,  gentlemen  of  the  jury,  and  deter- 
mine the  issues  in  controversy  fairly  and  impartially 
between  the  parties  as  though  it  was  one  existing  between 
neighbors,  actuated  neither  by  sympathy  for  the  plaintiff 
because  he  is  an  individual  nor  by  prejudice  against  the 
defendant  because  it  is  a  corporation,  but  give  each  that 
to  which  they  are  entitled,  nothing  less  and  nothing  more. 

"Twice  during  the  progress  of  this  trial,  once  at  the 
close  of  the  plaintiff's  testimony  and  again  at  the  close  of 
the  entire  testimony  counsel  for  defendant  moved  for  a 
nonsuit  and  dismissal  of  the  complaint.  These  motions 
I  denied.  From  my  denial  of  these  motions,  you  have  no 
right  to  infer  what  the  opinion  of  the  court  may  be  with 
reference  to  this  controversy.  In  the  determination  of 
controverted  issues  it  is  the  provmce  and  duty  of  the  court 
to  lay  down  the  law;  it  is  the  province  and  duty  of  the 
jury  to  determine  the  facts,  applying  thereto  the  law  as 
laid  down  by  the  court;  and  it  was  because  I  had  reached 
the  conclusion  that  there  were  controverted  issues  of 
facts  to  be  determined  that  I  have  submitted  this  matter 
to  you  for  your  consideration." 


James  Patrick,  Respondent,  v.  Victor  Knitting  Mills 

Company,  Appellant  ^ 

(202  N.  Y.,  memo.,  aff'g  without  opinion  134  App.  Div.  910,  no  opinion) 

Negligence;  master  and  servant;  employe  injured  by  coming  in 
contact  with  miprotected  exhaust  fan  in  wall  of  factory  building  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department, 

^For  complaint  from  this  case,  see  post,  page  281. 
*  As  stated  by  the  trial  judge  in  his  charge  to  the  jury  the  accident 
in  this  case  happened  in  the  following  manner: 
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entered  September  30,   1909,  af&rming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 
Affirmed, 


''The  theory  of  the  plaintiff  in  this  action,  and  toward  establishing 
which  he  has  directed  his  evidence,  is  that  some  time  in  the  month  of 
August  or  September,  in  the  year  1893,  he  was  employed  by  this  de- 
fendant, the  Knitting  Mills  Company,  as  a  plumber  and  pipe  fitter, 
and  was  set  to  work  by  it;  that  he  continued  doing  this  work  for  some 
time,  doing  certain  work  in  the  line  of  plumbing;  that  he  was  also  set 
to  work  at  different  things*  That  some  time  in  the  latter  part  of  De- 
cember, or  some  time  in  December,  he  was  sent  in  this  room  that  has 
been  described  so  much  here,  and  testified  concerning  so  much,  the 
dye  room,  to  repair  a  pipe  connected  with  this  dyeing  machine;  that 
aside  from  that  one  visit  to  the  dye  room,  as  I  recall  the  testimony, 
he  did  not  visit  it  again  imtil  the  ninth  of  January  when  he  was  in- 
structed to  assist  in  some  dyeing,  or  preparing  cloth  for  dyeing;  that 
upon  that  occasion  he  went  with  another  employ^  of  the  defendant  on 
the  morning  of  the  ninth  of  January,  taking  in  a  box  full  of  garments 
or  partially  full,  to  be  put  in  the  dyeing  machine;  that  the  box  was  run 
or  shoved  along  the  floor;  that  he  went  first,  backward,  pulling  on  the 
box;  that  the  man  who  was  helping  him  followed  at  the  further  end 
of  the  box,  at  the  opposite  end  of  the  box  from  him,  pushing;  that  in 
that  way  they  drew  and  pushed  this  box  until  they  brought  it  up  be- 
tween the  dye  machine  and  the  rinse  box;  that  this  dyeing  machine  was 
a  circular,  revolving  sort  of  a  machine  that  had  in  it  various  compart- 
ments; that  between  them  they  took  out  of  this  box  that  they  had 
taken  in  sufficient  balbriggans  or  the  cloth  or  garments  that  they  were 
preparing  to  dye  to  fill  up  one  of  those  boxes,  and  that  that  was  turned 
down  or  up,  as  the  case  may  have  been,  and  a  new  box  or  aperture  of 
this  dyeing  machine  opened  to  put  in  more  garments.  That  plaintiff 
was  at  work  in  this  box  among  these  clothes,  knotted,  tangled,  and 
endeavoring  to  extricate  one  garment  so  as  to  put  these  garments  into 
the  box  singly.  That  while  he  was  thus  engaged  segregating,  separat- 
ing these  garments,  and  pulling  up  upon  one  he  puUed  too  hard,  or  his 
hand  slipped,  and  went  over  his  head,  or  back  of  him,  and  struck  a 
rapidly  revolving  fan  of  whose  existence  plaintiff  claims  he  was  un- 
aware, and  severely  injured  that  hand. 

**  Plaintiff  claims  that  he  had  no  knowledge  of  this  fan,  no  knowledge 
that  it  was  there  and  no  knowledge  that  it  was  revolving.  That  the 
room  was  dark;  that  there  was  a  great  deal  of  steam  in  it,  and  that  his 
back  from  the  time  of  his  entrance  into  this  room,  on  this  time,  was 
continuously  towards  this  fan;  that  the  fan  was  an  eight-bladed  one. 
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Edwin  Coimtryman  and  Henry  A.  Strong,  for  appellant. 
John  H.  Gkason  and  Walter  H.  Wertime,  for  respondent. 
Judgment  affirmed,  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Haiqht,  Werner,  Willard  Bart- 
LETT,  Chase  and  Collin,  JJ.,  concur;  Hiscock,  J.,  ab- 
sent: 


Form  No.  46 

Complaint;  Ne^^ence;  Master  and  Servant;  Unprotected  Ex- 
haust Fan  in  Wall  of  Factory  Building  > 

Supreme  Court,  Albany  Coimty. 

James  Patrick, 

Plaintiff, 
against 
Victor     Knitting    Mills      Com- 
pany, 

Defendant. 

The  plaintiff,  complaining  of  the  defendant,  alleges: 
I.  That  defendant  is  a  domestic  corporation,  incor- 


projecting  some  few  inches  beyond  the  wall;  that  it  had  been  encased 
or  closed  about  the  ordinary  aperture  that  there  was  originally  in  the 
wall  with  pieces  of  boards  so  that  the  place  was  smaller,  and  that  he 
did  not  see  the  light  through,  didn't,  in  fact,  look  at  that  time,  and 
that  he  hadn't,  at  the  time  he  was  there  previously,  seen  this  fan  or 
known  of  its  existence.  That  he  was  standing  right  under  it  nearly, 
and  in  a  dangerous  position,  and  in  a  position  of  whose  dangers  he  had 
not  been  warned  by  any  person  and  whose  dangers  he  did  not  know. 
It  is  for  that  reason  that  a  recovery  is  asked  here  by  this  plaintiff  against 
this  defendant." 

The  verdict  in  favor  of  the  plaintiff  was  for  four  thousand  ($4,000) 
dollars  and  the  judgment  entered  thereon  was  affirmed  by  the  Appellate 
Division  and  the  Court  of  Appeals. 

>  From  Patrick  v.  Victor  Knitting  Mills  Co.,  202  N.  Y,  memo.  See 
anldy  page  279. 
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porated  and  doing  business  under  the  laws  of-  the  State  of 
New  York,  and  was  such  corporation  on  the  9th  day  of 
January,  1894,  and  at  the  times  hereinafter  mentioned; 
and  is  the  owner  of,  controls  and  operates  several  knitting 
mills  situate  in  the  city  of  Cohoes,  Albany  county.  New 
York,  which  contains  various  kinds  of  machinery,  made 
use  of  by  the  defendant  in  the  manufacture  of  various 
articles,  consisting  of  knit  underwear,  in  which  said  de- 
fendant employed  at  the  times  hereinafter  mentioned  a 
large  number  of  men,  women  and  children,  including  this 
plaintiff,  in  the  prosecution  of  its  business. 

II.  That  on  or  about  the  month  of  September,  1893, 
the  plaintiflf  was  employed  by  the  defendant  as  a  plumber 
and  pipe  fitter,  and  for  the  purpose  of  working  at  such 
plumbing  and  pipe  fitting  in  and  about  the  said  mills  of 
the  defendant,  and  xmder  the  direction  of  the  defendant; 
that  he  was  so  employed  by  and  worked  for  the  defendant 
until  the  9th  day  of  January,  1894. 

III.  That  on  or  about  the  5th  day  of  January,  1894, 
and  while  the  plaintiflf  was  employed  as  aforesaid  by  the 
defendant,  defendant  negligently  and  carelessly,  and 
without  proper  instructions,  directed  the  plaintiflf  to  assist 
a  person  employed  as  a  dyer  in  the  dye  department  of 
the  mill  of  the  defendant  known  as  "Victor  Knitting  Mill 
Number  One  (1),"  and  in  the  basement  of  said  mill,  an 
employment  with  which  the  plaintiflf  herein  was  unac- 
quainted and  unfamiliar. 

IV.  That  the  place  so  occupied  as  a  dye  department  was 
dangerous,  unsafe  and  unfit  for  the  performance  of  the 
work  required  of  the  plaintiflf  by  the  defendant,  and  de- 
fendant negligently,  carelessly  and  unlawfully  omitted 
to  provide  a  safe  and  fit  place  for  the  performance  of  the 
work  so  required  of  this  plaintiflf. 

V.  That  in  the  place  so  occupied  as  a  dye  department, 
defendant  carelessly,  negligently,  unlawfully,  and  in 
direct  violation  of  the  statute,  operated  a  dangerous  ma- 
chine or  appliance  known  as  a  ''fan"  or  "exhaust  fan," 
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without  any  proper  guard  or  covering  therefor.  That  if 
the  said  "fan"  or  "exhaust  fan"  had  been  guarded  as  by 
law  required  the  accident  herein  referred  to  would  not 
have  occurred. 

VI.  That  as  plaintiff  is  informed  and  verily  believes, 
on  or  about  the  7th  day  of  January,  1893,  an  employ^  of 
the  defendant,  and  while  doing  work  in  or  about  the  said 
dye  department,  was  fatally  injured  by  coming  in  contact 
with  said  "fan"  or  "exhaust  fan";  that  the  defendant, 
prior  to  the  9th  day  of  January,  1894,  negligently  and  un- 
lawfully, and  in  direct  violation  of  the  statute,  omitted 
to  report  in  writing  to  the  factory  inspector  the  said 
accident,  as  by  law  required.  That,  as  plaintiff  is  informed 
and  verily  believes,  if  the  defendant  had  so  reported  said 
accident*  as  aforesaid,  the  said  factory  inspector,  his 
assistant  or  deputies,  would  have  directed  and  required 
the  said  "fan"  or  "exhaust  fan"  to  be  properly  guarded, 
as  they  are  by  statute  directed,  authorized  and  em- 
powered to  do;  and  if  the  same  had  been  so  guarded  or 
covered,  the  injury  herein  complained  of  would  not  have 
occurred;  all  of  which  was  unknown  to  this  plaintiff  on 
the  9th  day  of  January,  1894. 

VII.  That  on  the  9th  day  of  January,  1894,  and  while 
plaintiff  was  so  employed  by  defendant  as  aforesaid,  and 
by  reason  of  the  careless,  negligent,  and  unlawful  acts  of 
the  defendant  as  aforesaid,  and  without  any  fault  or 
negligence  on  the  part  of  this  plaintiff,  the  plaintiff's 
left  hand  and  arm  were  severely  injured,  torn,  crushed, 
and  was  in  other  respects  greatly  hurt,  bruised  and 
wounded;  by  reason  whereof  he  became  sick,  sore  and 
lame,  and  was  confined  to  his  bed  for  a  long  time,  suffered 
and  is  still  suffering  great  pain,  was  rendered  unfit  and  is 
now  \mfit  and  ever  will  be  unfit  to  perform  manual  labor. 

VIII.  By  reason  of  the  premises  this  plaintiff  received 
damage  and  injury  to  the  amount  of  twenty-five  thousand 
($25,000)  doUars. 

Wherefore,  plaintiff  demands  judgment  against  the 
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defendant  for  twenty-five  thousand    ($25,000)   dollars, 
with  costs. 

Frrrs  <fe  Wertime, 
Plaintiflf's  Attorneys, 
No.  79  Mohawk  street,  Cohoes,  N.  Y. 
[VerificaHon.] 


Emma  Cohn,  Respondent,  v.  Catskill  Mountain  Rail- 
way Company,  Appellant  * 

(202  N.  Y.,  memo.,  aff'g  without  opinion  135  App.  Div.  920,  no  opinion) 

Negligence;  passenger  car  leaving  track  and  tipping  to  one  side; 

res  ipsa  loquitur  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 


^  For  complaint  from  this  case  see  post,  page  285.  For  bill  of  particu- 
lars see  posty  page  288.   For  charge  of  trial  judge  see  postj  page  289. 

<  The  plaintiff  was  a  passenger  on  the  defendant's  railroad  traveling 
from  Catskill  Tianding  to  Cairo.  Just  before  the  train  pulled  into  the 
Catskill  Village  station  the  car  in  which  the  plaintiff  was  riding  left 
the  track  and  bumped  along  on  the  ties  for  from  fifty  (50)  to  a  hun- 
dred (100)  feet,  when  the  train  stopped.  The  car  leaned  over  to  one 
side  somewhat,  but  was  held  by  the  car  at  either  end  from  falling. 
When  the  car  stopped  the  plaintiff  got  out  and  in  stepping  to  the  ground 
she  fell,  as  she  testified,  by  reason  of  the  step  of  the  car  being  broken 
and  giving  way  under  her.  She  then  got  in  a  carriage  and  proceeded  to 
Cairo.  The  car  was  replaced  on  the  track  and  was  hauled  with  the 
other  cars  to  the  end  of  the  journey.  The  plaintiff's  leg  was  slightly 
cut  and  bruised  and  she  complained  of  premature  menstruation  soon 
after  the  accident,  and  that  she  suffered  a  retroversion  of  the  womb. 
The  verdict  was  for  two  thousand  five  hundred  ($2,500)  dollars  which 
the  Appellate  Division  reduced  to  one  thousand  five  hund»"ed  ($1,500) 
dollars,  which  reduction  was  accepted  by  the  plaintifT. 

The  trial  justice  charged  the  jury  that  the  doctrine  of  res  ipsa  loquitur 
applied  to  the  case.  The  charge  of  the  trial  justice  will  be  found  at 
page  289,  po8t. 
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modifying  and  aflSrming  as  modified  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 
Affirmed. 

Frank  H.  Osbarrij  for  appellant. 

Herman  GoUlieby  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

CuLLEN,  Ch.  J.,  Haight,  Werneb,  Willard  Bart- 
LETT,  Chase  and  Collin,  J  J.,  concur;  Hiscoce:,  J.,  ab- 
sent. 


Form  No.  47 

Complaint;  Negligence;  Passenger  Car  Leaving  Track  and  Lean- 
ing to  One  Side  Injuring  Passenger;  Res  Ipsa  Loquitur  ^ 

Supreme  Court  of  the  State  of  New  York, 
J^ew  York  County. 


Emma  Cohn, 

Plaintiff, 
against 
Catskill  Mountain  Railway  Com- 
pany, 

Defendant. 

The  plaintiff,  complaining  of  the  defendant,  alleges: 

I.  That  at  all  the  times  hereinafter  mentioned  the  de- 
fendant was  and  still  is  a  domestic  corporation,  and  as 
such  corporation  was  engaged  in  the  transportation  of 
passengers  for  hire  from  Catskill  Landing  or  Station  to 
Cairo. 

II.  That  at  all  the  times  hereinafter  mentioned,  the 


>  From  Cohn  v.  Catskill  Mountain  Ry.  Co,,  202  N.  Y.  memo.    See 
ante,  page  284. 


286    CoHN  V,  Catskill  Mountain  Railway  Ck). 

Ck>mplaint 

above-named  defendant  operated,  managed  and  controlled 
a  railroad  and  carried  passengers  for  hire  on  said  railroad 
from  Catskill  Landing  or  Station  to  Cairo  in  the  State  of 
New  York. 

III.  That  on  or  about  the  27th  day  of  July,  1907,  the 
plaintiff  herein,  while  a  passenger  on  one  of  the  defendant's 
cars,  operated,  managed  and  controlled  by  the  defendant 
and  while  using  all  due  and  proper  care  for  her  safety, 
and  without  any  warning,  said  car  upon  which  she  was  a 
passenger  was  suddenly  derailed  and  overturned,  causing 
plaintiff  to  be  thrown  and  fall  off  her  seat  to  the  floor  of 
the  car,  and  as  a  result  of  such  derailment  other  passengers 
were  caused  to  fall  and  be  thrown  upon  the  person  of  the 
plaintiff  herein,  and  plaintiff  in  an  effort  to  save  herself 
from  imminent  danger  in  which  she  was  placed  by  reason 
of  such  derailment,  and  in  her  anxiety  to  save  herself 
from  further  bodily  harm  and  injury,  and  when  leaving 
said  car  fell  or  was  caused  to  fall  on  to  her  side  and  body 
and  as  a  result  of  said  derailment  and  overturning  of  said 
cars,  plaintiff  sustained  severe  injuries  to  her  person  both 
physically  and  mentally  and  received  a  shock  to  her  nerv- 
ous system  and  as  a  result  of  all  of  the  said  injuries,  she 
was  made  very  nervous,  sick,  sore,  lame  and  disabled 
and  has  suffered  and  still  suffers  pain  of  body  and  anguish 
of  mind,  and  upon  information  and  belief,  alleges  that 
said  injuries  sustained  by  her  as  aforesaid  are  of  a  perma- 
nent and  lasting  character. 

IV.  That  the  plaintiff  sustained  the  aforesaid  injuries 
at  the  time  and  place  aforesaid  wholly  through  and  by 
reason  of  the  carelessness  and  negligence  on  the  part  of 
the  defendant,  its  agents  and  servants  in  charge  of  said 
car,  and  by  reason  of  the  incompetency  of  the  defendant, 
its  agents  and  servants  in  charge  of  said  car,  and  by  reason 
of  the  defective  roadbed,  appliances,  machinery  and 
rails  used  and  necessary  in  the  operation  of  said  cars, 
and  by  reason  of  the  failure  on  the  part  of  the  defendant 
to  keep    the  said   roadbed,  appliances,  machinery  and 
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rails  necessary  in  the  operation  of  said  cars  in  proper 
repair  and  order,  and  by  reason  of  the  failure  on  the  part 
of  the  defendant  to  properly  inspect  the  roadbed,  ma- 
chinery, rails,  etc.,  for  the  purpose  of  discovering  imper- 
fections that  may  have  existed,  and  by  reason  of  the  negli- 
gent management  in  the  operation  of  said  cars  by  the 
defendant,  its  agents  and  servants,  and  by  reason  of  the 
failure  on  the  part  of  the  defendant,  its  agents  and  serv- 
ants to  immediately  stop  cars  after  the  said  car  upon 
which  plaintiff  was  a  passenger  became  derailed,  and  by 
reason  of  the  reckless  rate  of  speed  at  which  the  said 
cars  were  operated  both  before  and  after  the  derailment 
of  the  said  car  upon  which  the  plaintiff  was  a  passenger, 
and  by  reason  of  the  failure  on  the  part  of  the  defendant 
to  have  a  proper  system  of  signals,  and  the  failure  on  the 
part  of  the  defendant  to  have  instructed  its  agents,  and 
servants  in  charge  of  said  car  of  the  existence  of  such 
signals,  whereby  the  cars  might  have  been  stopped  im- 
mediately  after  the  car  upon  which  plaintiff  was  a  pas- 
senger became  derailed,  and  without  any  carelessness  or 
negligence  on  the  part  of  the  plaintiff  herein. 

V.  That  by  reason  of  the  injuries  so  sustained  by  the 
plaintiff  aforesaid,  plaintiff  has  been  unable  and  will  for 
a  long  time  to  come  be  unable  to  pursue  her  vocation  and 
has  been  unable  to  do  any  kind  of  work,  all  to  her  damage 
and  expense,  and  as  a  result  of  her  inabihty  to  pursue  her 
vocation  or  to  do  any  kind  of  work  she  has  lost  and  will 
continue  to  lose  her  wages  and  earnings,  all  to  her  damage 
and  expense. 

VI.  That  by  reason  of  the  injuries  so  sustained  by 
plaintiff  as  aforesaid,  she  was  compelled  to  and  did  em- 
ploy the  service  of  a  physician  and  expended  sums  of 
money  for  medicines  and  medical  attendance  and  will  be 
compelled  to  expend  further  sums  of  money  for  medicines 
and  medical  attendance  in  an  effort  to  cure  the  injuries 
sustained  by  her  as  aforesaid,  all  to  her  damage  and  ex- 
pense. 
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VII.  That  by  reason  of  the  premises,  plaintiff  has  been 
damaged  in  the  sum  of  five  thousand  ($5,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  thousand  ($5,000)  doHars, 
besides  the  costs  and  disbursements  of  this  action. 

Herman  Gottlieb, 
Attorney  for  Plaintiff, 
280  Broadway, 
Borough  of  Manhattan, 
New  York  City. 
[Verification.] 

Form  No.  46 
PUintiirs  Bill  of  Particulars  ^ 

(Title  same  as  in  Complaint) 

The  following  is  plaintiff's  bill  of  particulars: 

I.  Plaintiff  sustained  general  bruises  and  contusions 
about  her  body;  severe  injury  to  her  knee  and  ankle, 
causing  the  plaintiff  to  suffer  from  synovitis  of  said  parts 
of  her  person;  severe  injury  to  her  back  and  spinal  cord; 
severe  injury  to  her  head,  which  injuries  caused  the  plain- 
tiff to  suffer  from  nervousness,  headaches,  dizziness, 
sleeplessness  and  also  caused  her  to  suffer  internal  pain, 
and  disorder,  namely,  metrorrhagia  and  menorrhagia.  As 
a  result  of  all  of  said  injuries,  the  plaintiff  has  lost  in 
health,  strength  and  weight  and  plaintiff  has  greatly 
suffered  and  still  continues  to  suffer  from  said  injuries. 

II.  Plaintiff  was  unable  to  pursue  her  vocation  for  a 
period  of  about  six  (6)  or  eight  (8)  months,  after  which 
time  she  was  able  to  do  some  work,  but  not  with  the  same 
efficiency  as  before  she  was  injured. 

III.  Plaintiff  has  expended  for  medicines  and  medical 
attendance  about  the  siun  of  one  hundred  fifty  ($150) 
dollars. 

>  From  Cohn  v.  Catskill  Mountain  Ry.  Co.,  202  N.  Y.  memo.  See 
aniCy  page  284.    See  complaint,  ante^  page  285. 
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IV.  The  nature  of  the  plaintiff's  business  is  that  of 
designer  and  millinery. 

V.  The  average  earnings  of  the  plaintiff  in  her  said 
business  was  from  twenty-five  ($25.00)  dollars  to  thirty 
($30)  dollars  per  week. 

[Name  and  address  of  plaintiff's  attorney.] 
[Verification,] 

CHARGE  * 

FooTE,  J. : 

"Gentlemen  of  the  Jury: 

'^A  railroad  company  carrying  passengers  owes  a  high 
degree  of  care  to  its  passengers  in  reference  to  some  things. 
It  owes  a  high  degree  of  care  to  have  a  safe  roadbed  and  to 
have  safe  and  proper  cars  and  locomotives.  The  degree 
of  care  depends  largely  upon  the  amount  of  danger  and 
risk  involved.  A  railroad  company,  however,  is  not  an 
insurer  of  the  safety  of  its  passengers  and  it  is  not  liable 
for  injury  to  a  passenger  unless  it  has  been  negligent  in 
some  way. 

''In  this  case  the  plaintiff  contends  that  the  happening 
of  this  accident,  this  car  leaving  the  rails,  is  itself  evidence 
that  there  was  something  out  of  the  way  either  with  the 
roadbed  or  with  the  running  gear  of  the  car.  Ordinarily 
the  happening  of  an  accident  of  this  character,  as  we  say 
in  law,  speaks  for  itself;  there  is  a  latin  phrase  res  ipsa 
loquitur  meaning  that  the  thing  speaks  for  itself. 

''It  was  not  incumbent  upon  the  plaintiff  in  order  to 
make  out  a  prima  facie  case  here  to  do  anything  more 
than  to  show  that  this  car  loaded  with  passengers  left  the 
rails.  That  was  sufficient  to  call  upon  the  defendant  to 
show  that  the  cause  or  occasion  of  the  car  leaving  the  rails 
was  not  due  to  any  fault  or  neglect  of  the  railroad  com- 
pany, that  its  roadbed  was  in  good  order,  that  the  run- 
ning gear  of  the  car  was  in  good  order  and  repair,  and 

*  From  Cohn  v.  Catskill  Mountain  Ry,  Co.,  202  N.  Y.  memo.  See 
ante,  page  284. 

19 
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that  nothing  was  done  in  the  operation  of  the  train — noth- 
ing unusual — ^to  cause  this  car  to  leave  the  rails. 

''In  a  case  of  this  kind,  as  in  all  cases  which  are  brou^t 
into  court,  the  plaintiff  who  brings  the  action  has  the 
burden  of  establishing  that  he  or  she  has  a  ri^t  to  re- 
cover— that  facts  exist  entitling  the  plaintiff  to  recover  a 
verdict.  So,  notwithstanding  the  fact  that  the  mere 
happening  of  such  an  accident  as  this  raises  a  presump- 
tion that  there  was  some  defect  about  the  roadbed  or 
the  car,  still  if  it  is  made  to  appear  by  evidence  of  the  de- 
fendant that  there  was  nothing  wrong  with  the  roadbed 
or  the  car  or  any  of  the  equipment  and  nothing  done  in 
the  way  of  the  operation  of  the  train  which  caused  the 
accident,  then  that  presumption  is  overcome  and  the 
plaintiff  in  that  event  is  not  entitled  to  recover. 

''So  if  you  find  here  from  this  testimony  that  there 
was  nothing  wrong  with  this  roadbed,  that  there  was 
nothing  wrong  with  this  car,  that  there  was  no  negligence 
or  careless  jerking  or  operation  of  the  train  which  caused 
this  car  to  leave  the  track,  but  that  the  accident  occurred 
from  some  cause  known  or  unknown,  not  due  to  any  negli- 
gence or  want  of  care  on  the  part  of  the  railroad  company, 
then  the  plaintiff  is  without  any  right  to  recover  for  her 
injiuies. 

"Those  briefly  are  the  rules  of  law  that  apply  to  the 
disposition  of  this  case.  The  burden  of  proof  is  up>on  the 
plaintiff.  The  happening  of  the  accident  raises  a  presump- 
tion that  there  was  something  wrong  with  the  outfit  of 
this  railroad.  The  defendant  calls  here  witnesses  whom 
you  have  heard  who  made  an  examination  and  investiga- 
tion immediately  following  this  accident,  and  they  tell 
you  what  condition  they  found  the  car  and  the  roadbed 
in.  If  you  are  satisfied  from  that  testimony  that  there 
was  nothing  wrong  with  this  train  or  the  roadbed  causing 
this  car  to  leave  the  rails,  then  it  will  be  your  duty  to 
find  a  verdict  for  the  defendant.  Some,  and  perhaps  all 
of  the  witnesses  called  for  the  defendant,  who  testified 
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to  the  condition  of  this  train  after  the  accident^  are  em- 
ployes of  the  defendant  company.  In  that  sense,  for  that 
reason,  they  may  have  some  interest  in  favor  of  the  de- 
fendant; there  may  be  some  bias  by  reason  of  their  rela- 
tions to  the  defendant  company.  That  bias,  if  any  exists, 
you  are  entitled  to  take  into  consideration  in  weighing 
your  testimony  and  in  determining  what  weight  you  will 
give  to  it.  But,  gentlemen,  although  they  are  employ6s 
of  the  defendant,  you  should  give  to  their  testimony  such 
weight  as  it  seems  to  you  to  be  entitled  if  there  is  nothing 
improbable  in  the  story  that  they  tell.  If  you  have  no 
reason  on  account  of  their  manner  on  the  witness  stand 
or  otherwise  to  discredit  their  testimony,  then  you  should 
give  it  the  full  weight  that  it  seems  to  be  entitled  to.  Un- 
less there  is  something  so  improbable  in  the  story  that 
they  tell  or  they  manifest  such  a  bias  on  the  stand  as  wit- 
nesses as  to  lead  you  to  doubt  their  veracity,  you  should 
accept  their  story  as  the  truth  of  the  matter.  If  you  do 
accept  it,  then  apparently  this  accident  was  due  to  some 
unexplained  cause  not  arising  from  any  defect  in  this 
car  or  any  defect  in  the  roadbed  over  which  the  car  was 
running. 

"There  is  very  little  controversy  here  as  to  the  facts 
of  this  case.  The  plaintiff  estimated  that  the  car  after  it 
left  the  rails  ran,  as  she  said  at  first,  one  himdred  (100) 
yards;  but  when  she  came  to  measure  off  by  the  length 
of  the  coiu*t  room  how  far  it  ran,  it  was  apparent  that  she 
did  not  appreciate  how  long  a  distance  one  hundred  (100) 
yards  would  be,  and,  as  her  testimony  is  given  in  reference 
to  the  length  of  the  coiuii  room,  it  is  evident  that  she  did 
not  consider  that  the  car  moved  a  much  greater  distance 
than  was  testified  to  by  the  other  witnesses.  She  did 
say,  however,  that  when  she  got  off  the  train  she  had  to  go 
back  to  get  to  the  station  instead  of  going  forward.  She 
was  a  stranger  to  the  locality;  it  was  her  first  visit  there; 
she  may  have  been  somewhat  disconcerted  by  the  accident, 
and  no  doubt  was,  and  it  would  not  be  strange  if  she 
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failed  to  recall  the  precise  location  of  the  train  after  the 
time  that  she  got  out  of  it.  At  all  events,  all  the  other 
witnesses  who  saw  the  train  testify  that  the  car  in  which 
the  plaintiff  was  had  not  reached  the  station  at  the  time 
of  the  accident,  but  had  just  passed  over  the  planking 
between  the  rails  and  outside  of  the  rails  at  this  point 
in  Water  street. 

''It  is  suggested  on  the  part  of  the  defendant  that  this 
accident  may  have  arisen  from  some  of  the  loose  stones 
in  that  street  being  kicked  into  the  track  while  the  train 
stood  there  by  some  passing  team  and  when  the  car 
started  up  the  flange  of  the  wheel  coming  in  contact  with 
the  stone  raised  the  wheel  sufficiently  to  throw  it  off  the 
rails.  That,  of  course,  is  a  possible  explanation  of  this 
accident.  It  would  seem  that  if  a  stone  or  anything  that 
was  capable  of  throwing  a  car  off  the  track  was  in  between 
the  rail  and  the  plank  before  the  train  moved  up  that 
the  engine  and  all  the  other  cars  would  either  have  been 
thrown  off  or  would  have  crushed  the  stone. 

"It  is  not  necessary  in  this  case  that  you  should  deter- 
mine absolutely  what  caused  this  accident;  that  is  to  say, 
you  may  not  be  able  from  this  testimony  to  settle  in  your 
own  minds  what  did  cause  the  accident,  but  if  you  are 
satisfied  from  this  evidence  that  it  was  not  caused  by  any 
defect  in  the  defendant's  car  or  roadbed,  why,  that  settles 
the  case.  If,  notwithstanding  the  testimony  of  these  wit- 
nesses, you  are  still  satisfied  from  the  mere  fact  of  the 
car  leaving  the  rails  that  there  was  some  defect  in  the 
roadbed  or  the  car  which  the  defendant's  witnesses  have 
not  disclosed,  why,  then  under  those  circumstances  your 
verdict  would  be  in  favor  of  the  plaintiff. 

''It  is  undisputed  in  this  case  that  this  car  was  hauled 
back  onto  the  rails  and  used  in  the  train  and  proceeded 
forward  to  Cairo  carrying  passengers.  Is  it  possible  to 
conceive  of  such  a  use  being  made  of  that  car  if  it  was  a 
defective  car,  if  it  had  any  defective  wheels  or  running 
gear? 
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''This  is  all  there  is  to  the  case  and  all  that  I  deem  it  is 
necessary  to  say  to  you  at  this  time. 

"Your  verdict  will  be  either  for  the  plaintiff  or  for  the 
defendant.  If  you  find  a  verdict  for  the  plaintiff,  the 
amoimt  of  that  verdict  will  be  such  as  you  find  from  the 
evidence  will  fairly  compensate  the  plaintiff  for  the  in- 
juries she  has  sustained.  It  must  be  limited  to  compensa- 
tion pure  and  simple.  You  are  not  to  award  anything  to 
her  out  of  sympathy  or  because  she  met  with  an  accident 
on  a  railroad  train  and  may  have  been  frightened.  She 
is  entitled  to  fair  and  reasonable  compensation  for  all 
the  pain  and  suffering  that  she  has  endured.  She  is  en- 
titled to  compensation  for  all  the  loss  of  wages,  earnings, 
which  the  evidence  shows  she  has  suffered,  and  she  is 
entitled  to  compensation  for  such  pain  and  suffering  as 
you  are  satisfied  from  the  evidence  she  will  have  to  en- 
dure, if  the  evidence  shows  that  she  still  has  pain  and 
suffering  to  endure  on  account  of  her  injuries. 

"The  plaintiff  claims  that  by  reason  of  this  accident 
she  suffered  a  retroversion  of  the  womb,  a  turning  back- 
wards of  the  womb,  putting  it  in  an  unnatural  position 
and  causing  the  consequences  that  you  have  heard  de- 
scribed here.  She  claims  that  from  that  cause  she  has 
lost  in  flesh,  and  that  her  health  has  been  to  some  extent 
impau^.  There  is  nothing  in  this  evidence  which  would 
justify  you  in  deciding  that  that  is  a  permanent  condition 
with  her,  that  it  cannot  be  relieved.  Some  of  the  doctors 
say  it  may  require  a  surgical  operation  to  relieve  it,  and 
some,  I  believe,  were  of  the  opinion  that  it  might  be  re- 
lieved without  an  operation.  At  all  events,  you  should 
not  asstmie  that  it  is  a  permanent  condition. 

"This  I  think,  gentlemen,  is  perhaps  all  the  help  that  I 
can  give  you  in  stating  the  law  of  this  case." 
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James  Pollitz,  Respondent,  v.  George  J.  Gould  et  al., 

Appellants  ^ 

(202N.Y.  11;  April,  1911) 

Corporations;  stockholder's  action  for  alleged  improper  issuance 
of  corporate  stock  to  directors;  action  by  stockholder  who  became 
such  after  acts  consummated 

1.  A  stockholder  of  a  corporation  can  maintain  an  action  against 
the  corporation  and  the  directors  thereof,  to  compel  payment 
to  the  corporation,  by  the  directors,  for  stock  alleged  to  have 
been  improperly  issued  without  consideration,  by  the  cor- 
p)oration  to  the  directors,  although  the  acts  of  which  com- 
plaint is  made  were  consummated  before  the  plaintiff  acquired 
his  stock.    . 

Appeal  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Coini;  in  the  First  Judicial  De- 
partment, which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  to  dismiss  the  complaint  upon  the  pleading. 

Tb^  following  questions  were  certified:  "1.  Does  the 
fact  that  the  plaintiff  acquired  his  stock  of  the  defendant, 
the  Wabash  Railroad  Company,  upon  which  he  bases 
his  right  to  ask  the  court  to  enforce  a  cause  of  action  in 
favor  of  the  railroad  company  against  the  individual  de- 
fendants, after  all  the  transactions  which  the  plaintiff 
insists  imposed  a  UabiUty  in  favor  of  the  railroad  company 
against  the  individual  defendants  had  been  consmnmated, 
all  stocks  and  boixds  issued  and  the  transactions  com- 
plained of  in  all  respects  completed,  prevent  the  plaintiff 
from  maintaining  this  action?  2.  Is  the  enforcement  of 
such  a  cause  of  action  confined  to  stockholders  who  actu- 
ally owned  stock  at  the  time  the  transactions  complained 
of  were  consmnmated  and  completed?" 

^For  complaint  from  this  case  see  post,  page  300.  See  also  the 
decision  of  the  coiut  at  Special  Term,  post,  page  318. 
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RiLsh  Taggariy  Laiorence  Greer  and  F.  C.  Nicodenms,  Jr., 
for  appellants. 

J*.  AspinwaU  Hodge  and  Stephen  M.  Yeaman^  for  re- 
spondent. 

HiscocK,  J. : 

This  action  was  brought  by  plaintiff  as  a  stockholder 
in  the  Wabash  Railroad  Company  in  behalf  of  said  com- 
pany for  the  benefit  of  himself  and  all  other  stockholders 
to  set  aside  as  fraudulent  a  transfer  and  exchange  of 
several  millions  of  dollars  par  value  of  its  stock  for  an 
equivalent  amount  of  the  capital  stock  of  the  Wabash 
Pittsburg  Terminal  Railway  Company.  It  is  unnecessary 
to  go  into  the  details  of  the  transaction  which  is  being 
attacked  by  the  plaintiff  through  and  in  behalf  of  the 
company,  for  the  sole  question  presented  for  oiu*  con- 
sideration may  be  discussed  without  doing  this.  This 
question  is  whether  a  stockholder  may  bring  an  action 
of  this  character  for  the  purpose  of  avoiding  an  improper 
transaction  consummated  at  the  expense  of  the  corpora- 
tion before  he  acquired  his  stock,  and  as  presented  here 
the  question  is  unembarrassed  by  any  incidental  con- 
siderations, as,  that  the  prior  holder  of  the  stock  consented 
to  the  transaction  or  that  plaintiff's  subsequent  acquisi- 
tion of  the  stock  was  accompanied  by  any  circumstances 
which  would  render  it  inequitable  for  him  to  seek  reUef . 

While  somewhat  strangely  this  question  does  not  ap- 
pear to  have  been  decided  by  this  court,  it  has  been  passed 
on  by  the  lower  comts  of  this  State  and  by  those  of  many 
other  States  and  by  the  Supreme  Court  of  the  United 
States.  It  has  also  been  somewhat  considered  by  the 
courts  of  England.  Conflicting  conclusions  have  been 
reached  by  these  decisions.  Without  reviewing  the  Eng- 
lish authorities,  which  so  far  as  cited  do  not  seem  to  be 
very  decisive,  reference  may  be  made  to  the  decisions  in 
this  coimtry. 

The  question  was  presented  in  Hawes  v.  Oakland^  104 
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U.  S.  450,  and  it  was  there  held  that  a  stockholder  might 
not  bring  an  action  in  behalf  of  the  corporation  to  avoid 
a  fraudulent  transaction  consummated  before  he  acquired 
his  stock.  While  the  question  was  directly  passed  on  it 
is  fair  to  state  that  it  was  not  considered  at  any  great 
length  and  that  the  court  seems  to  have  been  more  con- 
cerned with  establishing  this  rule  as  one  of  practice  than 
of  substantive  law.  The  decision  resulted  in  the  adoption 
of  a  rule  requiring  the  plaintiff  in  such  an  action  to  show 
before  bringing  suit  that  he  owned  the  stock  on  which  it 
was  brought  at  the  time  the  transaction  complained  of 
occurred,  and  whether  it  be  regarded  as  establishing  a 
principle  of  law  or  a  rule  of  practice  this  authority  has 
been  subsequently  followed  in  the  United  States  courts. 

In  addition,  this  rule  in  such  a  stockholder's  action  has 
been  approved  in  the  following  cases:  Alexander  v.  Searcy y 
81  Ga.  536;  Boldenweek  v.  Bvllis,  40  Colo.  253;  Rankin  v. 
S.  W.  B.  &  I.  Co.,  12  N.  Mex.  54;  Moore  v.  Silver  Valiey 
Co.,  104  N.  C.  534;  Clark  v.  American  Coal  Co.,  86  la.  436; 
Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  644. 

The  contrary  doctrine  that  a  stockholder  acquiring  his 
stock  subsequent  to  the  occurrence  complained  of  may 
maintain  this  character  of  an  action  has  been  affirmed  in 
the  following  cases  outside  of  this  State :  Winsor  v.  Bailey, 
55  N.  H.  218;  City  of  Chicago  v.  Cameron,  22  111.  App.  104; 
affirmed,  120  111.  447;  S.  &.  P.  Co.  v.  Lakey,  121  Ala.  131; 
Forrester  v.  B.  &  M.,  etc.,  Co.,  21  Mont.  544,  565;  Jtist  v. 
Idaho,  etc.,  Co.,  102  Pac.  Rep.  381;  Rafferty  v.  Donnelly, 
197  Pa.  St.  423;  Appleton  v.  Am.  Malting  Co.,  65  N.  J.  Eq. 
375. 

It  has  also  been  approved  in  this  State  directly  or  indi- 
rectly in  the  following  cases:  Ramsey  v.  Gould,  57  Barb. 
398;  Young  v.  Drake,  8  Hun,  61;  Ervin  v.  Oregon  Ry.  &  N. 
Co.,  35  Hun,  544;  Frothingham  v.  Broadway  &  Seventh 
Ave.  R.  R.  Co.,  9  Civ.  Pro.  Rep.  304;  Sayles  v.  Central 
Nat.  Bank,  18  Misc.  155;  O'Connor  v.  Virginia,  P.  <fe  P. 
Co.,  46  Misc.  530,  535. 
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Assuming  this  question  to  be  an  open  one  in  this  court, 
we  have  no  hesitation  in  approving  the  rule  which  has 
heretofore  prevailed  in  this  State,  that  in  the  absence  of 
special  circumstances  this  character  of  action  may  be 
maintained  by  a  stockholder  acquiring  his  stock  subse- 
quent to  the  transaction  which  is  challenged,  rather  than 
the  contrary  one  prevailing  elsewhere.  We  do  this  not 
only  because  a  long  and  uniform  line  of  decisions  by  our 
own  courts  ought  to  have  weight,  but  because  the  rule 
established  by  these  decisions  seems  to  be  the  sounder  one. 

A  stockholder  has  an  indivisible  interest  in  the  property 
and  assets  of  a  corporation  subject  to  the  discharge  of  its 
obligations.  This  indivisible  interest  generally  speaking 
is  represented  by  certificates  of  stock  and  is  transferred 
by  their  transfer.  The  general  character  of  these  certifi- 
cates and  the  effect  of  their  transfer  in  passing  the  interest 
of  the  holder  is  too  well  established  and  understood  to 
require  any  discussion.  As  an  original  proposition  it 
would  seem  to  be  clear  that  a  right  of  action  by  or  in 
behalf  of  the  corporation  for  fraud  to  set  aside  a  convey- 
ance of  its  assets  or  to  avoid  obligations  imposed  upon 
it  is  part  of  its  rights,  property  and  assets  in  which  a 
stockholder  has  this  indivisible  interest  transferable  by 
the  transfer  of  his  certificates.  I  am  unable  to  see  any 
real  or  substantial  distinction  by  virtue  of  which  a  stock- 
holder transferring  his  certificates  would  transfer  all  of 
his  indivisible  interest  in  bonds  or  real  estate  on  hand, 
but  would  not  transfer  his  interest  in  a  right  of  action  to 
recover  bonds  or  real  estate  which  had  been  fraudulently 
withdrawn  from  the  possession  of  the  corporation,  and 
which  it  was  entitled  to  recover.  And  if  the  subsequent 
holder  by  acquiring  the  certificates  does  acquire  such 
latter  interest,  it  seems  to  follow  that  he  may,  if  necessary, 
in  behalf  of  the  corporation,  assert  and  prosecute  an 
action  to  protect  and  enforce  the  same. 

Brief  reference  may  be  made  to  some  of  the  reasons  ad- 
vanced in  opposition  to  this  view.     Counsel  points  out 
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practical  inconvenience  which  he  says  will  result  from 
its  application  owing  to  the  difficulties  in  tracing  stock 
and  distinguishing  that  which  has  not  assented  to  the 
transaction  from  that  which  has  or  from  that  which  per- 
haps has  been  issued  since  its  consummation.  These  argu- 
ments, however,  are  so  counterbalanced  by  corresponding 
claims  from  the  opposite  standpoint  as  to  be  of  little 
weight. 

Again,  it  is  argued  that  if  one  buys  stock  subsequent 
to  the  transaction  he  should  be  regarded  as  buying  sub- 
ject to  it  and  not  be  permitted  to  question  it.  If  the 
prior  holder  should  give  binding  consent  to  the  transac- 
tion, this  under  certain  circimistances  imdoubtedly  would 
prevent  the  subsequent  purchaser  from  questioning  it. 
But,  in  the  absence  of  special  circumstances,  I  fail  to  see 
any  principle  of  estoppel  or  logic  which  makes  a  subse- 
quent purchase  of  stock  so  subject  to  a  fraudulent  cor- 
porate transaction  that  the  purchaser  may  not  insist  upon 
its  being  set  aside.  There  is  scarcely  any  analogy  between 
the  situation  of  one  who  buys  from  an  individual  some 
property  which  has  been  subjected  to  a  transaction  which 
has  not  been  disaffirmed  and  that  of  one  who  purchases 
stock  in  a  corporation  which  has  the  continuing  right  both 
before  and  after  the  purchase  to  disaffirm  a  wrong  which 
has  been  perpetrated  on  it  by  its  agents.  There  is  little 
or  no  basis  for  the  practical  consideration  that  one  who 
buys  stock  should  be  deemed  to  have  adjusted  his  price 
to  an  existing  transaction  even  though  voidable.  If  he 
knows  of  it  he  may  just  as  properly  be  assumed  to  have 
adjusted  his  price  to  the  knowledge  that  .the  transaction 
may  still  be  disaffirmed  and  avoided. 

Then,  lastly,  an  argument  is  made  which  seems  to  be 
foimded  on  the  idea  that  in  order  to  bring  an  action  of 
this  nature  the  stockholder  must  in  e£fect  disaffirm  the 
corporate  transaction  and  that  this  disaffirmance  involves 
a  personal  right  of  election  which  vests  in  the  one  holding 
the  stock  when  the  transaction  is  consummated  and  which 
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cannot  be  transferred.  It  is  said  ''the  right  to  question 
a  fraud  is  not  a  piurchasable  commodity/'  and  is  not 
''capable  of  assignment  and  transfer/'  and  does  not  pass 
"as  an  implied  incident  to  every  sale  of  corporate  stock/' 
and  this  view  seems  to  be  supported  by  some  of  the  many 
cases  which  have  been  collected  and  reviewed  by  counsel 
with  manifest  industry  and  care. 

So  far  as  this  argument  means  to  assert  that  a  mere 
naked  right  to  question  a  corporate  transaction  could  not 
be  transferred  to  a  stranger,  if  such  an  attempt  can  be 
conceived  of,  it  may  be  assimied  to  be  true.  But  the 
assertion  that  the  right  to  protect  stock  by  procuring  an 
improper  corporate  transaction  to  be  vacated  does  not 
pass  on  a  transfer  of  the  stock  is  a  very  different  proposi- 
tion. 

The  election  to  disaffirm  a  fraudulent  corporate  trans- 
action belongs  to  and  is  exercised  in  the  right  and  name  of 
the  corporation  and  not  of  the  stockholder.  The  stockholder 
demands  that  the  right  shall  be  exercised  and  the  cause  of 
action  beprosecuted  by  the  corporation  or  does  it  himself  for 
the  corporation.  It  is  conceded  that  the  one  holding  the 
stock  when  the  fraud  is  consummated  has  this  right. 
When  he  transfers  his  certificates  the  transaction  still 
stands  a  continuing  wrong  impairing  the  surplus  of  the 
company  and  affecting  the  stock.  If  the  transferee  has 
the  right  to  have  it  avoided  this  will  protect  and  increase  the 
value  of  his  stock.  If  he  has  not  acquired  this  right  it  is  the 
only  one  held  by  his  predecessor  in  or  through  the  cor- 
poration, which  has  been  thought  of,  which  has  not  been 
transferred  by  the  transfer  of  the  stock.  It  will  be  an 
anomalous  exception  if  the  prior  holder  retains  the  right 
to  maintain  or  have  maintained  this  action  while  he  passes 
all  of  his  other  rights  by  the  transfer  of  his  stock.  The 
only  justification  pleaded  for  this  is  the  idea  suggested  of 
a  personal  and  nontransferable  right  of  election  to  dis- 
affirm vested  in  the  original  holder.  But  this  theory  is 
entirely  unsubstantial.    Such  prior  holder  does  not  ac- 
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quire  this  right  to  object  to  the  transaction  and  bring  an 
action  to  set  it  aside  as  a  power  conferred  upon  him  by 
reason  of  any  personal  qualities,  but  because  of  his  charac- 
ter as  a  stockholder,  and  when  he  loses  this  character  and 
transfers  it  to  another  with  his  stock  there  is  no  reason 
why  the  latter  should  not  exercise  the  right  as  a  proper 
and  necessary  incident  to  his  stock  ownership. 

The  order  should  be  affirmed,  with  costs,  and  both  ques- 
tions certified  to  us  answered  in  the  negative. 

CuLLEN,  Ch.  J.,  Vann,  Werner,  Willard  Bartlett 
and  Chase,  J  J.,  concur;  Haight,  J.,  absent. 

Order  affirmed. 


Form  No.  49 

Complaint  by  stockholder  against  directors  for  improper  issue  of 
stock  to  directors  when  wrongful  acts  consummated  before 
acquired  stock  ^ 


Supreme  Court  of  the  State  of  New  York, 
County  of  New  York. 

James  Pollitz, 

Plamtiff, 
against 
The  Wabash  Raikoad  Company, 
George  J.  Gould,  John  T.  Terry, 
Edgar  T.  Welles,  Thomas  H. 
Hubbard,   Winslow  S.  Pierce, 
Henry  K.  McHarg  and  Edwin 
Gould, 

Defendants. 


The  plaintiff,  suing  for  himself  and  all  other  stock- 
holders of  the  defendant.  The  Wabash  Railroad  Company, 

»FromPottitev.GauW,  202N.  Y.  11.    See  ante,  p.  294. 
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who  are  similarly  situated,  complains  of  the  above-named 
defendants,  and  for  cause  of  action  alleges : 

I.  That  the  defendant,  The  Wabash  Railroad  Company, 
hereinafter  referred  to  as  the  Wabash  Company,  now  is, 
and  at  all  the  times  hereinafter  stated  was^  a  consolidated 
railroad  corporation,  organized  and  existing  under  the 
laws  of  the  States  of  Ohio,  Indiana,  Michigan,  Illinois 
and  Missouri,  and  as  so  consolidated,  remains  and  con- 
tinues to  be  a  corporation  under,  and  subject  to  the  laws 
of  each  of  said  States,  as  were  its  constituent  companies, 
and  by  operation  and  intendment  of  law,  is  a  citizen  of 
each  of  the  States  under  which  said  constituent  companies 
were  respectively  originally  incorporated,  and  has  never 
ceased  to  be  a  corporation  of,  and  subject  to  the  laws  of 
each  of  said  States  respectively.  That  at  all  of  said  times 
said  Wabash  Railroad  Company  did,  and  now  does,  own 
and  operate  an  extensive  system  of  railways  in  all  of 
said  States. 

That  on  and  prior  to  the  22d  day  of  March,  1904,  the 
said  Wabash  Railroad  Company  had  an  outstanding 
common  capital  stock  of  $28,000,000,  and  that  on  said 
last-named  date,  the  authorized  common  capital  stock 
of  said  company  was  increased  at  a  special  meeting  of 
the  stockholders  thereof,  held  on  said  date,  to  the  siun  of 
$78,000,000. 

II.  That  the  Wabash-Pittsburg  Terminal  Railway 
Company,  hereinafter  referred  to  as  the  Pittsburg  Com- 
pany, now  is,  and  since  about  May  7,  1904,  has  been  a 
consoUdated  railroad  corporation,  organized  and  existing 
under  the  laws  of  the  States  of  Pennsylvania,  West  Vir- 
ginia and  Ohio. 

III.  That  this  plaintiff  now  is,  and  since  June,  1906, 
always  has  been  the  lawful  owner  and  holder  of,  and  the 
sole  owner  of  the  beneficial  interest  in,  one  thousand  (1,000) 
shares  of  the  common  capital  stock  of  said  defendant,  the 
Wabash  Company,  of  the  par  value  of  one  hundred  ($100) 
dollars  each,  and  that  said  shares  of  stock,  during  the 
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whole  of  said  period,  have  stood,  and  now  stand,  in  the 
name  of  this  plaintiff  upon  the  stock  books  of  said  cor- 
poration defendant. 

IV.  That  this  action  is  commenced  and  prosecuted  by 
this  plaintiff  on  his  own  behalf,  and  for  the  benefit  of, 
and  on  behalf  of  the  defendant.  The  Wabash  Company, 
and  of  all  other  stockholders  of  said  defendant  who  may 
be  situated  similarly  to  this  plaintiff  in  respect  to  the  said 
corporation  defendant,  and  the  cause  of  action  which  is 
herein  set  forth. 

V.  And  further  complaining,  this  plaintiff  alleges  upon 
information  and  belief: 

That  the  above-named  individual  defendants,  Greorge  J. 
Gould,  Edgar  T.  Welles,  Thomas  H.  Hubbard,  John  T. 
Terry,  and  Winslow  S.  Pierce,  and  each  of  them  now  are, 
and  since  January  1,  1903,  have  continuously  been  duly 
elected  and  acting  directors  of  the  defendant,  The  Wabash 
Railroad  Company;  that  the  defendant,  Edwin  Gould, 
was  a  duly  elected  and  acting  director  of  said  defendant 
company  from  January  1,  1903,  until  about  October, 
1905;  that  the  defendant,  Henry  K.  McHarg,  was  a  duly 
elected  and  acting  director  of  that  company  during  the  whole 
of  the  period  from  January  1,  1903,  imtil  about  October, 
1905;  that  Joseph  Ramsey,  Jr.,  was  a  duly  elected  and 
acting  director  of  said  defendant  company  from  January  1, 
1903,  to  about  October,  1905,  and  was  the  duly  elected 
and  acting  president  of  said  defendant  company  during 
the  whole  of  that  period;  that  James  H.  Hyde  was  a  duly 
elected  and  acting  director  of  said  defendant  company 
during  all  of  the  period  from  October  13,  1903,  until  about 
October,  1905;  that  Russell  Sage,  Ossian  D.  Ashley,  and 
Cyrus  J.  Lawrence,  all  of  whom  are  now  deceased,  were 
each  of  them  a  duly  elected  and  acting  director  of  said 
defendant  company  during  the  whole  of  the  years  1903 
and  1904,  except  that  said  Ashley  ceased  to  be  a  director 
December  16,  1904,  the  persons  who  are  named  in  this 
paragraph  of  this  complaint  constituting  a  large  majority 
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of,  and  dominating  and  controUing  the  entire  board  of 
directors  of  the  said  defendant  company,  during  the  years 
1903  and  1904. 
VI.  Plaintiff  further  alleges  on  information  and  belief: 
That  dming  the  latter  part  of  the  year  1903  or  early 
part  of  the  year  1904,  the  exact  time  being  unknown  to 
this  plaintiff,  all  of  the  individual  defendants  to  this 
action,  together  with  the  following  persons,  to  wit :  Joseph 
Ramsey,  Jr.,  James  H.  Hyde,  Russell  Sage,  Ossian  D. 
Ashley  and  Cyrus  J.  Lawrence,  said  three  last-named 
persons  having,  as  plaintiff  is  informed  and  believes, 
since  December,  1904,  departed  this  Ufe,  and  all  of  said 
persons  being  then  directors  of  the  defendant  Wabash 
Company,  and  constituting  a  majority  of,  and  dominat- 
mg  L  Lt^Um  the  boarf  rf  iLtL  ^  «ud  company, 
did  in  violation  of  law,  and  of  their  duty,  and  that  of  each 
of  them,  as  such  directors  and  trustees  of  said  company, 
and  of  their  fiduciary  relations  and  obligations,  and  those 
of  each  of  them,  to  said  company  and  to  its  stockholders, 
conceive  and  imdertake  to  carry  out  and  put  into  effect, 
a  plan  and  design  whereby  the  defendant  Wabash  Com- 
pany, should  be  induced  and  procured  to  issue  and  deliver 
$10,000,000  par  value,  of  the  common  capital  stock  of 
said  corporation  defendant,  to  said  Pittsburg  Company, 
in  exchange  for,  and  without  consideration  other  than 
the  issuance  and  deUvery  to  said  Wabash  Company  of 
$10,000,000  of  the  common  capital  stock  of  said  Pittsburg 
Company;  and  as  a  result  of  said  exchange,  and  in  further- 
ance of  the  said  scheme,  to  themselves  individually  ac- 
quire, while  acting  as,  and  professing  to  discharge  their 
duties,  and  those  of  each  of  them,  as  such  directors  and 
trustees  of  said  Wabash  Company,  a  large  part  of  the 
said  $10,000,000  par  value  of  the  common  capital  stock 
of  said  Wabash  Company,  without 'paying  or  permitting 
the  said  Wabash  Company  to  receive  any  valid  or  ade- 
quate consideration  therefor,  and  thereby  to  reap  great 
personal  profit  and  advantage  to  themselves,  to  the  dam- 
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age  and  loss  of  the  said  Wabash  Company  and  its  stock- 
holders. 

That  thereafter  and  between  the  first  day  of  May,  1904, 
and  the  25th  day  of  August,  1904,  the  exact  date  beuig 
unknown  to  this  plaintiff,  all  of  the  individual  defendants 
to  this  action,  and  the  said  Joseph  Ramsey,  Jr.,  James  H. 
Hyde,  Russell  Sage,  Ossian  D.  Ashley  and  Cyrus  J.  Law- 
rence, then  constituting  a  majority  of  the  board  of  direc- 
tors of  the  said  Wabash  Company,  and  dominating  and 
controlling  said  board  as  aforesaid,  did  unlawfully  and 
in  violation  of  their  duty  as  such  directors  and  trustees, 
and  of  that  of  each  of  them,  and  of  their  fiduciary  relations 
and  obligations,  and  those  of  each  of  them,  to  the  said 
corporation  and  its  stockholders,  and  in  fiui^herance  of 
the  said  scheme  and  design,  procure  and  cause  tha  said 
Wabash  Company  to  issue  to  the  said  Pittsburg  Company, 
$10,000,000  par  value  of  the  common  capital  stock  of  the 
said  Wabash  Company,  the  same  being  a  part  of  its  in- 
creased capital  stock  of  $50,000,000  which  is  above  re- 
ferred to,  in  exchange  for,  and  without  other  consideration 
than  the  issuance  and  delivery  to  said  Wabash  Company 
of  a  like  amoimt  of  the  common  capital  stock  of  said 
Pittsburg  Company.  That  the  said  $10,000,000  of  com- 
mon capital  stock  of  the  defendant  Wabash  Company  was 
so  issued  and  exchanged  at  the  instance  and  direction 
and  with  the  authority  and  prociu'ement  of  the  individual 
defendants,  and  of  said  Joseph  Ramsey,  Jr.,  James  H. 
Hyde,  Russell  Sage,  Ossian  D.  Ashley  and  Cyrus  J.  Law- 
rence, as  such  directors,  and  as  a  majority  thereof,  with 
the  preconceived  intent  and  purpose  of  enabling  the  said 
Pittsburg  Company  to  donate  and  give  away  said  stock 
without  legal  or  adequate  consideration,  and  as  a  bonus 
for  the  sale  of  its  own  first  and  second  mortgage  bonds 
to  a  syndicate,  of  which  some  or  all  of  the  individual 
defendants  were  members,  as  is  hereinafter  more  particu- 
larly set  forth.  That  all  of  the  said  individual  defendants 
well  knew  that  when  said  stock  of  the  said  Wabash  Com- 
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pany  was  so  issued  and  exchanged  the  same  was  not  in- 
tended to  remain,  or  to  be  kept  in  the  treasury  of  said 
Pittsburg  Company  as  an  asset  of  that  company,  or  to 
be  issued  by  said  Wabash  Company  for  any  legal  or  ade- 
quate consideration,  but  was  procured  to  be  issued  as 
aforesaid,  with  the  preconceived  intent  and  purpose  that 
the  same  should  not  be  kept  and  retained,^  or  used  by  said 
Pittsburg  Company  as  a  valuable  asset  of  said  last-named 
company  for  the  bona  fide  uses  and  purposes  thereof, 
and  was  so  issued  for  the  sole  purpose  of  bemg  donated  and 
delivered  to  said  sjmdicate  in  the  manner  hereinafter  set 
forth. 

That  at  the  time  of  the  organization  of  the  Pittsburg 
Company,  there  was  in  existence  a  syndicate  which  had 
been  previously  organized  for  the  purpose,  among  other 
things,  of  acquiring  the  properties  of  several  companies, 
which  were  thereafter,  and  on  or  about  May  7th,  1904, 
consolidated  imder  the  name  of  said  Pittsburg  Company. 
That  the  then  managers  of  said  syndicate  were  Louis 
Fitzgerald,  Myron  T.  Herrick,  James  H.  Hyde,  Joseph 
Ramsey,  Jr.,  and  the  defendant,  George  J.  Gould,  the 
three  last-named  persons  then  being  directors  of,  and  the 
said  Ramsey  then  being  president,  of  said  Wabash  Com- 
pany. 

That  shortly  prior  to,  and  in  contemplation  of  the 
organization  of  said  Pittsbiu'g  Company,  the  exact  date 
being  unknown  to  this  plaintiff,  and  shortly  prior  to  the 
issuance  and  exchange  as  aforesaid,  of  the  said  $10,000,000 
par  value  of  the  common  capital  stock  of  the  Wabash 
Company,  and  as  a  part  of,  and  in  furtherance  of  the 
plan  and  scheme  which  is  above  referred  to,  it  was  planned 
and  mutually  agreed  upon  by  and  between  the  said  syndi- 
cate, the  above-named  individual  defendants,  and  said 
Ramsey,  Hyde,  Sage,  Ashley  and  Lawrence,  all  of  said 
last-named  defendants  and  individuals  being  then  direct- 
ors of,  and  constituting  a  majority  of  the  board  of  directors 
of  said  Wabash  Company,  and  representing  and  acting 
20 
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in  behalf  of  said  company,  and  the  then  board  of  direct- 
ors of  said  Pittsburg  Company,  that  said  last-named 
company  should  issue  and  deliver  to  the  said  syndicate 
for  the  sum  of  $20,000,000  cash  advanced  by  said  syndicate 
$13,400,000  of  the  first  mortgage,  and  $20,000,000  of 
the  second  mortgage  bonds  of  the  said  Pittsburg  Com- 
pany, and  in  addition  thereto  that  the  said  last-named 
company  should  give  to  said  sjmdicate,  without  other 
or  additional  consideration,  the  $10,000,000  of  the  com- 
mon capital  stock  of  the  defendant  Wabash  Company, 
which  is  above  referred  to,  upon  the  acquisition  by  said 
syndicate  of  said  bonds  of  said  Pittsburg  Company. 

That  thereafter,  and  in  or  about  the  month  of  August, 
1904,  or  shortly  prior  thereto,  the  above-named  individual 
defendants  and  said  Ramsey,  Hyde,  Sage,  Ashley  and 
Lawrence,  in  furtherance  and  consummation  of  said 
scheme  and  plan,  and  then  dominating  and  controlling 
and  acting  in  confederation  with  the  board  of  directors 
of  said  Pittsburg  Company  and  the  said  syndicate,  did 
cause  and  procure  said  Pittsburg  Company  to  issue  and 
deliver  to  the  said  syndicate  $13,400,000  par  value  of  the 
first  mortgage  bonds,  and  $20,000,000  par  value  of  the 
second  mortgage  bonds  of  said  Pittsburg  Company,  and 
also  the  said  $10,000,000  of  the  common  capital  stock  of 
said  Wabash  Company,  all  for  and  in  consideration  of 
the  payment  by  the  said  syndicate  to  the  Pittsbiu'g  Com- 
pany, of  the  sum  of  $20,000,000,  said  $10,000,000  par 
value  of  the  common  capital  stock  of  said  Wabash  Com- 
pany having  been  transferred  to  said  Pittsbiu'g  Company 
as  aforesaid,  without  legal  or  adequate  consideration. 

That  at  the  time  of  the  said  transaction  the  said  $13,400,- 
000  of  first  mortgage  and  $20,000,000  of  second  mort- 
gage bonds  of  said  Pittsburg  Company,  were  worth,  and 
were  actually  selling  in  the  open  market,  at  prices  which 
aggregated  more  than  $20,000,000,  to  wit:  about  $22,- 
000,000,  and  that  said  $10,000,000  par  value  of  the 
capital  stock  of  said  Wabash  Company,  was  so  issued  and 
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delivered  to  said  syndicate  in  addition  to  said  bonds,  as 
a  donation  and  a  gift,  and  without  any  consideration 
whatever. 

That  thereupon  the  above-named  individual  defendants 
and  the  said  Ramsey,  Hyde,  Sage,  Ashley  and  Lawrence, 
all  being  then  directors  of,  and  constituting  a  majority 
of,  and  controlling  the  board  of  directors  of  said  Wabash 
Company,  in  violation  of  their  duty  and  of  that  of  each 
of  them  as  such  directors,  and  of  their  fiduciary  relations 
to  said  corporation  defendant,  and  its  stockholders,  did 
each  of  them  become  members  of,  and  large  subscribers 
to  said  syndicate,  and  received  a  large  part  of  the  said 
$10,000,000  of  the  common  capital  stock  of  said  Wabash 
Company  issued  as  aforesaid,  in  amounts  to  this  plaintiff 
unknown,  without  having  paid,  or  caused  said  Wabash 
Company  to  receive,  any  valid  or  adequate  consideration 
therefor,  to  the  personal  profit  of  said  individual  de- 
fendants and  said  other  persons,  and  each  of  them  and  to 
the  damage  of  said  Wabash  Company  and  its  stockholders. 
VII.  Plaintiff  further  alleges  on  information  and  belief: 
That  at  the  time  of  the  organization  of  the  said  Pitts- 
burg Company,  and  at  all  of  the  times  which  are  herein 
referred  to,  the  properties  owned  by  said  company  did 
not  earn,  and  at  no  time  since  then  have  earned^  suflSicient 
to  pay  the  interest  upon  the  first  mortgage  bonds  of  said 
company,  though  for  several  years  said  interest  was  paid 
in  part  out  of  borrowed  money,  and  at  no  time  has  the 
said  company  earned,  nor  is  it  now  earning,  anything 
toward  either  the  interest  upon  its  second  mortgage  bonds 
or  dividends  upon  its  stock,  nor  has  it  ever  paid  any  in- 
terest on  said  second  mortgage  bonds,  or  any  dividends 
upon  its  said  stock.  That  at  the  time  of  the  organization 
of  the  said  Pittsburg  Company,  and  ever  since,  the  entire 
properties  of  said  company  have  not  been  worth,  nor  are 
they  now  worth  the  total  amount  of  its  first  and  second 
mortgage  bonds ;  that  its  first  mortgage  bonds  have  never 
been  worth,  nor  have  the  same  ever  sold  in  the  open  mar- 
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ket  for  more  than  ninety-six  per  cent  (96%)  of  their  par 
value^  and  that  its  second  mortgage  bonds  have  never 
been  worth,  nor  have  the  same  ever  sold  in  the  open 
market  for  more  than  forty-six  per  cent  (46%)  of  their 
par  value,  and  since  then  have  sold  in  the  open  market, 
and  are  now  selling  at  about  forty-two  per  cent  (42%)  and 
five  and  one-half  per  cent  (5J^%)  respectively,  and  at  no 
time  since  its  organization  has  its  capital  stock  had  any 
value,  either  intrinsic  or  market,  nor  has  the  said  stock  now 
any  such  value. 

That  at  all  of  said  times  the  said  common  capital  stock 
of  the  Wabash  Company,  which  was  so  issued  and  ex- 
changed, and  which  then  was,  and  now  is,  of  the  par  value 
of  $10,000,000,  then  was  and  always  has  been  of  very 
great  actual  value;  that  the  same  then  was,  and  now  is, 
actively  dealt  in  in  the  open  market,  and  then  and  at  all 
times  since  then,  could  readily  have  been  sold  for  a  very 
great  siun  in  actual  cash.  That  the  facts  that  the  said 
Pittsbiu'g  Company  was  not  then  actually  earning  the 
interest  upon  its  first  mortgage  bonds,  or  any  interest 
upon  its  second  mortgage  bonds,  nor  any  dividends  upon 
its  capital  stock,  that  its  said  bonds  were  not  then  worth 
more  than  ninety-six  per  cent  (96%)  and  forty-six  per 
cent  (46%)  respectively  of  their  par  values,  that  its  capital 
stock  was  then  of  no  value,  were  all  well  known  to  each 
of  the  managers  of  said  syndicate,  to  each  of  the  individual 
defendants  herein,  and  to  the  said  Ramsey,  Hyde,  Sage, 
Ashley  and  Lawrence  at  the  time  of  the  consummation 
of  said  transaction,  as  was  also  the  value  of  said  $10,000,000 
of  the  conmaon  stock  of  said  Wabash  Company. 

That  the  said  transaction  is,  and  from  its  inception 
always  has  been  unauthorized  by  law,  ultra  vires  the  said 
Wabash  Company,  illegal  and  void,  and  a  fraud  upon  said 
company  and  its  stockholders. 

VIII.  Article  XII,  §  8,  of  the  Constitution  of  the  State 
of  Missouri,  provides  and  enacts  as  follows: 

"No  corporation  shall  issue  stocks  or  bonds  except  for 
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money  paid,  labor  done,  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or  indebtedness  shall 
be  void." 

Section  962  of  the  Revised  Statutes  of  the  State  of 
Missouri,  provides  and  enacts  as  foUows: 

"The  stock  and  bonds  of  a  corporation  shall  be  issued 
only  for  money  paid,  labor  done  or  money  or  property 
actually  received.  Any  corporation  may  increase  its 
capital  stock  or  its  bonded  indebtedness  with  the  consent 
of  the  persons  holding  the  larger  amoimt  in  value  of  the 
stock.  .  .  . 

"  But  the  shares  of  stock  or  bonds  arising  from  such  in- 
crease shall  only  be  disposed  of  for  money  paid,  labor 
done,  or  money  or  property  actually  received.  All  ficti- 
tious issues  or  increase  of  stock  or  bonds  of  any  corpora- 
tion shall  be  void." 

That  by  §  10  of  art.  II  of  the  Constitution  of  the  State 
of  Illinois,  and  §  20  of  Chap.  114  of  the  Revised  Statutes 
of  said  State,  it  is  provided  as  follows: 

'*No  such  corporation  shall  issue  any  stock  or  bonds, 
except  for  money,  labor  or  property  actually  received  and 
appUed  to  the  purpose  for  which  such  corporation  was 
organized.  All  stock  dividends  and  other  fictitious  in- 
crease in  capital  stock  or  indebtedness  of  any  such  corpora- 
tion shall  be  void." 

That  while  there  is  no  statutory  regulation  on  the  sub- 
ject in  the  State  of  Indiana,  the  common  law  of  that 
State  requires  that  capital  stock  of  corporations  shall  be 
paid  for  at  par  either  in  money,  or  with  property  at  its 
fair  value. 

Section  3307  of  the  Revised  Statutes  of  the  State  of 
Ohio  (Bates  Ed.  of  1903)  provides  and  enacts  as  follows: 

"Sec.  3307.  A  corporation  may  increase  its  capital 
stock,  as  hereinafter  provided,  whenever  in  the  opinion 
of  its  directors  the  same  is  sufficient  for  the  construction 
of  its  road,  or  it  becomes  necessary  for  the  speedy  and 
convenient  transaction  of  its  business  to  construct  a 
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second  additional  track,  extend  its  line  or  construct 
branches  thereof,  increase  its  nuichinery,  rolling  stock, 
depots  or  other  fixtures,  or  for  the  purpose  of  pajring  any 
bonds  issued  or  guaranteed  by  it,  or  for  the  purchase  of 
any  railroad  within  this  State  which  has  been  or  may  here- 
after be  sold  by  a  judicial  order  or  decree,  or  for  complet- 
ing its  line  of  road,  or  Uquidating  or  paying  off  any  im- 
funded  or  floating  debt,  or  other  liabilities  incurred  in 
the  construction  or  equipment  of  its  road,  or  for  the  pur- 
pose of  extending  the  same  or  constructing  branches  as 
authorized,  or  for  other  or  all  of  the  purposes  aforesaid." 

And  plaintiff  alleges  that  a  corporation  cannot,  under 
the  laws  of  the  State  of  Ohio,  increase  its  capital  stock  for 
any  purpose  other  than  those  referred  to  in  said  §  3307. 

Section  3309  of  the  Revised  Statutes  of  the  State  of 
Ohio  (Bates  Ed.  of  1903)  provides  and  enacts  as  follows: 

'*  The  increased  stock  may  be  common  or  preferred.  .  .  . 
The  stock  may  be  sold  at  such  time  and  place,  either 
within  or  without  the  state,  as  may  be  deemed  advisable, 
and  the  proceeds  thereof  applied  to  the  purpose  for  which 
it  was  issued." 

Section  3314  of  said  Ohio  Annotated  Statutes  provides 
and  enacts  as  follows : 

''The  directors  shall  be  liable  in  their  individual  ca- 
pacity to  the  stockholders  for  any  damage  sustained  by 
the  stockholders,  by  reason  of  the  negligence,  mismanage- 
ment or  unfaithfulness  in  the  discharge  of  their  duties, 
but  a  director  may  exonerate  himself  by  entering  his  pro- 
test upon  the  record  against  any  act  done  without  his 
concurrence,  from  which  injury  is  feared,  and  forthwith 
publishing  the  same  for  three  weeks  in  some  newspaper 
printed  in,  and  of  general  circulation  in  the  county  in 
which  is  the  general  office  of  the  Company." 

It  is  enacted  and  provided  by  the  laws  of  the  State  of 
Michigan,  that  the  capital  stock  of  corporations  may  be 
paid  for  either  in  cash,  or  in  real  or  personal  property, 
and  if  paid  for  in  property  an  itemized  description  thereof 
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must  be  annexed  to  the  Articles  of  Association,  together 
with  the  value  of  each  item  taken.  That  the  defendant 
Wabash  Company  has  not  complied  with  such  statute 
by  inserting  in  its  Articles  of  Association,  or  otherwise 
stating  the  value  of  any  property  taken,  or  to  be  taken, 
for  the  issue  of  the  common  stock  provided  for  in  the  plan 
and  scheme  hereinbefore  stated. 

Section  6344  of  the  Compiled  Laws  of  the  State  of  Mich- 
igan for  1899,  provides  and  enacts  as  follows: 

''It  shall  not  be  lawful  for  any  railroad  company  exist- 
ing by  virtue  of  any  of  the  laws  of  this  State,  nor  for  any 
officer  of  any  such  Company  to  sell,  dispose  of  or  pledge 
any  shares  of  the  capital  stock  of  such  Company,  nor  to 
issue  certificates  of  shares  in  the  capital  stock  of  such 
Company  imtil  the  shares  so  sold,  disposed  of  or  pledged, 
and  the  shares  for  which  such  certificates  are  to  be  issued, 
shall  have  been  fully  paid;  nor  issue  any  stocks  or  bonds, 
except  for  money,  labor  or  property  actually  received  and 
appUed  to  the  purpose  for  which  such  corporation  was 
created ;  and  all  fictitious  stock  dividends  and  other  ficti- 
tious increase  in  the  capital  stock  or  indebtedness  of  any 
such  corporation  shall  be  void;  and  if  any  officer  or  officers 
of  any  such  company  shall  issue,  sell,  pledge  or  dispose  of 
any  shares  or  certificates  of  shares  in  the  capital  stock  of 
any  such  company,  in  violation  of  the  provisions  of  this 
act,  such  officer  or  officers  so  doing  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
punished  as  provided  by  law  in  case  of  issuing  false  or 
fraudulent  railroad  stocks.  The  provisions  of  this  act 
shall  apply  as  fully  to  the  stocks  and  officers  of  consoli- 
dated railroad  companies  as  existing  in  whole  or  in  part, 
within  this  state,  as  to  original  unconsolidated  companies 
existing  as  aforesaid." 

That  the  punishment  for  the  issuing  of  false  and  fraudu- 
lent railroad  stocks,  which  is  last  above  referred  to,  is 
provided  for  by  §  6310  of  the  Compiled  Laws  of  the  State 
of  Michigan,  which  provides  and  enacts  as  follows : 
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"If  any  President,  Secretary  or  other  officer  of  any 
railroad  corporation  within  this  state  shall  willfully,  and 
with  intent  to  defraud  said  corporation,  or  any  other 
person,  make,  sign,  issue,  sell  or  offer  to  sell  any  false  or 
fraudulent  stock,  or  other  evidence  of  indebtedness  of 
said  corporation,  he  shall  be  deemed  guilty  of  a  felony, 
and  shall  be  punished  by  imprisonment  in  the  State 
Prison  at  hard  labor,  for  a  term  not  exceeding  ten  years." 

That  each  and  every  of  the  constitutional  and  statutory 
provisions  which  are  above  referred  to  were,  prior  to  the 
conception  or  consummation  of  the  plan  and  scheme 
which  is  above  referred  to,  and  ever  since  have  been,  and 
now  are,  in  full  force  and  effect. 

That  the  issuance  and  exchange  of  the  said  110,000,000 
of  common  capital  stock  of  the  Wabash  CJompany  for  a 
like  amoimt  of  the  common  capital  stock  of  the  Pittsburg 
Company,  was  and  is  illegal  and  ultra  vires,  and  unauthor- 
ized by,  and  in  violation  of  law,  and  of  the  several  Consti- 
tutions and  statutes  which  are  above  referred  to;  that  the 
said  $10,000,000  of  common  capital  stock  of  the  Wabash 
company  which  was  so  issued  and  exchanged  as  afore- 
said, was  a  part  of  the  increased  capital  stock  of  said 
company  which  is  above  referred  to,  and  that  its  issuance 
and  use  for  the  purposes  above  stated  was  illegal  and 
ultra  vires  said  Wabash  Company,  and  in  violation  of 
§  3307  of  the  Revised  Statutes  of  the  State  of  Ohio,  which 
is  above  referred  to,  and  that  the  said  transaction  was 
also  illegal  and  ultra  vires  and  in  violation  of  law,  in  that 
it  involved  the  acquisition  and  holding  by  said  Wabash 
Company  of  the  capital  stock  of  another  corporation  for 
a  purpose  other  than  the  payment  of  a  debt. 

That  the  said  Wabash  Company  has  never  received 
or  been  paid  in  money  or  labor,  nor  in  property  within 
the  true  intent  and  meaning  of  the  said  Constitutions 
and  statutes  which  are  above  cited,  or  of  any  of  them, 
for  the  said  $10,000,000  of  common  stock  of  said  Wabash 
Company  which  is  above  referred  to,  and  that  the  issue 
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and  exchange  thereof  for  said  $10,000,000  of  the  common 
capital  stock  of  said  Pittsburg  company  has  added  noth- 
ing to  the  assets  or  property  of  said  Wabash  Company, 
and  has  resulted  only  in  largely  increasing  its  outstanding 
capital  stock  Uabihty. 

That  the  said  $10,000,000  of  common  capital  stock  of 
the  said  Wabash  Company  was  not  at  the  time  of  its  issue 
as  aforesaid,  nor  at  any  time  since,  fully  paid  for  as  required 
by  §  6344  of  the  Compiled  Laws  of  the  State  of  Michigan 
above  cited. 

IX.  That  the  conception  and  consummation  of  the  said 
plan  and  scheme  by  the  individual  defendants  herein,  and 
the  other  persons  who  are  herein  referred  to  as  having 
participated  therein,  and  the  issuance  and  exchange  there- 
under of  said  $10,000,000  of  capital  stock  of  the  Wabash 
Company,  constituted  a  violation  of  the  duties  and  obhga- 
tions  of  said  persons,  and  each  of  them,  as  directors  and 
trustees  of  the  Wabash  Company,  to  the  said  corporation 
defendant  and  its  stockholders,  and  a  fraud  upon  the  said 
corporation  and  its  stockholders;  that  the  said  transac- 
tion resulted  in  the  issuance  and  delivery  by  the  Wabash 
Company  to  the  Pittsburg  Company  of  $10,000,000  of 
its  capital  stock  without  consideration,  and  the  subsequent 
delivery  of  said  stock  at  the  instance  and  instigation  of 
the  above-named  individual  defendants  and  of  the  other 
individuals  who  are  above  referred  to,  as  a  bonus  and  a 
gift  to  the  said  syndicate  and  the  subscribers  thereto, 
Sd  resulted  in  a  ^t  personal  profit  to  each  of  the  indi^ 
vidual  defendants  herein  and  to  each  of  said  other  indi- 
viduals, in  fraud  of,  and  to  the  cost  and  damage  of  said 
Wabash  Company  and  its  stockholders,  by  increasing  the 
fixed  capital  stock  liabiUty  of  said  Wabash  Company  in  the 
said  sum  of  $10,000,000,  without  permitting  said  company 
to  receive  any  lawful  or  adequate  consideration  for  such 
increased  stock  liability  as  required  by  law  and  the  Consti- 
tution and  statutes  above  referred  to. 

X.  The  said  $10,000,000  of  conunon  stock  is  now,  and 
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for  a  long  time  past  has  been,  outstanding  and  actively 
dealt  in  on  the  New  York  Stock  Exchange,  and  a  very  large 
amount  thereof  is  now  in  the  hands  of  innocent  holders, 
who  have  bought  the  same  in  the  open  market  for  value, 
and  the  said  stock  has  become  so  mixed  and  commingled, 
through  nimierous  transfers  with  other  conmion  stock 
theretofore  and  since  issued  by  said  Wabash  Company, 
that  it  would  be  impossible  to  follow,  separate  or  distin- 
guish the  same  from  other  outstanding  common  stock  of 
said  Wabash  Company. 

XI.  Plaintiff  further  alleges  upon  information  and 
belief^  that  in  a  cause  which  was  then  pending  in  the 
Circuit  Court  of  the  United  States,  at  Pittsburg,  Penn- 
sylvania, in  which  cause  the  said  Wabash  Company  and 
others  were  complainants,  and  the  said  Pittsburg  Com- 
pany and  others  were  defendants;  such  proceedings  were 
had  that  on  or  about  the  29th  day  of  May,  1908,  the  said 
court,  at  the  instance  and  request  of  said  Wabash  Com- 
pany, appointed  Henry  W.  McMaster  and  Francis  H. 
Skedding  as  receivers  of  all  of  the  property  of  the  said 
Pittsburg  Company.  That  thereafter,  the  said  receivers 
duly  qualified  and  entered  upon  the  discharge  of  their 
duties  and  took  possession  of  all  the  property  of  the  said 
Pittsburg  Company.  That  the  said  receivership  ever 
since  has  been,  and  is  now  in  full  force  and  effect,  and  that 
the  properties  of  the  said  Pittsburg  Company  are  still 
in  the  possession  of  the  said  receivers;  and  plaintiff  alleges 
upon  information  and  belief  that  the  said  Pittsburg  Com- 
pany is  now  wholly  insolvent  and  unable  to  pay  its  lawful 
debts  and  obligations;  and  that  the  capital  stock  of  the 
said  company  is  wholly  worthless,  and  the  said  $10,000,000 
of  common  capital  stock  of  the  Wabash  Company  issued 
therefor  has  been  wholly  lost  to  said  Wabash  Company. 

That  the  said  Pittsburg  Company  never  has,  from  the 
day  of  its  organization,  owned  property  sufficient  to  pay, 
or  been  in  a  financial  condition  which  would  permit  it  to 
pay  all  of  its  debts  dollar  for  dollar,  and  that  at  the  time 
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of  the  conception  and  consummation  of  the  plan  and 
scheme  which  is  referred  to  in  this  complaint,  the  above- 
named  individual  defendants  and  the  other  individuals 
herein  referred  to,  well  knew  that  the  said  Pittsburg 
Company  was  then  imable  to  pay  its  debts. 

XII.  That  on  or  about  the  29th  day  of  December, 
1909,  and  before  the  commencement  of  this  action,  plain- 
tiff made  a  demand  in  writing  upon  the  defendant  Wabash 
Railroad  Company,  its  board  of  directors  and  F.  A.  Del- 
ano, its  president,  that  this  or  a  like  action  be  instituted 
by  the  said  corporation  defendant.  A  copy  of  said  de- 
mand is  hereto  annexed,  marked  Exhibit  A,  and  made 
part  of  this  complaint.  That  on  said  29th  day  of  Decem- 
ber, 1909,  this  plaintiff  personally  mailed  a  copy  of  the 
said  demand  inclosed  in  a  securely  closed  and  postpaid 
envelope,  to  each  of  the  directors  of  the  Wabash  Railroad 
Company,  including  each  of  the  individual  defendants 
above  named,  except  Henry  K.  McHarg  and  Edwin 
Gould,  and  that  the  said  corporation  defendant  and  its 
board  of  directors,  have  refused  to  comply  with  said 
demand,  and  have  failed  and  refused  to  commence,  or 
cause  to  be  commenced,  any  action  whatever  in  com- 
pliance  therewith. 

That  by  reason  of  the  premises,  the  defendant  Wabash 
Railroad  Company  and  its  stockholders  have  been  greatly 
damaged,  to  wit :  in  the  sum  of  $10,000,000,  with  interest 
thereon  from  the  date  of  thie  issuance  of  the  said  common 
capital  stock  of  the  Wabash  Railroad  Company  in  the 
year  1904. 

Wherefore,  plaintiff  prays  judgment: 

1.  That  the  defendant.  The  Wabash  Railroad  Company, 
have  judgment  against  the  defendants,  George  J.  Gould, 
John  T.  Terry,  Edgar  T.  Welles,  Thomas  H.  Hubbard, 
Winslow  S.  Pierce,  Henry  K.  McHarg  and  Edwin  Gould, 
for  the  sum  of  $10,000,000,  with  interest  thereon  from  the 
date  of  the  issuance  and  delivery  of  the  said  $10,000,000 
of  common  capital  stock  of  the  Wabash  Railroad  Com- 
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pany  to  the  Pittsburg  Company  as  alleged  in  this  com- 
plaint. 

2.  That  the  said  individual  defendants  may  be  com- 
pelled to  account  to  the  defendant,  Wabash  Railroad 
Company,  for  the  official  conduct  of  the  said  defendants, 
and  each  of  them,  as  officers  or  directors,  as  the  case  may 
be,  of  the  said  corporation  defendant  during  the  period 
which  is  referred  to  in  this  complaint,  and  in  respect  to  all 
of  the  matters  which  are  in  this  complaint  set  forth,  and 
to  account  for,  and  to  pay  into  the  treasury  of  said  Wabash 
Railroad  Company,  the  amount  of  the  loss  and  damage 
which  shall  be  found  to  have  been  sustained  by  said  cor- 
poration defendant  in  respect  to  the  matters  which  are 
in  this  complaint  set  forth,  or  as  a  result  of  the  wrongful 
and  illegal  transactions,  or  any  of  them  which  are  herein 
referred  to,  with  such  interest  as  may  be  found  to  be  due 
thereon. 

3.  And  for  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  equitable,  together  with  the  costs 
and  disbursements  of  this  action. 

Stephen  M.  Yeaman, 
Attorney  for  Plaintiff, 
15  William  Street, 
New  York  City. 
[Verification.] 

EXHIBIT  A 

''New  York,  Dec.  29,  1909^ 
''To  The  Wabash  Railroad  Company, 
Its  Board  of  Directors,  and 
F.  A.  Delano,  Esq.,  President. 
''Gentlemen: 

"In  the  summer  of  1904,  The  Wabash  Railroad  Com- 
pany, under  the  direction  of  its  directors  and  executive 
officers,  but  in  violation  of  law,  issued,  without  any  valid 
consideration  therefor,  $10,000,000  of  the  common  capital 
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stock  of  said  Wabash  Railroad  Company  nominally  to 
the  Wabash  Pittsburg  Terminal  Railway  Company,  but 
with  the  preconceived  intent  and  purpose  that  the  said 
stock  so  issued  should  be  given  as  a  bonus  to  a  syndicate, 
which  had  subscribed  for  certain  bonds  of  the  Wabash 
Pittsburg  Terminal  Railway  Company,  and  the  said 
stock  was,  practically  simultaneously  with  its  issuance 
to  the  Wabash  Pittsburg  Terminal  Railway  Company, 
so  issued  and  given  as  such  bonus,  a  majority  of  the 
managers  of  said  syndicate  being  then  also  directors  of 
the  Wabash  Railroad  Company.  Among  the  members 
of  this  syndicate  were  a  number  of  the  directors  and  oflS- 
cers  of  The  Wabash  Railroad  Company.  The  transaction 
was  not  only  ultra  vires  The  Wabash  Railroad  Company, 
but  the  said  company  received  no  valid  consideration 
for  the  issue  of  said  stock,  either  in  money,  labor  done  or 
property  of  any  value,  as  is  required  by  the  laws  of  the 
several  states  in  which  the  said  Wabash  Railroad  Company 
is  incorporated. 

"I  am  advised  by  counsel  that  the  directors  and  officers 
of  the  Wabash  Railroad  Company  who  authorized  or 
caused,  or  permitted  the  said  stock  to  be  so  issued,  are 
liable  and  accountable  to  The  Wabash  Railroad  Company 
for  the  total  amount  of  the  par  value  of  said  stock,  to- 
gether with  interest  thereon  from  the  time  of  the  issue 
thereof. 

"Therefore,  as  a  stockholder  of  The  Wabash  Railroad- 
Company,  I  respectfully  request  and  demand  that  you 
forthwith  institute  appropriate  proceedings  to  recover 
from  said  directors  and  officers,  the  par  value  of  said 
$10,000,000  of  stock,  together  with  interest  thereon  since 
the  date  of  its  issue. 

"A  copy  of  this  letter  will  be  mailed  to  each  director, 
and  if,  within  thirty  (30)  days  from  date,  you  do  not 
advise  me  that  such  proceedings  will  be  instituted  and 
prosecuted  in  good  faith,  I  will  act  accordingly. 

"Your  reply  may  be  addressed  to  me  in  care  of  my  at- 
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tomey,  Stephen  M.  Yeaman,  Esq.,  15  William  Street, 

New  York  City. 

"Respectfully  Yours, 

"  (Signed)  James  Pollttz." 


MEMORANDUM  OF  OPINION  OF  MR.  JUSTICE  BISCHOFF  AT 

SPECIAL  TERM 

PoUitz  V.  Wabash  R.  R.  Co. — The  question  whether  a 
stockholder's  right  to  maintain  such  an  action  as  this  is  to 
be  made  dependent  upon  the  fact  of  his  holding  of  stock  at 
the  time  when  the  acts  complained  of  were  committed  is 
not  an  open  one  in  this  State.  The  courts  have  consis- 
tently answered  it  in  the  negative,  Frothingham  v.  Broad-- 
way  Ry.  Co.,  9  Civ.  Pro.  304-314;  Ervin  v.  Oregon  Ry. 
Co.,  35  Hun,  544;  Young  v.  Drake,  8  Hun,  61;  0^ Connor  v. 
Virginia,  Passenger  &  Power  Co.,  46  Misc.  530;  and  this 
in  several  instances  after  the  announcement  of  the  con- 
trary rule  by  the  Supreme  Court  of  the  United  States  in 
Hawes  v.  Oakland,  104  U.  S.  450.  That  the  policy  of  the 
courts  of  this  State  is  not  in  accord  with  the  rule  adopted 
in  Hawes  v.  Oakland  is  indicated  by  the  decision  of  the 
Court  of  Appeals  in  Boardman  v.  Lake  Shore  <fe  M.  S.  R. 
R.  Co.,  84  N.  Y.  157-177;  Jermain  v.  Lake  Shore  &  M.  S. 
R.  R.  Co.,  91  N.  Y.  483,  and  Campbell  v.  American  Zylonite 
Co.,  122  N.  Y.  455.  Certainly  in  view  of  this  condition 
of  announced  authority,  the  court  at  Special  Term  is  not 
to  depart  from  the  rule  expressed.  The  defendant's 
motion  for  judgment  on  the  pleadings  is  denied,  with 
ten  ($10)  dollars  costs. 
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Jesse  Myers,  Respondent,  v.  John  Crosby  Brown  et  al., 
doing  business  under  the  name  of  Brown  Brothers  & 
Company,  Appellants 

(142  App.  Div.  658;  First  Department,  February  3,  1911) 

Amendment  of  complaint  by  referee  after  evidence  all  submitted 

1.  A  referee  appointed  to  hear  and  determine  is  without  power 
to  amend  the  complaint  in  an  important  particular  after  the 
evidence  is  closed  and  without  permitting  the  defendant  to 
meet  the  amendment  by  pleading  or  proof.  ^ 

Appeal  by  the  defendants  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  upon  the 
report  of  a  referee. 

Reversed. 


^  A  referee  has  the  same  power  to  amend  a  pleading  that  a  judge 
has  upon  the  trial  of  an  action.  People  v.  Albion  Ciders  etc,,  Co.,  123 
App.  Div.  865;  118  Supp.  15;  SmUh  v.  Rathbun,  75  N.  Y.  122.  If 
the  amendment  is  one  which  could  be  granted  only  at  Special  Term 
after  the  withdrawal  of  a  juror  at  Trial  Term  to  permit  the  motion  for 
an  amendment  to  be  made,  the  referee  may  suspend  the  trial  before  him 
to  permit  the  application  for  the  amendment  to  be  made  at  Special 
Term.  WooUey  v.  Shaw,  34  App.  Div.  405;  54  Supp.  484;  Mitchell  v. 
Bunn.,  2  T.  &  C.  486. 

A  referee  may  be  empowered  in  a  proper  case  to  amend  a  pleading 
upon  the  settlement  of  findings  where  the  amendment  consists  merely 
of  a  demand  for  an  additional  sum.  Coates  v.  DonneU,  48  Super.  Ct.  46, 
aff'd  94  N.  Y.  168.  The  rule  last  stated,  however,  is  similar  to  that 
which  permits  a  trial  judge  to  amend  a  complaint  at  the  trial  by  merely 
adding  to  the  amount  demanded.  Schreiber  v.  Village  of  Depew,  137 
App.  Div.  433;  121  Supp.  757;  Clark  v.  Brooklyn  H.  R,  Co.,  78  App. 
Div.  478;  79  Supp.  811;  aff'd  177  N.  Y.  359;  Zimmerman  v.  Third 
Ave.  R.  Co.,  No.  1,  36  App.  Div.  265;  55  Supp.  308;  Sohman  v.  Metro- 
politan St.  Ry.  Co.,  56  Misc.  342;  106  Supp.  1033;  Mahon  v.  Mayor, 
etc.,  of  N.  Y.,  10  Misc.  664;  31  Supp.  676.  Such  an  amendment  may 
be  allowed  striking  out  a  credit  and  increasing  the  amount  claimed. 
Price  V.  Brovm,  112  N.  Y.  677. 

A  referee  has  power  to  allow  an  amendment  substituting  an  allegar 
tion  of  part  performance  and  an  excuse  for  nonperformance  in  place  of 
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Edwin  T.  Rice  of  counsel,  Whitridgey  BvUer  &  RicCy 
attorneys,  for  the  appellants. 

J.  Markham  Marshall  of  counsel,  Underwood,  Van 
Vorst  &  Hoyty  attorneys,  for  the  respondent. 

Clarke,  J.: 

Plaintiff  sues  on  an  assigned  claim  of  the  First  National 
Bank  of  Denver,  Defendants  are  copartners  under  the 
name  of  Brown  Brothers  &  Company,  doing  business  as 
bankers  in  the  city  of  New  York. 

In  April,  1902,  Mr.  James  J.  Brown  had  an  account 
with  the  First  National  Bank  of  Denver.  At  that  time 
he  was  traveUng  in  Japan.  A  few  days  before  the  nine- 
teenth of  April,  John  F.  Campion,  a  friend  of  Mr.  Brown's 
at  Denver,  received  a  cablegram  signed  '^  Brown,"  asking 
for  the  telegraphic  transmissal  of  five  thousand  ($5,000) 
dollars,  and  some  days  thereafter  a  second  cablegram 

an  allegation  of  full  performance.  Bamum  v.  WilHams,  91  App.  Div. 
464;  86  Supp.  821.  In  an  action  on  an  insurance  policy  where  it  was 
alleged  in  the  complaint  that  proofs  of  death  were  furnished  on  blanks 
supplied  by  the  company  it  was  held  that  the  referee  properly  allowed 
an  amendment  showing  a  waiver  of  the  requirement  that  proofs  should 
be  furnished  on  blanks  supplied  by  the  company.  GraJUan  v.  Metropdi- 
tan  Life  Ins.  Co.,  80  N.  Y.  281. 

An  amendment  was  allowed  at  the  trial  by  a  referee  by  striking  out 
the  words  "contract  price"  and  inserting  in  the  place  thereof  the  words 
"market  price,"  in  an  action  to  recover  damages  for  breach  of  a  con- 
tract for  the  sale  of  chattels.  Nichols  v.  Scranton  Steel  Co,,  137  N.  Y. 
471.  The  last-mentioned  case  was  on  the  border  line.  It  was  sustained, 
however,  in  view  of  the  statement  of  the  defendant's  counsel  when 
the  motion  to  amend  was  made,  that  he  was  not  surprised  and  did  not 
desire  time  to  meet  the  amendment. 

A  referee  has  no  power  to  amend  a  complaint  so  as  to  change  the 
cause  of  action  from  one  in  equity  to  one  at  law,  or  vice  versa.  Bockes 
V.  Lansing,  74  N.  Y.  437;  ZoUer  v.  Kellogg,  66  Hun,  194;  21  Supp.  226; 
Shaw  V.  Bryant,  65  Hun,  57;  19  Supp.  618;  Spies  v.  Lockwood,  40  App. 
Div.  296;  57  Supp.  1023. 

An  exhaustive  discussion  of  the  amendment  of  pleadings  will  be 
found  in  Bradbuby's  Rules  of  Pleading,  pp.  1593  et  seq. 
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'' nothing  arrived  investigate."  He  took  these  messages 
to  the  bank  which,  on  the  nineteenth  of  April,  telegraphed 
to  the  defendants  as  follows:  "Pay  five  thousand  ($5,000) 
dollars,  to  Yokohama  Specie  Bank,  Tokio,  Japan,  by 
telegram  for  credit  of  J.  J.  Brown,  upon  satisfactory 
identification,  and  attach  much  importance  to  mental 
condition  of  payee.  The  importance  of  this  cannot  be 
overestimated."  And  at  the  same  time  sent  a  letter  of 
confirmation,  and  stating  in  addition:  "We  do  not  wish 
to  impose  any  hardship  upon  your  Tokio  correspondents 
in  making  this  payment,  but  Mr.  Brown  for  several  years 
past  has  been  in  a  most  unfortunate  state  of  health  and 
mental  condition,  and  we  trust  that  your  correspondents 
will  use  their  best  judgment  in  making  the  pajonent." 

The  regular  correspondent  of  Brown  Brothers  &  Com- 
pany in  Tokio  at  that  time  was  the  Hong  Kong  and  Shanghai 
Banking  Corporation,  and,  in  cases  of  transfer  of  money 
by  cable  to  Tokio,  where  no  special  instructions  were 
given  by  the  remitter  of  the  funds  directing  through  what 
bank  said  transfer  should  be  made,  such  transfer  would 
have  been  made  by  the  defendants  through  the  said 
corporation. 

Upon  receipt  of  the  telegram  hereinbefore  quoted,  a 
representative  of  the  defendants  went  to  the  oflSce  of 
the  New  York  agent  of  the  Yokohama  Specie  Bank,  ex- 
hibited the  telegram  as  received  from  the  Denver  bank, 
and  asked  said  agency  to  make  his  telegraphic  transfer.  The 
person  there  in  charge  said  they  would  not  make  it  with 
any  conditions.  Thereupon  the  defendants  telegraphed 
to  the  Denver  bank  on  April  twenty-first:  "Refer  to  your 
telegram  of  19th.  Will  pay  on  identification  but  will 
take  no  responsibility  concerning  mental  condition.  An- 
swer." The  Denver  bank  immediately  replied:  "Refer 
to  your  telegram  21st.  We  do  not  require  (you)  accept 
responsibility,  but  if  party  is  plainly  mentally  imfit  to 
transact  business,  do  not  pay*  Merely  ask  yoiu:  corre- 
spondent to  use  best  j  udgment  and  act  accordingly *!'  Thi& 
21 
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message  was  taken  by  defendants'  representative  to  the 
New  York  agency  of  the  Yokohama  Specie  Bank,  and 
after  a  conference  this  telegram  was  sent  to  the  Denver 
bank,  dated  April  twenty-second:  "Our  correspondents 
absolutely  refuse  make  Tokio  payment  with  any  condi- 
tions attached.  Instruct."  The  Denver  bank  answered 
on  the  same  day:  "Refer  to  your  telegram  of  the  22d. 
Instruct  Tokio  by  telegram  to  make  upon  satisfactory 
identification." 

This  last  message  was  taken  to  the  New  York  agency 
of  the  Yokohama  Specie  Bank  and  an  order  was  given  to 
make  the  payment  requested,  and  they  were  told  to  make 
the  payment  upon  identification.  That  agency  had  a 
private  cipher  code  which  was  used  between  its  branches, 
and  a  telegram  was  sent  by  such  code  in  Japanese  to  its 
branch  in  Tokio  on  the  twenty-fourth  of  April,  reading: 
"Telegraphic  transfer  number  two,  less  than  ten  thousand 
pay  to  J.  J.  Brown  the  smn  of  Yen  10,000." 

Mr.  James  J.  Brown,  of  Denver,  testified  that  while 
he  was  in  Japan  in  April,  1902,  he  had  not  telegraphed  for 
money  or  authorized  anyone  to  do  so  for  him;  that  he  had 
not  received  any  moneys  from  the  Yokohama  Specie 
Bank  at  Tokio,  and  being  shown  the  written  receipt  read- 
ing: "Received  of  the  Yokohama  Specie  Bank,  Limited, 
the  sum  of  ten  thousand — ^being  amount  of  Telegraphic 
Transfer  as  advised  by  New  York,  in  our  favor.  Y. 
10,000 — (Sgd.)  J.  J.  Brown,"  testified  that  the  signature 
was  not  in  his  handwriting,  but  that  he  recognized  it  as 
having  been  written  by  one  Harry  Silverberg  whom  he 
had  met  while  in  Japan  under  an  assumed  name.  He 
also  testified  that  Silverberg  had  made  a  day's  excursion 
with  him,  had  seen  him  a  number  of  times  and  had  at- 
tempted to  borrow  money  from  him. 

The  defendants  having  refused  payment  upon  demand 
made  by  the  First  National  Bank  of  Denver,  the  claim 
was  assigned  to  this  plaintiff  who  commenced  this  suit  in 
1006,  and  it  was  duly  referred  for  trial  to  a  referee. 
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The  complaint  alleges  that  on  or  about  April  23,  1902, 
the  First  National  Bank  of  Denver  had  to  its  credit,  on 
account  with  the  defendants,  five  thousand  ($5,000) 
dollars;  that  on  said  day  said  bank  ordered  and  directed 
the  defendants  to  pay,  upon  satisfactory  identification, 
said  sum  of  five  thousand  ($5,000)  dollars  to  a  certain 
J.  J.  Brown,  at  the  Yokohama  Specie  Bank,  at  its  office  in 
the  city  of  Tokio,  Japan,  and  that  the  defendants  under- 
took and  agreed,  for  a  valuable  consideration,  to  make 
said  payment  in  manner  and  form  as  hereinbefore  stated; 
that  the  defendants  never  paid  the  said  sum  of  five  thou- 
sand ($5,000)  dollars  to  said  J.  J.  Brown  at  the  Yokohama 
Specie  Bank  at  its  office  in  Tokio,  Empire  of  Japan,  or  at 
any  other  place;  that  on  or  about  the  23d  of  February, 
1903,  said  bank  duly  demanded  from  the  defendants  the 
said  simi  of  five  thousand  ($5,000)  dollars  but  the  defend- 
ants have  failed  and  refused  to  pay  the  same. 

After  all  the  evidence  had  been  taken,  a  large  amount 
under  commissions  issued  to  Denver,  Tokio  and  Dalney, 
and  three  and  one-half  months  after  the  evidence  had 
been  finally  closed  before  the  referee,  and  a  month  after 
the  final  submission  of  briefs,  plaintiff  moved  before  the 
referee  on  two  (2)  days'  notice  of  motion  for  leave  to 
amend  the  complaint.  This  application  was  smnmarily 
granted,  the  defendants  were  refused  an  opportunity  to 
plead  to  the  amended  complaint  or  to  introduce  any  fur- 
ther evidence,  and  the  referee's  report  directing  judgment 
for  plaintiff  was  signed  a  few  days  thereafter.  The  amend- 
ment was  as  follows:  In  substitution  of  the  4th  and  5th 
paragraphs  of  the  original  complaint:  ''Fourth.  That  on 
or  about  April  23d,  1902,  Brown  Brothers  agreed  to  in- 
struct the  Yokohama  Specie  Bank  at  Tokio,  Japan,  to 
pay  J.  J.  Brown,  upon  satisfactory  identification,  five 
thousand  ($5,000)  dollars.  Fifth.  That  the  defendants 
did  not  instruct  the  Yokohama  Specie  Bank  at  Tokio, 
Japan,  to  pay  to  the  said  J.  J.  Brown  at  the  said  Yoko- 
hama Specie  Bank,  Tokio,  Japan,  or  at  any  other  place, 


324  Myers  v.  Brown  et  al. 

Opinion  of  the  Court 

upon  satisfactory  identification,  the  said  sum  of  five 
thousand  (SS^OOO)  dollars,  and  that  neither  the  defendants 
nor  the  Yokohama  Specie  Bank  ever  paid  to  the  said 
J.  J.  Brown  the  said  sum  of  five  thousand  ($5,000)  dol- 
lars." 

The  referee  embodied  in  his  findings  of  fact  the  exact 
words  of  the  amendment  to  the  complaint  so  permitted 
to  be  made  by  him.  In  his  opinion  he  states:  ''Those 
written  communications  make  the  contract,  and  we  can 
arrive  at  but  one  conclusion  as  to  what  such  contract  was, 
and  find  it  to  be  that  Brown  Brothers  agreed  to  instruct 
the  Yokohama  Specie  Bank  at  Tokio,  Japan,  by  telegram 
to  pay  J.  J.  Brown  upon  satisfactory  identification  five 
thousand  dollars.  ...  It  is  undisputed,  however,  that 
the  cable  which  actually  transmitted  the  money  to  Japan, 
and  which  was  sent  by  the  New  York  branch  of  the  Yoko- 
hama Specie  Bank,  did  not  contain  the  instructions  given 
by  the  First  National  Bank  of  Denver,  in  that  the  words 
^upon  satisfactory  iderUification*  were  omitted."  He 
further  states:  "Whether  or  not  it  was  because  the  New 
York  Branch  of  the  Yokohama  Specie  Bank  had  not 
been  instructed  to  use  the  omitted  words  'upon  satisfac- 
tory identification'  by  Brown  Brothers,  or  because  of  its 
own  negUgence  that  those  words  were  omitted,  is  un- 
necessary now  to  decide.  The  fact  remains  undisputed 
that  these  words  of  instruction  were  not  commimicated 
to  Tokio  as  required  by  the  terms  of  the  contract  alleged 
in  the  complaint  as  amended,  and  hence  it  follows,  that 
Brown  Brothers  failed  in  their  agreement  which  the  evi- 
dence shows  they  imdertook  to  perform  for  a  valuable 
consideration." 

It,  therefore,  appears  that  the  judgment  in  this  case  is 
based  upon  the  amended  complaint  and  rests  solely  upon 
the  finding  of  the  breach  of  the  alleged  specific  contract 
to  instruct  the  Yokohama  Specie  Bank  to  pay  upon  satis- 
factory identification.  In  my  opinion  the  radical  change 
in  the  complaint,  permitted  over  objection,  at.  the  time 
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and  under  the  circumstances  disclosed,  was  without  the 
power  of  the  referee.  It  constituted  one  of  those  traps 
condemned  many  times  by  the  courts,  where  a  defendant 
comes  into  court  to  try  issues  carefully  defined  in  plead- 
ings and  finds  himself  cast  in  judgment  upon  enth-ely 
diflferent  issues.  Wright  v.  Delafield,  25  N.  Y.  266 ;  South- 
wick  V.  First  Nat.  Bank  of  Memphis,  84  id.  420;  Romeyn  v. 
Sickles,  108  id.  650;  Freeman  v.  Grant,  132  id.  22;  Gordon 
V.  EUenville  &  Kingston  R.  R.  Co.,  195  id.  137;  Kefee  v. 
Lee,  197  id.  68.  This  is  especially  the  case  here  because 
evidence  had  been  taken  in  Japan  under  the  allegations 
of  the  original  complaint,  touching  the  law  of  Japan 
governing  the  execution  of  the  contract,  the  payment  hav- 
ing been  ordered  to  be  made  and  having  been  made  in  that 
empire,  and  the  defendants  strenuously  requested  an 
opportunity  to  supply  evidence  from  bankers  whether 
any  other  or  different  identification  would  have  been 
required  if  the  words  upon  which  stress  is  laid  had  been 
inserted  in  the  telegram  than  was  had,  and  from  lawyers 
whether  under  the  law  of  Japan  the  insertion  of  those 
words  would  have  altered  the  legal  status  of  the  parties. 
In  other  words,  the  case  has  been  twisted  by  the  action 
of  the  plaintiff  and  the  referee  from  one  brought  upon  a 
contract  to  be  performed  in  Japan  mto  a  contract  made 
and  breached  in  New  York.  Even  assmning  that  the 
amendment  was  permissible,  it  was  a  fatal  error  to  refuse 
an  opportunity  to  produce  further  evidence  to  meet  the 
new  issue  presented  by  the  amendment. 

In  my  opinion,  by  the  telegrams  and  letters,  plaintiff's 
assignor,  the  Denver  bank,  chose  the  Yokohama  Specie 
Bank  at  Tokio  as  its  agent  to  make  the  payment  and 
directed  the  defendants  to  pay  to  said  bank  the  five 
thousand  ($5,000)  dollars  with  instructions  to  the  Yoko- 
hama bank  to  pay  J.  J.  Brown.  I  do  not  think  the  words 
*' satisfactory  identification,"  the  omission  of  which  is 
held  to  warrant  the  recovery,  add  anything  to  the  ordinary 
requirements  of  a  banker.    By  general  conunercial  law 
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the  paying  bank  is  required  to  satisfactorily  identify  the 
payee.  That  duty  was  on  the  Yokohama  Specie  Bank 
who  dealt  with  the  payee,  not  upon  the  defendants  in 
New  York  who  did  not  and  could  not  deal  with  him.  They 
did  all  that  they  had  to  do  in  transmitting  the  money. 
The  situation  which  faced  the  Yokohama  bank  was  this, 
no  identification  of  J.  J.  Brown  was  made  by  the  plaintiff's 
assignor  in  any  way  nor  was  it  indicated  how  he  was  to  be 
satisfactorily  identified.  It  was  not  even  said  that  he 
was  of  Denver;  neither  his  age,  physical  characteristics, 
signature,  the  party  with  whom  he  was  traveling  or  any 
other  information  was  transmitted  to  the  defendants  or 
to  the  bank  at  Tokio.  Two  days  before  the  Yokohama 
bank  received  any  instructions  from  New  York,  a  man 
had  appeared  asking  if  a  telegraphic  remittance  of  five 
thousand  ($5,000)  dollars  had  been  received  from  New 
York  for  which  he  had  telegraphed  to  his  friend  in  that 
city.  He  gave  his  name  as  J.  J.  Brown;  said  that  he  was 
stopping  at  the  Metropole  hotel  and  wrote  his  name  and 
address  on  a  slip  of  paper  and  asked  to  be  informed  when 
the  telegraphic  remittance  arrived.  The  officer  of  the 
bank  saw  that  he  was  an  American,  having  all  the  ap- 
pearance of  a  toiuist.  The  bank  telephoned  to  the  hotel 
and  found  that  J.  J.  Brown  was  duly  registered  there. 
He  called  the  next  day  again  and  was  again  told  that 
nothing  had  been  received.  The  next  day,  April  twenty- 
fifth,  the  order  was  received  from  New  York,  the  bank 
telephoned  to  the  hotel  but  found  that  "Brown"  had 
gone  to  Yokohama.  The  next  day  he  demanded  pay- 
ment, and  was  paid,  upon  his  giving  a  receipt,  receiving 
a  portion  of  the  amount  in  gold,  a  further  portion  in  a 
draft,  and  leaving  the  balance  on  deposit  for  which  he 
received  a  certificate.  Shortly  thereafter  he  drew  the 
remainder. 

As  testified  by  Takeo  Kikuchi,  a  member  of  the  House 
of  Peers,  president  of  the  Tokio  Bar,  and  president  of  the 
Central   University   (Law   School),   imder  the  laws   of 
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Japan  the  Yokohama  Specie  Bank,  having  acted  in  good 
faith  and  paid  under  the  circumstances  disclosed,  it  was 
a  valid  payment  and  the  bank  was  relieved  from  re- 
sponsibility. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered  before  a  new  referee,  with  costs  to  the  appellants 
to  abide  the  event. 

Ingraham,  p.  J.,  McLaughlin,  Miller  and  Dow- 
ling,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered  before  another 
referee,  costs  to  appellant  to  abide  event.  Settle  order  on 
notice. 


Frank  F.  Mitchell,  Respondent,  v.  Charles  L.  Mit- 
chell, Appellant 

(143  App.  Div.  172;  Second  Department,  February  24,  1911) 

Attorney's  lien;  discontinuance  of  action  by  responsible  client; 

continuation  of  action  to  preserve  lien 

1.  Where  an  attorney  begins  an  action  contrary  to  the  instruc- 
tions of  his  client  no  lien  is  created  in  his  favor  on  the  cause  of 
action  and  a  plaintiff  who  is  solvent  and  able  to  pay  any  legal 
obligation  for  the  services  his  attorney  has  rendered  should  be 
permitted  to  discontinue  the  action  thus  brought  at  any  time 
without  regard  to  the  attorney's  lien.» 

Appeal  by  the  defendant  from  an  order  denying  his 
motion  (in  which  the  plaintiff  concurred)  to  discontinue 
the  action. 

Reversed. 


>  It  is  very  doubtful  whether  an  attorney  in  any  case  should  be  per- 
mitted to  continue  an  action  to  enforce  his  lien  where  the  plaintiff  has 
consented  to  its  discontinuance  before  judgment.  Smith  v.  Acker  Proo 
€88  Co.,  102  App.  Div.  170;  92  Supp.  351;  Block  v.  Bloch,  131  App. 
Div.  859;  116  Supp.  339;  Bioch  v.  Block,  136  App.  Div.  770;  121  Supp. 
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George  S.  Ingraham,  for  the  appellant. 

Asa  Francis  Smith,  for  the  respondent. 

Rich,  J. : 

This  appeal  is  from  an  order  denying  defendant's  mo- 
tion, in  which  plaintiff  concurs,  for  a  discontinuance  of 
the  action.  After  the  plaintiff  had  retained  Asa  F.  Smith 
as  his  attorney  and  before  the  commencement  of  the 
action,  the  plaintiff  by  written  notice  personally  served, 
requested  the  attorney  not  to  commence  an  action  or 
institute  any  proceedings  against  the  defendant,  and 


475;  Fiacher-Hansen  v.  Brooklyn  H.  R.  Co,,  173  N.  Y.  492;  Morehouse  v. 
Brooklyn  H.  R.  Co,,  185  N.  Y.  520.  The  reason  for  the  rule  is  that  per- 
mission to  continue  the  action  rarely  affords  an  adequate  remedy  to 
the  attorney.  If  the  client  has  made  a  settlement  directly  with  the 
defendant  for  the  purpose  of  defrauding  the  attorney  it  will  seldom 
be  possible  for  the  attorney  without  the  client's  assistance  and  in  the 
face  of  his  opposition  to  successfully  prosecute  the  suit.  It  is  true 
that  in  the  case  of  Block  v.  Block,  131  App.  Div.  859;  116  Supp.  339, 
cited  above,  the  attorney  was  permitted  to  continue  the  action  and 
actually  recovered  judgment.  But  when  the  case  came  before  the  court 
again  (136  App.  Div.  770;  121  Supp.  475)  it  appeared  clearly  that  the 
former  practice  was  permitted  merely  because  no  proper  objection  was 
raised  by  the  defendant  to  the  practice  followed  by  the  plaintiff's 
attorney.  The  attorney's  remedy,  as  pointed  out  in  the  cases  cited 
above,  is  to  bring  an  equitable  suit  against  the  defendant  in  the  orig- 
inal action  and  also  join  the  plaintiff  in  the  original  action  as  a 
party  defendant.  Such  a  suit  is  proper  of  course  only  where  the 
attorney's  client  is  irresponsible  and  he  is  unable  to  collect  from  him;  as 
the  defendant  in  the  original  action  who  disregards  the  attorney's 
lien  in  settling  with  the  plaintiff  stands  in  the  position  of  a  surety  to 
the  attorney.  Morekouse  v.  Brooklyn  H.  R.  Co.,  186  N.  Y.  520.  It 
does  not  seem  to  be  necessary,  however,  for  the  attorney  to  prove 
the  irresponsibility  of  his  client  by  first  suing  him  and  having  an 
execution  returned  unsatisfied.  If  he  makes  out  a  prima  facie  case  of 
irresponsibility  he  will  be  permitted  to  enforce  his  lien  either  by  action 
or  whatever  other  appropriate  proceeding  may  be  necessary.  Smith  v. 
Acker  Process  Co.,  102  App.  Div.  170;  92  Supp.  351. 
The  client  is  a  necessary  party  to  an  action  by  the  attorney  against 
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canceled  a  power  of  attorney  constituting  said  Smith 
and  one  Reba  Mitchell  his  attorneys  in  fact.  Disregard- 
ing this  request,  Smith  subsequently  commenced  this 
action  by  causing  the  summons  and  complaint  to  be  served 
on  the  defendant.  The  plaintiff  is  solvent,  and  able  to 
pay  any  legal  obligation  for  all  services  the  attorney  has 
rendered,  and  an  action  has  been  commenced  against 
the  plaintiff  to  recover  compensation  for  these  services 
and  is  now  pending.  Upon  the  assertion  that  the  plaintiff 
was  improperly  secluded,  detained  and  restrained  from 
his  Uberty  by  the  defendant;  that  he  (Smith)  was  the 
attorney  of  plaintiff  and  was  wrongfully  prevented  from 


the  original  defendant,  as  he  is  entitled  to  be  heard  as  to  the  existence 
of  the  lien;  but  when  the  client  has  departed  from  the  State  he  may 
be  served  by  substituted  process,  for  the  action  is  in  rem.  Oishei  v. 
Penna,  R.  Co.,  117  App.  Div.  110;  102  Supp.  368;  aff'd  191  N.  Y.  544. 

A  somewhat  difficult  question  arises  when  the  attorney  is  unable  to 
discover  the  amount  for  which  the  settlement  has  been  made.  It  would 
seem  however,  that  the  best  way  to  overcome  this  difficulty  would  be  to 
secure  the  best  information  obtainable  as  to  the  amount  and  so  allege 
it  in  the  complaint  on  information  and  belief.  Then  after  the  action 
is  at  issue  the  plaintiff  should  not  have  any  serious  difficulty  in  securing 
an  order  for  the  examination  of  the  defendant  before  trial,  after  which 
an  amendment  would  usually  be  permitted  to  conform  the  allegations 
of  the  complaint  to  the  facts  discovered.  It  might  perhaps  be  possible 
in  some  instances  to  secure  an  order  for  the  examination  of  the  de- 
fendant for  the  purpose  of  framing  the  complaint.  But  this  is  a  difficult 
proceeding  and  the  order  is  rarely  sustained.  The  better  way  would  be 
to  plead  such  an  amount  as  may  be  ascertained  by  the  best  means  open 
to  the  attorney  and  then  secure  an  examination  of  the  defendant  after 
issue  joined. 

For  form  of  complaint  by  an  attorney  against  a  defendant  who  has 
settled  with  a  plaintiff  who  is  irresponsible  and  for  the  purpose  of  de- 
feating the  attorney's  lien,  from  the  case  of  Oishei  v.  Penna.  R.  Co.^ 
191  N.  Y.  544;  aff'g  without  opinion  117  App.  Div.  117;  102  Supp.  373, 
see  2  Bradbury's  Forms  Pl.  1406. 

For  a  case  where  the  client  disputes  the  right  of  the  attorney  to  re- 
cover or  to  enforce  his  lien,  when  the  services  of  the  attorney  were  in 
connection  with  the  condemnation  of  land,  see  Ferris  v.  Lavn'ence, 
138  App.  Div.  541;  123  Supp.  209. 
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seeing  and  consulting  with  his  client^  Smith  on  October  22, 
1910,  caused  the  issuance  of  a  writ  of  habeas  corpus 
directing  the  production  of  the  plaintiff  before  a  Special 
Term  of  the  Supreme  Coiul;  on  October  twenty-fifth 
following.  In  such  proceeding  the  plaintiff  made  an 
affidavit  in  which  he  swears  that  Smith  is  not  his  attorney; 
that  this  action  was  commenced  and  said  writ  taken  out 
without  his  authority  and  against  his  wishes;  that  he  was 
not  restrained  of  his  liberty  and  did  not  wish  to  see  or 
consult  with  Smith,  and  the  writ  was  dismissed.  The 
plaintiff  makes  an  affidavit  upon  this  motion  in  which  he 
says  that  he  desires  this  action  to  be  discontinued. 

Upon  these  facts  the  plaintiff,  concededly  being  able 
and  willing  to  pay  and  satisfy  his  attorney's  just  claims, 
his  wishes  as  to  a  discontinuance  of  the  action  should  be 
respected,  and  given  effect.  Matter  of  Snyder,  190  N.  Y. 
66,  73;  Pomeranz  v.  Marcus,  40  Misc.  442;  Dolliver  v. 
American  Swan  Boat  Co.,  32  id.  265.  As  was  said  in 
Kelly  V.  New  York  City  Railway  Co.,  122  App.  Div.  467, 
while  the  court  should  preserve  the  lien  of  an  attorney  and 
prevent  him  from  being  cheated  by  collusion  and  fraudu- 
lent settlement,  a  discontinuance  asked  by  both  parties 
should  not  be  denied  when  it  is  doubtful  that  the  plain- 
tiff's attorney  was  authorized  to  bring  the  action.  Smith 
commenced  this  action  in  violation  of  his  client's  instruc- 
tions, and  for  these  services  he  certainly  has  no  lien  requir- 
ing protection  by  the  court.  He  makes  no  claim  that 
his  rights  will  be  in  any  manner  prejudiced  by  the  discon- 
tinuance of  this  action;  he  swears  that  his  client  is  abun- 
dantly able  and  willing  to  pay  him,  and  he  has  elected  to 
prosecute  his  remedy  by  action.  Conceding  that  the 
suspicions  of  Smith  that  the  plaintiff  is  liable  in  the  future 
to  be  wrongfully  treated  by  the  defendant  are  well  founded, 
and  that  his  unsought  and  forbidden  efforts  to  prevent 
this  result  are  commendable,  the  continuation  of  this 
action  is  not  the  proper  remedy  for  righting  the  appre- 
hended wrongs. 
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The  order  must  be  reversed  and  the  motion  to  discon- 
tinue granted,  without  costs  to  either  party. 

JsNKS,  P.  J.,  Burr,  Thomas  and  Carr,  JJ.,  concurred. 

Order  reversed  and  motion  to  discontinue  granted, 
without  costs  to  either  party. 


Guardian  Trust  Company  of  New  York,  Respondent 
V.  Rosa  W.  Straus,  Individually  and  as  Executrix  of 
Louis  Straus,  Deceased,  Appellant,  Impleaded  with 
Others^ 

(201  N.  Y.  546;  afiTg  without  opinion  139  App.  Div,  884)« 

Insurance;  debtor  and  creditor;  Domestic  Relations  Law,  §  22; 
policies  procured  by  husband;  right  of  creditor  to  have  benefit 
of  insurance  resulting  from  pajrments  of  premium  greater  than 
$500  a  year;'  amendment  of  complaint  by  referee.^ 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 

>  For  complaint  from  this  case  see  post,  page  332.  For  referee's  report 
see  post,  page  337;  and  for  judgment  on  referee's  report,  see  postf  page 
345. 

'  No  opinion  was  written  by  either  the  Court  of  Appeals  or  the  Ap- 
pellate Division  in  this  case,  but  the  Appellate  Division  affirmed  the 
judgment  on  the  report  of  the  referee,  which  is  printed  in  the  Appellate 
Division  Report. 

*  The  appellant  contended  that  the  action  was  prematurely  brought 
in  that  there  had  been  neither  judgment  nor  execution  issued  against 
the  debtor  nor  had  there  been  any  proceedings  in  the  Surrogate's  Court 
to  ascertain  whether  or  not  the  deceased  debtor  left  sufficient  property 
to  meet  his  obligations.  On  this  point  the  appellant  cited  the  follow- 
ing cases:  Trotter  v.  Lisman,  199  N.  Y.  497;  DurUevy  v.  TaUmadge,  32 
N.  Y.  459;  Kittd  v.  Domeyer,  175  N.  Y.  205;  Matter  of  Thompson,  184 
N.  Y.  36. 

The  respondent  in  reply  to  this  point  cited  the  following  cases: 
Stokes  V.  Amerman,  121  N.  Y.  337;  Kittel  v.  Domeyer,  175  N.  Y.  205; 
Matter  of  TJumpson,  184  N.  Y.  36. 

*  See  post,  page  332,  for  amendment  to  complaint  by  referee  and 
discussion  in  reference  thereto. 
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af&rming  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

Bruce  EUiaon  and  Letvis  E.  Siason,  for  appellant. 

W.  S.  McOuirCy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Vann,  Willard  Bartlett,  Hiscock, 
Chase  and  Colun,  JJ.,  concur:   Haight,  J.,  Absent. 


Form  No.  60 

Complaint;  Action  by  Creditor  of  Deceased  Person  to  Reach  Pro- 
ceeds of  Insurance  Policies  Paid  for  by  Debtor  when  Premiums 
Exceed  $500  a  Year.^ 

Supreme  Court,  New  York  County. 

Guardian  Trust  Company  of 
New  York, 

Plaintiff, 
against 

Rosa  W.  Straus,  individually 
and  as  executrix  under  the 
will  of  Louis  Straus,  deceased, 
The  Mutual  Benefit  Life  In- 
surance Company,  Metro- 
politan Life  Insurance  Com- 
pany, The  Washington  Life 
Insurance  Company,  The 
Mutual  Life  Insurance  Com- 
pany of  New  York,  National 
Life  Insurance  Company,  and 
The  Pr  dential  Insurance 
Company  of  America, 

Defendants. 


I 


The  above-named  plaintiff,  suing  in  behalf  of  itself 


*  From  Guardian  Trust  Co,  v.  StraiiSf  201  N.  Y.  546.   See  ante,  page 
331. 
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and  all  other  creditors  of  the  estate  of  Louis  Straus,  by 
its  attorneys,  Hotchkiss  &  Barber,  complains  of  the 
defendant,  and  alleges : 

I.  That  the  plaintiff  is  a  domestic  banking  corporation. 

II.  Upon  information  and  belief,  that  the  defendants, 
Metropolitan  Life  Insurance  Company,  The  Washington 
Life  Insurance  Company,  and  The  Mutual  life  Insurance 
Company  of  New  York,  are  domestic  corporations.  That 
the  defendants,  The  Mutual  Benefit  Life  Insurance  Com- 
pany and  The  Prudential  Insurance  Company  of  America, 
are  corporations  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  Jersey.  The  Na- 
tional Life  Insurance  Company  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Vermont. 

III.  Upon  information  and  belief,  that  one  Louis  Straus 
died  in  the  city  of  New  York  on  or  about  the  26th  day  of 
November,  1907,  being  then  a  resident  of  the  State  and 
county  of  New  York,  leaving  a  last  will  and  testament 
which  was  admitted  to  probate  in  the  county  of  New  York 
on  the  31st  day  of  January,  1908,  in  which  he  named 
his  wife,  Rosa  W.  Straus,  as  executrix  of  his  will,  and  letters 
testamentary  were  duly  granted  by  the  surrogate  of  the 
coimty  of  New  York  to  the  defendant  Rosa  W.  Straus  on 
the  6th  day  of  April,  1908,  and  said  defendant  is  still  such 
executrix. 

IV.  That  at  the  time  of  his  death  the  said  Louis  Straus 
was  insolvent  and  unable  to  pay  his  debts,  and  had  been 
insolvent  for  a  long  time  prior  thereto,  and  at  the  time 
of  his  death  he  was  indebted  to  the  plaintiff  in  the  sum  of 
$30,274.61,  with  interest  on  the  sum  of  twenty-one  thou-  ' 
sand  ($21,000)  dollars  from  the  28th  day  of  October,  1907, 
to  the  6th  day  of  November,  1907,  on  the  sum  of  sixteen 
thousand  ($16,000)  dollars  from  the  6th  day  of  November, 
1907,  to  the  12th  day  of  November,  1907,  on  the  siun  of 
eleven  thousand  ($11,000)  dollars  from  the  12th  day  of 
November,  1907,  to  the  date  of  his  death,  and  the  sum. of 


334  Guardian  Trust  Co.  v.  Straus 

Complaint 

twenty  thousand  ($20,000)  dollars  from  November  11, 
1907,  to  the  date  of  his  death,  and  the  said  sums  were  due 
to  the  plaintiff  at  the  date  of  the  death  of  said  Louis 
Straus,  and  still  are  unpaid. 

V.  Upon  information  and  belief,  that  the  defendant, 
Rosa  W.  Straus,  was  the  wife  of  said  Louis  Straus  in  his 
lifetime  and  is  now  his  widow  and  that  she,  during  the 
lifetime  of  said  Louis  Straus,  caused  his  life  to  be  insiu^ 
in  her  name  as  beneficiary  and  for  her  benefit,  by  the 
defendant  life  insurance  companies,  for  fifty-three  thou- 
sand eight  hundred  fifty-nine  ($53,859)  dollars,  as  fol- 
lows :  * 


^  After  all  the  evidence  had  been  introduced  the  plaintiff  moved  to 
amend  the  paragraph  of  the  complaint  marked  '^  V"  to  conform  to  the 
proof  and  the  complaint  as  amended  is  printed  above.  This  paragraph 
before  the  amendment  read  as  follows: 

"V.  Upon  information  and  belief,  that  the  defendant,  Rosa  W. 
Straus,  was  the  wife  of  said  Louis  Straus  in  his  lifetime,  and  is  now  his 
widow,  and  that  during  his  lifetime  the  said  Louis  Straus  caused  his 
life  to  be  insured  in  the  name  of  his  said  wife  as  beneficiary  and  for  her 
benefit,  by  the  defendant  life  insurance  companies  for  fifty-three  thou- 
sand eight  hundred  fifty-nine  ($53,859)  dollars,  as  follows: " 

The  i^pellant  contended  that  it  was  error  on  the  part  of  the  referee 
to  allow  this  amendment  and  cited  the  following  cases:  SaiUhwick  v. 
FirH  Nat' I  Bank  of  Memphis^  84  N.  Y.  420;  Martin  v.  Home  Bank, 
160  N.  Y.  190;  Reeder  v.  Sayre,  70  N.  Y.  180;  HerbeH  v.  DeMurias, 
115  App.  Div.  453;  101  Supp.  381. 

The  plaintiff  contended  that  it  was  immaterial  whether  the  policies 
were  issued  on  the  application  of  the  wife  of  the  insured  or  on  the 
application  of  the  insured  himself  and  that  therefore  the  amendment 
was  not  prejudicial.  On  this  point  the  plaintiff  cited  KiUd  v.  Domeyer, 
175  N.  Y.  205;  Barry  v.  Equit€Lble  Life  Assurance  Society ^  59  N.  Y.  587; 
WUaon  V.  Lawrence,  13  Hun,  241;  aff'd  76  N.  Y.  587;  SmiUie  v.  Quinn, 
90  N.  Y.  492;  Bloomingddle  v.  Liatmrger,  24  Hun,  355;  Shipman  v. 
Protected  Home  Circle,  174  N.  Y.  398;  Holmes  v.  GUman,  138  N.  Y.  369; 
Amberg  v.  Manhattan  Life  Ins.  Co.,  171  N.  Y.  314;  Kittel  v.  Domeyer, 
70  App.  Div.  134;  75  Supp.  150;  Whitehead  v.  New  York  Life  Insurance 
Co.,  102  N.  Y.  143;  Ruppert  v.  Union  Mutual  Ins.  Co.,  7  Robt.  155; 
Brummer  v.  Cohn,  86  N.  Y.  11. 

On  the  power  of  the  referee  to  grant  the  amendment  the  plaintiff 
cited  itforim  V.  HoTHC  Ban*;,  160  N.  Y.  190. 


J 


Guardian  Trust  Co.  v.  Straus  335 

(Complaint 

In  The  Mutual  Benefit  life  Insurance  Company, . .  $  5,000 
In  The  Metropolitan  life  Insurance  Company, .  .  10,500 
In  The  Washington  life  Insurance  Company, . . .  1,709 
In  the  Mutual  Life  Insurance  Company  of  New 

York, 1,650 

In  The  National  life  Insurance  Company, 25,000 

In  The  Prudential  Insurance  Company  of  America,  10,000 

VI.  Upon  information  and  belief,  that  the  premiiuns 
paid  for  said  insurance  amoimted  annually  to  a  sum 
largely  in  excess  of  five  hundred  ($500)  dollars;  that  said 
premiums  were  paid  out  of  the  property  of  said  Louis 
Straus,  and  that  at  the  time  of  such  payments  he  was 
insolvent  and  unable  to  pay  his  debts,  and  that  that 
portion  of  said  insurance  money  which  was  purchased 
by  the  excess  of  premiums  above  five  himdred  ($500) 
dollars  in  each  year,  is  primarily  liable  for  the  debts  of 
the  said  Louis  Straus. 

VII.  Upon  information  and  belief,  that  a  portion  of 
the  premiums  upon  said  insurance  were  paid  out  of  moneys 
fraudulently  obtained  by  the  said  Louis  Straus  from  this 
plaintiff. 

VIII.  That  the  defendants.  The  Mutual  Benefit  Life 
Insurance  Company,  and  The  Mutual  Life  Insurance 
Company  of  New  York,  have  informed  the  plaintiff  that 
they  have  paid  over  to  the  defendant,  Rosa  W.  Straus, 
the  amount  of  the  policies  held  by  Louis  Straus  in  said 
life  insurance  companies. 

IX.  Upon  information  and  belief,  that  the  defendants. 
Metropolitan  Life  Insurance  Company,  The  Washington 
Life  Insurance  Company,  National  Life  Insurance  Com- 
pany, and  The  Prudential  Insurance  Company  of  America, 
have  not  paid  over  to  the  said  defendant,  Rosa  W.  Straus, 
the  amoimt  of  the  policies  held  by  Louis  Straus  in  said 
companies,  but  still  retain  and  hold  the  same  to  the  amount 
of  $47,209. 

X.  Upon  information  and  belief,  that  the  defendant^ 
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Rosa  W.  Straus,  has  begun  suits  in  her  individual  name 
against  the  defendants,  Metropolitan  Life  Insiirance  Com- 
pany, The  Washington  Life  Insurance  Company,  National 
Life  Insurance  Company,  and  The  Prudential  Insurance 
Company  of  America,  to  recover  the  amoimt  of  the  policies 
held  by  said  Louis  Straus  in  said  life  insurance  companies. 

XI.  That  demand  has  been  made  upon  Rosa  W.  Straus, 
as  executrix  under  the  will  of  Louis  Straus,  deceased,  to 
bring  this  suit,  and  she  has  neglected  and  refused  to  bring 
the  same. 

Wherefore,  the  plaintiff  prays  for  judgment  that  an 
account  be  taken  of  the  said  insurance  m(mey,  and  whether 
the  same  or  any  part  thereof  has  been  paid  to  the  de- 
fendant, Rosa  W.  Straus,  individually,  or  to  any  other 
person;  that  it  be  adjudged  that  all  of  that  portion  of  the 
amount  of  all  policies  of  life  insurance  upon  the  life  of 
Louis  Straus,  purchased  by  the  excess  of  premiums  above 
five  hundred  ($500)  dollars  annually  out  of  his  property, 
be  brought  into  court  to  be  administered  according  to 
law;  and  that  it  may  be  adjudged  that  such  portion  of 
said  insurance  money  as  was  purchased  with  moneys 
fraudulently  obtained  from  this  plaintiff  be  paid  to  the 
plaintiff;  and  that  the  defendant  Rosa  W.  Straus,  in- 
dividually, and  her  attomejrs,  be  enjoined  from  further 
prosecuting  any  actions  against  any  of  the  defendants 
to  recover  said  insurance  moneys,  pending  the  final  deter- 
mination of  this  action. 

HoTCHKiss  &  Barber, 
Attorneys  for  Plaintiff, 
5  Nassau  Street, 
Borough  of  Manhattan, 
New  York  City. 

[Verif^ation.] 
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Form  No.  01 

Report  of  referee  ^ 

(Same  title  as  Complaint) 

Pursuant  to  an  order  of  this  court,  dated  the  29th  day 
of  July,  1908,  referring  it  to  me  to  hear  and  determine  the 
issues  in  this  action,  I,  the  undersigned,  as  referee,  report 
that  I  first  took  the  oath  prescribed  by  law,  which  is  hereto 
annexed:  That  at  various  times  between  October  1st,  1908, 
and  July  29th,  1909,  I  was  attended  by  William  S.  Mc- 
Guire,  Esq.,  and  Henry  M.  Bellinger,  Jr.,  Esq.,  of  counsel 
for  the  plaintiff,  and  William  E.  Ellison,  Esq.,  and  Frank 
J.  Ryan,  Esq.,  of  counsel  for  the  defendant,  Rosa  W. 
Straus,  individually  and  as  executrix  under  the  will  of 
Louis  Straus,  deceased. 

That  I  have  heard  the  allegations  and  proof  of  the 
parties,  and  during  the  trial,  coimsel  for  the  plaintiff  hav- 
ing moved  to  amend  Paragraph  V  of  the  complaint,  to 
conform  to  the  proof  by  changing  the  paragraph  so  as  to 
read  as  follows:  "Upon  information  and  belief  that  the 
defendant,  Rosa  W.  Straus,  was  the  wife  of  said  Louis 
Straus  in  his  lifetime  and  is  now  his  widow,  and  that  she, 
during  the  lifetime  of  said  Louis  Straus,  caused  his  life 
to  be  insured  in  her  name  as  beneficiary  and  for  her  benefit, 
in  the  defendant  life  insurance  companies  for  fifty-three 
thousand  eight  hundred  fifty-nine  ($53,859)  dollars,  as 
follows : 

In  the  Mutual  Benefit  Life  Insurance  Company, . .  $  5,000 
In  the  MetropoHtan  Life  Insurance  Company,  . . .  10,500 
In  the  Washington  Life  Insurance  Company,  . . .  1,709 
In  the  Mutual  life  Insurance  Company  of  New 

York, 1,650 

In  the  National  Life  Insurance  Company, 25,000 

In  the  Prudential  Insurance  Company  of  America,  10,000 

>  From  Guardian  Trust  Co.  v.  Straus^  201  N.  Y.  546.   See  ante,  page  331. 
22 
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The  said  amendment  was  allowed.  Defendant's  mo- 
tion to  amend  the  answer  by  denying  each  and  every 
all^ation  contained  in  the  amendment  to  the  complaint 
was  then  granted  and  the  said  amendment  was  allowed. 
That  I  have  heard  the  testimony  of  the  parties  and  the 
witnesses  produced  before  me,  which  said  testimony  is 
hereunto  annexed,  and  now  after  hearing  William  S.  Mc- 
Guire,  Esq.,  of  counsel  for  the  plaintiff,  and  William  B. 
Ellison,  Esq.,  of  coimsel  for  the  defendant,  Rosa  W.  Straus, 
individually,  etc.,  and  due  deliberation  having  been  had, 
I  decide  and  find  as  follows,  to  wit: 

FINDINGS  OF  FACT 

I.  That  during  the  lifetime  of  her  husband,  Louis 
Straus,  said  Rosa  W.  Straus,  in  the  name  of  Louis  Straus, 
with  his  consent  as  to  her  trustee,  caused  his  life  to  be 
insiu^  for  her  benefit  in  the  following  named  insurance 
companies  and  in  the  dates  and  in  the  amounts  specified : 

InBuranoe  Co.  Policy  No.  Date  of  Amount  of 

Policy  Insuraiioe 

Metropolitan     Life 

Ins.  Co.  270,332A      Nov.  19/02      $10,000 

Metropolitan     Life 

Ins.  Co.  286,935C      July  31/02  500 

The  Prudential  Ins. 

Co.  of  America  514,352        Jan.  25/04         5,000 

The  Prudential  Ins. 

Co.  of  America  528,190        Mar.    4/04         6,000 

The  Mutual  Benefit 

life  Ins.  Co.  369,558        Mar.  29/04         5,000 

National  Life    Ins. 

Co.  166,819        Apr.  14/05  5,000 

National  Life    Ins. 

Co.  173,907        Oct.     5/05        20,000 

II.  That  from  the  issuance  of  said  several  policies  said 
Louis  Straus,  while  a  resident  of  the  county  of  New  York, 
actually  paid  annually  out  of  his  own  property,  premiums 
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in  excess  of  five  hundred  ($500)  dollars  upon  said  policies 
as  follows :  To  the  Metropolitan  life  Insurance  Company 
$26.44  annually  upon  policy  No.  286,935  (plamtiflf's  Ex- 
hibit No.  1)  for  $500  issued  July  31st,  1902;  To  the  Metro- 
politan Life  Insurance  Company  $397.20  annually  upon 
poUcy  No.  270,332A  (plaintiff's  Exhibit  No.  2)  for  $10,000 
issued  November  29,  1902;  To  the  Prudential  Insurance 
Company  $288.40  annually  upon  policy  No.  514,352 
(plaintiff's  Exhibit  No.  3)  for  $5,000  issued  January  25, 
1904;  To  the  Prudential  Insurance  Company  $236.90 
annually  upon  policy  No.  528,190  (plaintiff's  Exhibit 
No.  4)  for  $5,000  issued  March  4,  1904;  To  the  Mutual 
Benefit  Life  Insurance  Company  $227.20  annually  upon 
pohcy  No.  369,558  (plaintiff's  Exhibit  No.  5)  for  $5,000 
issued  March  29,  1904;  To  the  National  Life  Insurance 
Company  $240.80  annually  upon  policy  No.  166,819 
(plaintiff's  Exhibit  No.  6)  for  $5,000  issued  April  14, 1905: 
To  the  National  Life  Insurance  Company  $990  annually 
upon  policy  No.  173,907  (plaintiff's  Exhibit  No.  7)  for 
$20,000  issued  October  5,  1905.  That  the  said  premiums 
were  all  paid  in  the  county  and  State  of  New  York,  and 
that  the  defendant,  Rosa  W.  Straus,  paid  no  part  of  said 
premiums. 

III.  That  the  defendant,  Rosa  W.  Straus,  did  not 
furnish  said  Louis  Straus  with  any  of  the  money  from 
which  he  paid  any  premium  on  the  policies  of  insurance, 
plaintiff's  exhibits  1  to  7,  inclusive. 

IV.  That  said  Louis  Straus  died  on  November  25th, 
1907,  being  then  a  resident  of  the  city,  county  and  State 
of  New  York,  leaving  a  last  will  and  testament  which  was 
duly  admitted  to  probate  by  the  Surrogate's  Court  in  the 
coimty  of  New  York  on  January  31st,  1908,  and  in  which 
he  named  his  wife,  the  defendant,  Rosa  W.  Straus,  as 
executrix,  and  that  letters  testamentary  on  said  will 
were  duly  granted  by  said  Surrogate's  Court  to  said 
Rosa  W.  Straus  on  April  6th,  1908. 

y.  That  said  Rosa  W.  Straus  brought  separate  actions 
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in  the  Supreme  Ck)urt  of  New  York  county  against  each 
of  the  insurance  companies  named  herein,  except  the 
Mutual  Benefit  life  Insurance  Company,  that  by  order 
of  interpleader  each  of  said  insurance  companies  paid  to 
the  Empire  Trust  Company  of  New  York  city  to  the 
credit  of  this  action  the  following  siuns  in  payment  of  the 
amounts  due  on  the  above-mentioned  insurance  policies 
(plaintiff's  Exhibits  1  to  7  inclusive)  as  follows: 

By  the  Metropolitan  Life  Insurance  Company  $10,- 
896.82  being  the  amount  due  on  policies,  plaintiff's  Ex- 
hibits 1  and  2; 

By  the  Prudential  Insurance  Company  $5,000  being 
the  amount  due  on  policy  No.  514,352,plaintiff's  Exhibit  3; 

By  the  Prudential  Insurance  Company  $5,311.77  being 
the  amoimt  due  on  policy,  plaintiff's  Exhibit  No.  4; 

By  National  Life  Insurance  Company  $24,530.30,  be- 
ing the  amoimt  due  on  policies,  plaintiff's  Exhibit  6  and  7. 

VI.  That  on  February  2d,  1909,  on  consent  of  the 
plaintiff,  the  defendant,  Rosa  W.  Straus,  received  $5,000 
from  the  sums  deposited  as  aforesaid  with  the  Empire 
Trust  Company,  and  that  said  amount  was  so  withdrawn 
without  prejudice  to  the  determination  by  this  court  of 
the  issues  involved  in  this  action  and  remained  subject  to 
all  claims,  liens  and  rights  whatsoever  that  the  plaintiff 
might  have  had  against  or  upon  said  sum  while  deposited 
in  said  Empire  Trust  Company  and  with  the  same  force 
and  effect. 

VII.  That  prior  to  the  commencement  of  this  action, 
the  Mutual  Benefit  Life  Insurance  Company  paid  to  the 
defendant,  Rosa  W.  Straus,  $4,912.96  in  full  settlement  of 
poUcy  No.  369,558  (phuntiff's  Exhibit  No.  5.) 

VIII.  That  there  is  now  on  deposit  in  the  Empire  Trust 
Company  of  New  York  to  the  credit  of  this  action  the 
sum  of  $42,931.07,  being  the  original  amount  deposited 
as  aforesaid  and  interest  accrued  to  September  14th,  1909, 
at  the  rate  of  $4.71  per  day. 

IX.  That  the  total  assets  of  the  estate  of  said  Louis 
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Straus  at  the  time  of  his  death  known  to  the  executrix 
did  not  exceed  $3^650  in  value  and  that  there  has  since 
been  no  increase  in  the  value  of  said  estate. 

X.  That  at  the  time  of  his  death,  said  Louis  Straus  was 
indebted  to  the  plaintiff,  the  Guardian  Trust  Company 
of  New  York,  in  the  sum  of  $30,274.61  with  interest  on 
$21,000  from  October  28,  1907,  to  November  6,  1907:  on 
$16,000  from  November  6,  1907,  to  November  12, 1907 : 
on  $11,000  from  November  12,  1907:  and  on  $20,000  from 
November  1 1, 1907.  That  at  the  time  of  said  Louis  Straus' 
death  said  smn  of  $30,274.61  with  interest  thereon  as 
aforesaid  was  and  still  is  due  and  owing  to  the  plaintiff 
from  said  Louis  Straus,  deceased,  and  that  no  part  thereof 
has  been  paid. 

XL  That  at  the  time  of  his  death,  said  Louis  Straus 
was  indebted  to  William  A.  Avis  &  Company  in  the  sum 
of  $68,500,  no  part  of  which  has  been  paid,  and  that  there 
is  now  due  and  owing  said  William  A.  Avis  &  Com- 
pany from  said  Louis  Straus,  deceased,  the  sum  of  $68,500 
with  interest  thereon  from  November  25th,  1907. 

XII.  That  on  November  2d,  1904,  said  Louis  Straus 
was  indebted  to  said  WilUam  A.  Avis  &  Company  in  the 
sirni  of  $5,000,  and  that  said  indebtedness  thereafter  in- 
creased continuously  from  said  date  imtil  at  the  time  of 
said  Straus'  death,  he  was  indebted  to  said  Avis  &  Com- 
pany in  the  sum  of  $68,500  as  aforesaid. 

XIII.  That  at  the  time  of  his  death,  said  Louis  Straus 
was  indebted  to  the  Nichols  Copper  Company  in  the  sum 
of  $99,860.14,  no  part  of  which  has  been  paid  and  that 
there  is  now  due  and  owing  to  said  Nichols  Copper  Com- 
pany from  said  Louis  Straus,  deceased,  the  sum  of  $99,- 
860.14  with  interest  thereon  from  November  25th,  1907. 

XIV.  That  the  biUs  of  lading,  plaintiff's  Exhibit  10, 
12J^  and  68,  were  forged  by  Louis  Straus  and  at  no  time 
had  any  value. 

XV.  That  neither  the  Guardian  Trust  Company  nor 
William  A.  Avis  &  Company  have  ever  received  any 
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property  whatsoever  on  account  of  said  bills  of  lading, 
Plaintiff's  Exhibits  10,  12^  and  68. 

XVI.  On  all  the  evidence,  that  said  Louis  Straus  died 
insolvent  and  did  not  possess  sufficient  assets  to  pay  his 
debts,  and  that  said  Louis  Straus  was  continuously  insol- 
vent from  1903  to  the  date  of  his  death. 

XVII.  That  the  insurance  monejrs  purchased  by  the 
annual  premiums  not  exceeding  $500  are  the  proceeds  of 
the  two  policies  issued  by  the  Metropolitan  Life  Insurance 
Company  (plaintiff's  Exhibits  Nos.  1  and  2)  and  such 
proportion  of  the  policy  No.  514,352  issued  by  the  Pruden- 
tial Insurance  Company  (plaintiff's  Exhibit  No.  3)  as 
76.36  bears  to  288.40. 

XVIII.  That  the  insurance  moneys  purchased  by  the 
annual  premimns  in  excess  of  $500  are  the  proceeds  of  the 
following  policies: 

Policy  No.  528,190  issued  by  the  Prudential  Insurance 
Company  and  being  plaintiff's  Exhibit  No.  4; 

Pohcy  No.  369,558  issued  by  the  Mutual  Benefit  Life 
Insurance  Company  and  being  plaintiff's  Exhibit  No.  5; 

Policies  Nos.  166,819  and  173,907  issued  by  the  National 
Life  Insurance  Company  and  being  plaintiff's  Exhibits 
6  and  7; 

Such  proportion  of  policy  No.  514,352  issued  by  the 
Prudential  Insurance  Company,  plaintiff's  Exhibit  No.  3 
as  was  purchased  by  the  annual  premiums  in  excess  of 
$76.36. 

XIX.  That  prior  to  the  commencement  of  this  action 
demand  was  duly  made  upon  said  Rosa  W.  Straus  as 
executrix  of  the  estate  of  said  Louis  Straus  to  bring  this 
action,  and  that  she  has  refused  and  neglected  to  bring 
this  or  any  other  action. 

XX.  That  the  evidence  does  not  sustain  the  defendant's 
contention  that  the  policies,  plaintiff's  Exhibits  1  to  7 
inclusive  were  or  are  foreign  contracts,  or  were  delivered 
without  the  State  of  New  York. 

XXI.  That  the  value  of  all  the  property  enumerated 
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in  defendant's  Exhibit    No.   1,   at   no    time  exceeded 
$3,500. 

XXII.  That  the  applications  for  policies,  plainti£f's 
Exhibits  1  to  7  inclusive,  were  made  and  signed  by  said 
Louis  Straus  at  the  request,  by  the  procurement  and  in 
behalf  of  Rosa  W.  Straus,  who  at  all  times  had  the  control 
and  custody  of  said  policies. 

CONCLUSIONS  OF  LAW 

I.  That  the  policies  of  insurance  h^-ein,  plaintiff's  Ex- 
hibits 1  to  7  inclusive,  and  all  premiums  thereon  are 
within  and  governed  by  the  provisions  of  §  22  of  Chap. 
272  of  the  Laws  of  1896. 

II.  That  the  insurance  money  which  was  purchased 
by  the  annual  premiums  not  exceeding  $500,  is  the  prop- 
erty of  the  defendant,  Rosa  W.  Straus. 

III.  That  the  insurance  money  which  was  purchased 
by  the  annual  premiums  in  excess  of  $500,  is  primarily 
liable  for  the  debts  of  said  Louis  Straus,  deceased,  and 
after  such  debts  have  been  satisfied,  the  remainder  of  such 
excess,  if  any,  belongs  to  said  Rosa  W.  Straus. 

IV.  That  the  defendant  Rosa  W.  Straus  is  entitled  to 
receive  from  the  moneys  now  on  deposit  with  the  Empire 
Trust  Company  to  the  credit  of  this  action  as  aforesaid, 
an  amoimt  equal  to  the  proceeds  of  the  two  policies  by 
the  Metropolitan  Life  Insxirance  Company  (plaintiff's 
Exhibits  1  and  2)  and  such  proportion  of  the  proceeds  of 
the  policy  No.  514,352  issued  by  the  Prudential  Life  In- 
surance Company  (plaintiff's  Exhibit  3)  as  76.36  bears  to 
288.40  after  deducting  therefrom  $9,912.96,  the  amount 
heretofore  paid  to  said  Rosa  W.  Straus  as  aforesaid. 

V.  That  the  balance  of  said  insurance  money  remain- 
ing on  deposit  with  the  Empire  Trust  Company  after 
deducting  therefrom  the  simi  last  above  provided  for  con- 
stitutes a  fund  for  the  pro  rata  benefit  of  the  creditors  of 
said  Louis  Straus,  deceased,  and  which  debts  constitute 
a  lien  upon  said  fund.    That  said  fund  should  remain  on 
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deposit  with  the  Empire  Trust  Company,  or  with  such 
other  depository  as  the  court  may  at  any  time  hereafter 
designate,  until  it  shall  appear  as  the  result  of  the  adminis- 
tration upon  the  estate  of  said  deceased,  that  the  assets 
other  than  the  said  fund  are  insufficient  to  pay  the  debts 
of  said  deceased,  in  which  event  such  fund  shall  be  paid 
to  the  defendant,  Rosa  W.  Straus,  as  executrix  of  said 
Louis  Straus,  deceased,  to  be  by  her  thereupon  applied 
ratably  in  satisfaction  of  the  claims  of  the  creditors  of  said 
deceased,  which  shall  have  been  properly  established,  and 
which  shall  bear  their  proportionate  share  of  the  cost  of 
this  litigation. 

If  the  assets  of  the  estate  of  said  deceased  Straus,  other 
than  said  fund  coming  to  the  hands  of  his  said  executrix 
shall  prove  sufficient  to  pay  the  debts  of  said  deceased, 
or  if  a  surplus  of  said  fund  shall  remain  after  the  monejrs 
of  said  fund,  have  been  applied  to  the  payment  of  said 
debts,  then  and  in  that  event  only  such  fimd  or  surplus 
thereof  as  the  case  may  be,  shall  be  paid  to  the  defendant 
Rosa  W.  Straus. 

VI.  That  this  action  is  properly  and  not  prematurely 
brought. 

VII.  That  the  plaintiff  herein  is  entitled  to  its  costs  and 
disbursements  to  be  paid  from  the  fund  now  on  deposit 
with  the  Empire  Trust  Company. 

VIII.  That  the  plaintiff's  Exhibits  1  to  7  inclusive  were 
not  and  are  not  foreign  contracts. 

IX.  That  the  plaintiff  is  entitled  to  judgment  accord- 
ingly. 

Dated,  New  York,  Sept.  23, 1909. 

Wilbur  Larremore, 

Referee. 
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Judgment  ^ 

(Title  same  as  Complaint) 

The  issues  in  this  action  having  been  referred  to  Wilbur 
Larremore,  Esq.,  a  referee,  to  hear  and  determine  the 
same  by  order  of  this  court  dated  July  29th,  1908,  and  duly 
made  and  entered,  and  the  plaintiff  suing  in  its  own  be- 
half and  on  behalf  of  all  other  creditors  of  Louis  Straus, 
deceased,  appearing  upon  the  said  trial  before  said  referee 
by  its  attorneys,  and  the  defendant,  Rosa  W.  Straus,  in- 
dividually and  as  executrix  under  the  will  of  Louis  Straus, 
deceased,  appearing  by  her  attorneys  and  said  action 
having  been  discontinued  against  the  defendants.  Met- 
ropolitan Life  Insurance  Company,  The  Washington 
Life  Insurance  Company,  The  Mutual  Life  Insurance 
Company  of  New  York,  National  Life  Insurance  Company 
and  The  Prudential  Insurance  Company  of  America 
upon  the  payment  into  court  by  said  defendants  of  the 
proceeds  of  the  policies  issued  by  them  upon  the  life  of 
Louis  Straus,  deceased,  aggregating  $45,738.79,  by  de-  • 
positing  said  amount  with  the  Empire  Trust  Company 
of  the  city  of  New  York  to  the  credit  of  this  action  under 
orders  of  interpleader  duly  made  and  entered;  and  The 
Mutual  Benefit  Life  Insurance  Company  having  prior 
to  this  action  paid  to  the  defendant,  Rosa  W.  Straus, 
S4,912.96,  being  the  proceeds  of  the  policy  issued  by  it 
to  the  said  Louis  Straus  and  said  action  having  been 
discontinued  as  against  it,  and  said  Rosa  W.  Straus  having 
thereafter  on  consent  of  the  plaintiff  withdrawn  the  sum 
of  $5,000  from  the  moneys  deposited  with  the  Empire 
Trust  Company,  as  aforesaid,  the  sum  so  withdrawn  re- 
maining however  subject  to  all  the  plaintiff's  rights  and 
claims  against  it,  and  the  issues  having  been  regularly 

» From  Gvardian  Trust  Co.  v.  Straus,  201 N.  Y.  646.   See  arUe,  page  331. 
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brought  on  for  trial  before  said  referee  and  said  referee 
having  heard  the  allegations  and  proof  of  the  parties  and 
having  duly  made  and  filed  his  report  and  decision  on  the 
23d  day  of  September,  1909,  containing  a  statement  of 
the  facts  foimd  and  the  conclusions  of  law  thereon  and 
directing  judgment  as  therein  stated,  and  the  plaintiff's 
costs,  including  an  additionc^  allowance,  having  been 
duly  adjusted  at  12,758.65, 

Now,  on  motion  of  Hotchkiss,  Barber  &  McGuire,  at- 
torneys for  the  plaintiff,  it  is  adjudged: 

I.  That  the  insurance  mone}rs  purchased  by  the  annual 
premiunos  not  exceeding  $500  are  the  proceeds  of  the  two 
policies  issued  by  the  Metropolitan  Life  Insurance  Com- 
pany (plaintiff's  Exhibits  Nos.  1  and  2)  and  such  propor- 
tion of  the  policy  No.  514,352  issued  by  the  Prudential 
Insurance  Company  of  America  (plaintiff's  Exhibit  No.  3) 
as  76.36  bears  to  288.40. 

II.  That  the  insurance  moneys  purchased  by  the  annual 
premiums  in  excess  of  $500  are  the  proceeds  of  the  follow- 
ing poUcies : 

Policy  No.  528,190  issued  by  the  Prudential  Insurance 
Company  and  being  plaintiff's  Exhibit  No.  4; 

Policy  No.  369,558  issued  by  the  Mutual  Benefit  Life 
Insurance  Company  and  being  plaintiff's  Exhibit  No.  5; 

Policies  Nos.  166,819  and  173,907  issued  by  the  National 
Life  Insurance  Company  and  being  plaintiff's  Exhibits 
6  and  7; 

Such  proportion  of  policy  No.  514,352  issued  by  The 
Prudential  Insurance  Company,  plaintiff's  Exhibit  No.  3, 
as  was  purchased  by  the  annual  premiums  in  excess  of 
$76.36. 

III.  That  the  insurance  money  which  was  piu'chased 
by  the  annual  premiums  not  exceeding  $500,  is  the  prop- 
erty of  the  defendant,  Rosa  W.  Straus. 

IV.  That  the  insurance  money  which  was  purchased 
by  the  annual  premiums  in  excess  of  $500  is  primarily 
liable  for  the  debts  of  said  Louis  Straus,  deceased,  and 
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after  such  debts  have  been  satisfied,  the  remainder,  if 
any,  belongs  to  said  Rosa  W.  Straus. 

V.  That  the  defendant  Rosa  W.  Straus  receive  from  the 
moneys  now  on  deposit  with  the  Empire  Trust  Company 
to  the  credit  of  this  action  as  aforesaid,  an  amount  equal 
to  the  proceeds  of  the  two  policies  issued  by  the  Metro- 
politan Life  Insurance  Company  (plaintiff's  Exhibits  1 
and  2)  and  such  proportion  of  the  proceeds  of  the  policy 
No.  514,352  issued  by  the  Prudential  Insurance  Company 
(plaintiff's  Exhibit  3)  as  S76.36  bears  to  $288.40  after  de- 
ducting therefrom  $9,912.96. 

VI.  That  the  balance  of  said  insurance  money  remain- 
ing on  deposit  with  the  Empire  Trust  Company  after  de- 
ducting therefrom  the  sum  last  above  provided  for  con- 
stitutes a  fund  for  the  pro  rata  benefit  of  the  creditors  of 
said  Louis  Straus,  deceased,  and  which  debts  constitute 
a  lien  upon  said  fund.  That  said  fund  remain  on  deposit 
with  the  Empire  Trust  Company  or  with  such  other  de- 
pository as  the  court  may  at  any  time  hereafter  designate, 
imtil  it  shall  appear  as  the  result  of  the  administration 
upon  the  estate  of  said  deceased,  that  the  assets  other 
than  the  said  fund  are  insufficient  to  pay  the  debts  of 
said  deceased ;  in  which  event  it  is  adjudged  that  such  fund 
be  paid  to  the  defendant,  Rosa  W.  Straus,  as  executrix 
of  said  Louis  Straus,  deceased,  to  be  by  her  thereupon 
appUed  ratably  in  satisfaction  of  the  claims  of  the  creditors 
of  said  deceased  which  shall  have  been  properly  estab- 
lished, and  which  shall  bear  their  proportionate  share  of 
the  cost  of  this  Utigation. 

VII.  That  if  the  assets  of  the  estate  of  said  deceased 
Straus,  other  than  said  fund  coming  to  the  hands  of  said 
executrix  shall  prove  sufficient  to  pay  the  debts  of  said 
deceased,  or  if  a  surplus  of  said  fund  shall  remain  after 
the  moneys  of  said  fund  have  been  applied  to  the  payment 
of  said  debts,  then  and  in  that  event  only  such  fund  or 
surplus  thereof  as  the  case  may  be,  shall  be  paid  to  the 
defendant,  Rosa  W.  Straus. 
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VIII.  That  the  claim  of  the  plaintiff,  Guardian  Trust 
Company  of  New  York  against  said  Louis  Straus,  de- 
ceased, is  established  by  the  evidence  in  this  case  at  the 
sum  of  $30,274.61  with  interest  on  $21,000  from  Octo- 
ber 28th,  1907,  to  November  6,  1907;  on  $16,000  from 
November  6,  1907,  to  November  12,  1907;  on  $11,000 
from  November  12,  1907,  and  on  $20,000  from  Novem- 
ber 11th,  1907,  which  sums  are  now  due  and  owing  to 
said  Guardian  Trust  Company  from  said  Louis  Straus, 
deceased. 

IX.  That  the  claim  of  William  A.  Avis  &  Company, 
one  of  the  creditors  of  said  Louis  Straus,  in  whose  behalf 
the  plaintiff  brings  this  action,  is  established  by  the  evi- 
dence in  this  case  at  the  sum  of  $68,500  which  sum  is  now 
due  and  owing  to  said  William  A.  Avis  &  Company  from 
said  Louis  Straus,  deceased,  with  interest  thereon  from 
November  25,  1907. 

X.  That  the  claim  of  Nichols  Copper  Company,  one 
of  the  creditors  of  said  Louis  Straus  in  whose  behalf  the 
plaintiff  brings  this  action  is  established  by  the  evidence 
in  this  case  at  the  sum  of  $99,860.14,  which  sum  is  now 
due  and  owing  to  said  Nichols  Copper  Company  from  said 
Louis  Straus,  deceased,  with  interest  thereon  from  No- 
vember 25th,  1907. 

XI.  That  the  said  Guardian  Trust  Company  of  New 
York,  William  A.  Avis  &  Company  and  Nichols  Copper 
Company  share  ratably  in  said  fund  together  with  any 
other  creditors  of  said  Louis  Straus,  deceased,  who  may 
hereafter  prove  their  claims  against  him  upon  such  other 
creditors  paying  their  proportionate  share  of  the  costs 
and  expenses  of  this  litigation. 

XII.  That  the  Empire  Trust  Company  pay  to  Hotch- 
kiss,  Barber  &  McGuire,  attomejrs  for  the  plaintiff,  its 
costs  and  disbursements  as  taxed,  with  an  extra  allowance 
of  $2,000,  amounting  in  all  to  $2,758.65. 

Peter  J.  Dooling, 

Clerk. 
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Arthur  Brisbane,  Appellant,  v.  Pennsylvania  Rail- 
road Company,  Respondent  ^ 

(141  App.  Div.  366;  First  Department,  Decemb^,  1910) 


Complaint;  demurrer;  jurisdiction;  negligence;  action  by  resident 
of  State  against  foreign  corporation  for  damage  to  real  property 
without  the  State ;  alleging  residence  of  plaintiff 


1.  An  action  may  be  maintained  by  a  resident  of  this  State 
against  a  foreign  corporation  for  damages  caused  by  the  de- 
fendant's negligence  to  real  property  situated  without  the 
State  belonging  to  the  plaintiff,  and  in  such  an  action  it  is  not 
necessary  for  the  plaintiff  to  allege  in  his  complaint  that  he  is 
a  resident  of  this  State  as  the  jurisdiction  of  the  Supreme  Court 
is  presumed  in  such  a  case  unless  the  contrary  appears  on  the 
face  of  the  complaint. 

Appeal  by  the  plaintiff,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  sustaining  the  defendant's  demurrer  to  the  com- 
plaint. 

Reversed. 

Clarence  J.  Sheam,  for  the  appellant. 
Norman  B.  Beecher,  for  the  respondent. 

DOWLING,  J. : 

The  complaiift  herein  sets  forth  that  defendant  is  a 
foreign  corporation,  organized  under  the  laws  of  the  State 
of  Pennsylvania,  and  engaged  in  the  operation  by  steam 
of  a  railroad;  that  plaintiff  is  the  owner  of  a  certain  tract 
of  land  in  the  town  of  Allaire,  State  of  New  Jersey,  along 
and  through  which  defendant's  said  railroad  runs;  that 
on  or  about  May  10,  1907,  defendant  so  negligently  and 

1  For  complaint  from  this  case  see  post,  page  352. 
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carelessly  managed  a  fire  which  it  maintained  in  a  locomo- 
tive passing  over  said  railroad  that  the  fire  came  into 
and  upon  plaintiffs  premises  and  burned  over  some  three 
hundred  (300)  acres  thereof,  -destroying  the  fences,  timber 
and  growing  trees  thereon,  to  plaintiff's  damage  in  the 
sum  of  five  thousand  ($5,000)  dollars.  Defendant's  de- 
murrer to  this  complaint  has  been  sustained,  upon  the 
ground  'Hhat  it  appears  upon  the  face  of  the  complaint 
that  the  court  has  not  jurisdiction  of  the  subject  of  the 
action."  Two  reasons  are  advanced  as  justifying  this 
judgment :  First,  that  the  action  is  one  affecting  real  prop- 
erty without  the  State,  and,  therefore,  the  courts  of  the 
State  will  not  take  jurisdiction  thereof;  second,  that  it  does 
not  appear  upon  the  face  of  the  complaint  that  plaintiff 
is  a  resident  of  this  State,  and,  therefore,  he  does  not 
come  within  the  provisions  of  §  1780  of  the  Code  of 
Civil  Procedure,  and  cannot  maintain  this  action  in  this 
State.  As  to  the  first  reason  advanced  it  may  be  said 
that  it  has  been  heretofore  held  that  in  a  cause  of  action 
for  damages  to  realty  the  gravamen  is  negligence,  and 
such  an  action  is  personal  and  transitory  in  its  nature. 
Barney  v.  Bursteribinder,  7  Lans.  210.  This  case  was  cited 
with  approval  in  Home  Insurance  Company  v.  Pennsyl- 
vania Railroad  Company,  11  Hun,  182,  wherein  this  very 
defendant  disputed  the  jurisdiction  of  the  Supreme  Court 
in  an  action  brought  to  recover  damages  sustained  by 
plaintiff  therein  through  being  obliged  to  pay  a  claim 
under  its  policy  of  fire  insurance,  where  the  loss  occurred 
through  fire  communicated  by  sparks  from  defendant's 
locomotive  to  realty  situated  near  Harrisburg,  in  the 
State  of  Pennsylvania.  The  jiuisdiction  was  there  sus- 
tained. So  that  it  had  been  expressly  held,  in  an  action 
against  a  foreign  corporation  by  a  domestic  corporation, 
that  the  rule  requiring  actions  in  respect  to  real  property 
to  be  brought  in  the  forum  rei  siUb  did  not  apply,  where 
the  action  was  one  for  negligence  causing  injury  to  realty. 
The  general  provisions  of  the  statute  with  respect  to  the 
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place  of  trial  referred  only  to  such  causes  of  action  as 
arose  within  the  State.  Smith  v.  Bull,  17  Wend.  323.  But 
apart  from  this  the  language  of  the  first  sentence  of  §  1780 
of  the  Code  is  direct  and  unequivocal:  ''An  action  against 
a  foreign  corporation  may  be  maintained  by  a  resident 
of  the  State,  or  by  a  domestic  corporation,  for  any  cause 
of  action."  The  remaining  sentence  of  that  section  de- 
scribes the  cases  in  which  alone  a  foreign  corporation  or 
a  nonresident  may  bring  suit  in  this  State,  but  in  no  way 
qualifies  the  first  sentence.  We  are  referred  to  no  case 
against  a  foreign  corporation  in  which  the  plain  meaning 
of  the  first  sentence  has  been  sought  to  be  qualified  or 
restricted.  On  the  contrary,  that  it  is  to  be  hterally 
construed  seems  to  be  clear  from  the  opinion  of  Judge 
Earl,  in  Robinson  v.  Oceanic  Steam  Navigation  Company, 
112  N.  Y.  323:  "Under  this  section  [referring  to  §  1780] 
a  resident  of  this  State,  or  a  domestic  corporation,  can 
maintain  an  action  against  a  foreign  corporation  for  any 
cause  of  action,  no  matter  where  it  arose."  The  terms  of 
the  section  are  again  quoted  in  Grant  v.  Cananea  Consoli- 
dated Copper  Company,  189  N.  Y.  241.  It  seems  clear, 
therefore,  that  if  the  plaintiff  is  a  resident  of  this  State 
the  court  has  jurisdiction  of  this  action.  The  question 
finally  to  be  decided,  therefore,  is  whether  the  second 
reason  advanced  for  aflSrmance  is  sound  and  whether  the 
complaint  was  fatally  defective  in  not  setting  forth  plain- 
tiflf's  residence,  for  if  he  was  a  nonresident,  the  action 
could  not  be  maintained  in  this  State.  This  question  was 
raised  in  Ubart  v.  BaUvmme  &  Ohio  Railroad  Company, 
117  App.  Div.  832,  and  it  was  there  held  that,  ''Our 
Supreme  Court  being  a  court  of  general  jurisdiction  its 
jurisdiction  is  presumed  unless  lack  of  jurisdiction  appear 
on  the  complaint  itself;"  that  even  where  the  complaint 
alleged  the  residence  of  plaintiff  in  this  State,  no  issue 
could  be  raised  thereon  by  a  mere  denial,  because  it  was 
an  unnecessary  allegation;  and  that  the  nonresidence  of 
plaintiff  was  a  defense  which  had  to  be  pleaded  as  such  in 
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the  answer  to  be  put  in  issue.  ''A  plea  to  the  jurisdiction 
for  nonresidence,  or  on  any  other  question  of  fact,  has 
to  be  made  now  as  formerly  by  the  defendant.  The  plea 
or  defense  of  no  jurisdiction  has  not  been  abolished." 
Id.  833.  The  failure  to  allege  that  plaintiff  was  a  resident 
of  this  State  did  not,  therefore,  justify  the  sustaining  of 
the  demurrer. 

The  final  judgment  appealed  from  must,  therefore,  be 
reversed,  with  costs,  and  the  demurrer  overruled,  with 
costs,  with  leave  to  defendant  on  payment  thereof  to 
serve  its  answer  within  twenty  (20)  days. 

Inoraham,  p.  J.,  McLaughlin  and  Scott,  JJ.,  con- 
curred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled, 
with  costs,  with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs. 


Form  No.  63 

Complaint  for  Negligence  Causmg  Injury  to  Real  Property  in 

Another  State  ^ 

New  York  Supreme  Court, 
New  York  County. 

Arthur  Brisbane, 

Plaintiff, 
against 
Pennsylvania   Railroad   Com- 
pany, 

Defendant. 

The  plaintiff  above  named,  by  Clarence  H.  Sheam,  his 
attorney,  complaining  of  the  defendant  above  named, 
alleges : 

» From^Brisbane  v.  Pennsylvania  R.  R.  Co,,  141  App.  Div.  366;  125 
Supp.  1042.    See  ante,  page  349. 
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I.  Upon  information  and  belief:  That  the  defendant  at 
all  the  times  hereinafter  mentioned  was  and  now  is  a 
foreign  corporation,  duly  organized  and  existing  under 
and  pursuant  to  the  laws  of  the  State  of  Pennsylvania, 
and  at  the  times  hereinafter  mentioned  was  engaged  in 
operating  by  steam  a  certain  railroad. 

II.  That  at  all  of  said  times  the  plaintiff  was  and  now  is 
seized  and  possessed  of  a  certain  tract  of  land  in  the  town 
of  Allaire  in  the  State  of  New  Jersey,  along  and  through 
which  the  defendant's  said  railroad  runs. 

III.  Upon  information  and  belief :  That  on  or  about  the 
10th  day  of  May,  1907,  the  said  defendant  so  negligently 
and  carelessly  managed  a  fire  which  it  intentionally  kin- 
dled and  maintained  in  a  certain  locomotive  that  it  caused 
to  pass  over  said  railroad,  that  the  said  fire  came  into 
and  upon  the  said  premises  of  the  plaintiff  and  burned  over 
some  three  himdred  (300)  acres  thereof,  destroying  the 
fences,  timber  and  growing  trees  thereon,  to  plaintiff's 
damage  in  the  sum  of  five  thousand  ($5,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  thousand  ($5,000)  dollars, 
with  interest  thereon  from  May  10,  1907,  with  costs. 

Clarence  J.  Shearn, 
Attorney  for  Plaintiff, 
No.  140  Nassau  Street, 
Manhattan,  New  York  City. 
[VerificoHoJi.] 
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WiLUAM  R.  Jones,  Respondent,  v.  Burr  Brothers, 

Appellant 

(142  App.  Div.  640;  First  Department,  February  3, 1911) 

Juxisdictioii;  action  by  nonresident  against  foreign  corporation; 

dismissal  at  trial 

1.  Where  it  appears  upon  the  trial  that  the  plaintiff  is  and  was 
at  the  time  of  the  making  of  the  contract  in  suit  a  nonresident 
of  the  State;  that  the  defendant  is  a  foreign  corporation;  and 
that  the  contract  was  made  and  was  actually  performed 
without  the  State,  the  court  is  without  jurisdiction  of  the  sub- 
ject of  the  action  under  §  1780  of  the  Code  of  Civil  Proced- 
ure and  the  defendant's  motion  to  dismiss  the  suit  on  that 
ground  should  be  granted.^ 

Appeal  by  the  defendant,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Reversed. 

Mark  W.  Normanj  tor  the  appellant. 


^  See  the  case  of  Meyers  v.  American  Locomotive  Company ,  po^,  page 
357,  holding  that  the  failure  to  allege  in  the  complaint  in  an  action 
in  the  county  court  that  the  defendant  is  a  resident  of  the  State  is 
waived  unless  the  defendant  demurs  or  objects  in  some  way  other 
than  moving  at  the  trial  to  dismiss  the  complaint  for  failure  to  state 
a  cause  of  action,  as  in  such  a  case  the  jurisdictional  question  is  whether 
or  not  the  court  has  jurisdiction  over  the  defendant  and  not  whether 
it  has  jurisdiction  as  to  the  subject  of  the  action.  See  also  the  notes  to 
the  last-mentioned  case. 
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McLaughliN;  J. : 

This  action  was  brought  to  recover  damages  for  the 
alleged  breach  of  a  contract  of  employment.  The  com- 
plaint alleges  that  the  defendant  is  a  foreign  corporation, 
organized  and  existing  imder  the  laws  of  the  State  of 
Connecticut;  that  it  entered  into  a  written  contract  with 
the  plaintiff  by  which  he  was  employed  for  a  period  of 
six  months  from  the  16th  day  of  May,  1907,  at  a  salary 
of  thirty-five  ($35.00)  dollars  per  week  for  the  first  two 
months  and  fifty  ($50.00)  dollars  per  week  for  the  next 
succeeding  foiu*  months;  that  before  the  expiration  of  the 
contract  term  plaintiff  was  wrongfully  discharged  and 
thereafter  was  not  permitted  to  render  any  services  what- 
ever, notwithstanding  the  fact  that  he  was  willing,  ready 
and  offered  to  do  so.  The  answer  put  in  issue  the  material 
allegations  of  the  complaint  and  alleged  afiSrmatively  that 
the  plaintiff  was  discharged  on  account  of  his  inefficiency, 
incompetency  and  failing  to  turn  over  to  the  defendant 
the  proceeds  of  collections  made  by  him.  At  the  conclu- 
sion of  the  plaintiff's  case  defendant  moved  to  dismiss  the 
complaint  upon  the  groimd,  among  others,  that  it  affirma- 
tively appeared  that  the  court  did  not  have  jurisdiction 
of  the  subject-matter  of  the  action,  since  the  plaintiff  at 
the  time  the  contract  was  made  and  at  all  times  there- 
after was  a  resident  of  the  State  of  Illinois,  and  the  de- 
fendant a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Connecticut.  The  motion  was  denied 
and  an  exception  taken,  whereupon  defendant  rested 
without  offering  any  evidence.  The  coxut  directed  a 
verdict  for  the  amoimt  claimed,  with  interest,  and  from 
the  judgment  entered  thereon,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 

The  plaintiff  was  the  only  witness  who  testified  at  the 
trial,  and  from  his  testimony  it  appeared  that  from  the 
date  of  making  the  contract  to  and  including  the  time  of 
the  trial  he  was  continuously  a  resident  of  Ihe  State  of 
Illinois.     The  contract  was  made  in  that  State;  by  its 
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terms  the  services  were  to  be,  and  were,  there  rendered. 
The  defendant  was  a  foreign  corporation — ^the  complaint 
80  charges  and  the  answer  admits  it. 

There  being  no  dispute  as  to  the  foregoing  facts  at  the 
conclusion  of  plaintiff's  case  the  court  should  have  granted 
defendant's  motion.  The  jiuisdiction  of  the  court,  under 
the  facts  proved,  is  governed  by  §  1780  of  the  Code  of 
Civil  Procedure.  A  reference  to  this  section  will  show 
that  under  the  facts  proved  the  court  did  not  have  juris- 
diction of  the  subject-matter  of  the  action.  It  should, 
therefore,  have  granted  defendant's  motion  and  dismissed 
the  complaint.  It  is  only  in  the  cases  specified  in  the 
section  referred  to  that  a  nonresident  plaintiff  can  main- 
tain an  action  against  a  foreign  corporation  in  the  courts 
of  this  State,  and  in  any  other  case  the  court  must,  at 
any  stage  of  the  proceeding,  upon  the  facts  being  brought 
out  and  called  to  its  attention,  dismiss  the  action  for  want 
of  jmisdiction.  Robinson  v.  Oceanic  Steam  Nov.  Co.y  112 
N.  Y.  315;  AngUhAmerican  Provision  Co.  v.  Davis  Provir 
sum  Co.,  169  id.  506;  Hoes  v.  AT.  F.,  N.  H.  <fc  H.  R.  R. 
Co.,  173  id.  441. 

In  the  Robinson  case  the  coiu*t,  passing  upon  a  similar 
question,  said:  "An  action  by  a  non-resident  plaintiff 
against  a  foreign  corporation  can  be  maintained  only  in 
the  cases  specified,  and  in  no  case  for  a  cause  of  action 
which  arose  outside  of  the  State  limits.  .  .  .  Jurisdiction 
of  the  afetion  cannot  be  conferred  upon  the  court  by  any 
consent  or  stipulation  of  the  parties.  The  objection  to  the 
jurisdiction  in  such  case  may  be  taken  at  any  stage  of  the 
action,  and  the  comi;  may,  ex  mero  motu,  at  any  time, 
when  its  attention  is  called  to  the  facts,  refuse  to  proceed 
further  and  dismiss  the  action." 

The  imdisputed  facts  established  at  the  trial  show  that 
this  was  an  action  in  which  jurisdiction  could  not  be  ac- 
quired, and  the  trial  court,  therefore,  erred  in  denying  the 
motion  to  dismiss  the  complaint. 

It  follows  that  the  judgment  and  order  appealed  from 
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should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs. 

Inoraham,  p.  J.,  Laughlin,  Scott  and  Dowling,  JJ., 
concmred. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


John  Meters,  Respondent,  v.  American  Locomotive 

Company,  Appellant 

(201  N.  Y.  163;  March,  1911) 

Pleading;  complaint;  County  Court;  aUegation  of  residence  of  de- 
fendant corporation;  waiver  by  faOure  to  object  by  demurrer  or 
answer 

1.  In  an  action  in  a  County  Court  against  a  corporation,  where 
the  complaint  merely  alleges  that  the  defendant  ''has,  oper- 
ates and  maintains  one  of  its  plants,  shops  or  factories  in 
Dunkirk,  Chautauqua  County,  N.  Y,"  while  this  is  insufficient 
as  an  allegation  of  residence  under  Article  6,  §  14  of  the  Con- 
stitution and  §  341  of  the  Code  of  Civil  Procedure,  neverthe- 
less if  the  defendant  appears  and  answers  on  the  merits  with- 
out demurring  to  the  complaint  or  raising  any  objection, 
except  by  motion  to  dismiss  at  the  trial  for  failure  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  the  defect  is 
waived.^ 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Fourth  Ju- 

>  See  the  case  of  Jonea  v.  Burr  Brothers,  ante^  page  354,  holding  that 
where  it  appears  upon  the  trial  that  the  plaintiff  is  and  was  at  the  time 
of  the  making  of  the  contract  in  suit  a  nonresident  of  the  State,  that 
the  defendant  ia  a  foreign  corporation  and  that  the  contract  was  made 
and  was  actually  performed  without  the  State,  the  court  is  without 
jurisdiction  of  the  subject  of  the  action  under  §  1780  of  the  Code  of 
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dicial  Department,  affirming  a  judgment  in   favor  of 
plaintiff  entered  upon  a  verdict. 
Affirmed. 

EUon  D.  Warner,  for  appellant. 

Nelson  J.  Palmer,  for  respondent. 

WiLLARD   BaRTLETT,  J. ! 

This  is  an  action  for  negligence  brought  in  the  County 
Court  of  Chautauqua  county  against  a  domestic  corpora- 
tion. The  complaint  alleged  that  the  defendant,  ''has, 
operates  and  maintains  one  of  its  plants,  shops  or  factories 
at  Dimkirk,  Chautauqua  Coimty,  N.  Y."  This  is  the 
only  allegation  which  the  complaint  contains  in  reference 
to  the  residence  of  the  defendant  corporation.  The  answer 
denied  specifically  the  acts  alleged  in  the  complaint  as 
constituting  the  defendant's  negUgence  and  also  pleaded 
an  assimiption  of  the  risks  of  the  employment  by  the 
plaintiff.  It  contained  no  reference  of  any  kind  to  the 
allegation  of  the  complaint  in  regard  to  the  location  of 
the  defendant's  plant  nor  did  it  raise  in  any  manner  any 
objection  to  the  sufficiency  of  the  complaint  in  the  matter 

Civil  Procedure  and  the  defendant's  motion  to  dismiss  the  suit  on  that 
ground  at  the  trial  should  be  granted. 

The  general  rule  under  §§  488,  498  and  4d9  of  the  Code  of  Civil 
Procedure  is  that  a  defendant  can  raise  questions  of  jurisdiction  at 
any  time  whether  he  has  pleaded  them  or  not.  Thus  where  the  court 
is  entirely  without  jurisdiction  it  may  dismiss  the  action  on  appeal, 
even  though  lack  of  jurisdiction  is  not  pleaded  and  even  though  the 
defendant  does  not  move  to  dismiss.  Seneca  Nation  of  Indians  v. 
Appleby,  196  N.  Y.  318.  In  the  case  in  the  text,  however,  the  court 
draws  a  distinction  between  cases  where  the  court  has  jurisdiction  of 
the  subject  of  the  action  and  those  in  which  it  has  jurisdiction  over 
the  defendant.  The  distinction  in  this  case  is  very  subtle.  The  Con- 
stitution (Art.  6,  §  14)  provides  that  the  County  Courts  have  the  pow- 
ers and  jurisdiction  they  now  possess  and  that  "The  Legislature  may 
hereafter  enlarge  or  restrict  the  jurisdiction  of  the  County  Courts, 
provided  however,  that  their  jurisdiction  shall  not  be  so  extended  as 
to  authorize  an  action  therein  for  the  recovery  of  money  only,  in  which 
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of  the  defendant's  residence.  Upon  the  trial  there  was 
a  motion  to  dismiss  the  complaint  on  several  grounds, 
one  of  which  was  that  it  failed  to  state  facts  showing  a 
cause  of  action.  There  was  a  verdict  for  the  plaintiff, 
which  has  been  unanimously  aflSrmed  by  the  Appellate 
Division.  A  further  appeal  has  been  allowed  by  one  of 
the  judges  of  this  comi;  on  the  express  ground  that  the 
case  of  Bunker  v.  Langs,  76  Hun,  543,  has  been  questioned 
in  other  judicial  decisions  of  more  recent  date — that  case 
having  held  that  an  omission  to  allege  in  the  complaint 
in  a  County  Court  action  that  the  defendant  is  a  resident 
of  such  county  is  waived  where  the  defendant  appears 
and  answers  on  the  merits  without  objection. 

Section  14  of  art.  VI  of  the  Constitution  of  1894  provides 
that  County  Courts  shall  have  the  powers  and  jiurisdiction 
they  now  possess  ''where  the  defendants  reside  in  the 
county."  Section  341  of  the  Code  of  Civil  Procedure 
provides  that  for  the  purpose  of  determining  the  jurisdic- 
tion of  a  County  Court,  a  domestic  corporation,  whose 
principal  place  of  business  is  established  by  or  pursuant 
to  a  statute  or  by  its  articles  of  association  or  is  actually  lo- 
cated within  the  county,  is  deemed  a  resident  of  the  coimty. 

the  sum  demanded  exceeds  $2,000,  or  in  which  any  person  not  a  resi- 
dent of  the  county  is  a  defendant."  If,  therefore,  it  had  afi&rmatiyely 
appeared  in  the  case  in  the  text  that  the  defendant  was  not  a  resident 
of  the  county  the  court  would  have  been  without  jurisdiction.  The 
effect  of  the  decision  is  that  where  a  party  appears  and  defends  on  the 
merits  under  a  faulty  allegation  of  residence  in  an  action  in  a  County 
Court  that  the  defendant  will  be  presumed  to  be  a  resident  of  that 
county.  The  court  does  not  overrule  decisions  wherein  it  was  held 
that  a  complaint  in  an  action  in  a  County  Court  must  contain  an  allega- 
tion of  the  residence  of  the  defendant  and  in  the  absence  of  such  an 
allegation  that  the  complaint  is  open  to  demurrer.  GUbert  v.  York^  111 
N.  Y.  544. 

It  is  held,  however,  that  even  though  the  complaint  does  not  contain 
any  allegation  as  to  the  residence  of  the  defendant  that  the  court,  upon 
the  trial,  may  permit  an  amendment  showing  that  fact,  where  it  ap- 
pears by  the  evidence  that  the  defendant  actually  is  a  resident  of  the 
county.   People  v.  Bailey,  136  App.  Div.  130;  120  Supp.  618. 
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The  appellant  contends  that  it  was  essential  to  the  suffi* 
ciency  of  the  complaint  in  this  action  brought,  as  it  was, 
in  the  CJounty  Court  of  Chautauqua  county,  to  all^^ 
that  the  defendant's  principal  place  of  business  was  estab- 
lished in  that  county  by  or  pursuant  to  a  statute  or  by  its 
articles  of  association  or  was  actually  located  therein;  and 
that  in  the  absence  of  such  an  all^ation  the  compliant 
was  fatally  defective.  There  is  no  doubt  under  the  au- 
thorities that  in  the  absence  of  an  effective  waiver  such 
an  allegation  as  to  the  defendant's  residence  was  a  pre* 
requisite  to  the  assumption  of  jurisdiction  of  the  person 
of  the  defendant;  and  that  in  its  absence  the  defendant 
might  have  demurred  or  declined  to  appear  and  answer 
the  complaint.  In  the  case  of  Bunker  v.  LangSj  supra, 
however,  the  Gteneral  Term  of  the  Supreme  Court  in  the 
fifth  department  held  that  such  an  objection  was  waived 
by  appearing  and  answering  upon  the  merits  without 
raising  it.  The  General  Term  consisted  of  Dwight,  P.  J., 
and  Lewis,  Haight,  and  Bradley,  JJ.,  and  the  opinion  was 
written  by  Mr.  Justice  Bradley.  Referring  to  the  rule 
(Code  Civ.  Proc,  §  499)  that  an  objection  to  the  jurisdic- 
tion of  the  court  although  not  taken  by  demurrer  or  answer 
is  not  waived,  he  said:  ''This  evidently  has  relation  to 
the  jurisdiction  of  the  subject-matter,  Which,  if  not  within 
the  jurisdiction  of  the  court,  cannot  be  conferred  upon  it 
by  consent  of  the  parties.  The  rule  is  otherwise  as  to  the 
person.  A  defendant  may  submit  himself  to  the  jurisdic- 
tion of  a  court  although  the  process  by  which  the  plaintiff 
has  attempted  to  institute  an  action  against  him  is  in- 
effectual for  the  purpose,  and  if  he  appear  and  plead  to  the 
merits  without  objection,  the  want  of  jurisdiction  of  his 
person  is  waived"  (p.  544). 

In  Clapp  V.  Graves,  26  N.  Y.  418,  decided  by  this  court 
in  1863,  it  was  held  that  ''in  all  the  cases  where  the  de- 
fendant has  appeared  and  answered  to  the  merits,  without 
raising  any  objection  to  the  process,  it  has  been  held  that 
the  court  had  jurisdiction  of  his  person,  and  if  it  had  juris- 
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diction  of  the  subject-matter  of  the  action,  its  jurisdiction 
was  perfect"  (p.  421).  The  general  rule  that  jurisdiction 
of  the  person  may  be  conferred  by  appearing  by  attorney 
and  answering  generally  in  an  action  where  the  court  has 
jurisdiction  of  the  subject-matter  must  be  regarded  as 
having  been  definitely  established  in  this  State  at  all 
events  since  the  decision  in  McCormick  v.  Penn.  Cen- 
tral R.  R.  Co.,  49  N.  Y.  303.  It  follows  that  the  de- 
termination of  the  present  appeal  depends  upon  the  ques- 
tion whether  the  jurisdiction  involved  here  relates  to 
the  person  of  the  defendant  or  the  cause  of  action  it- 
self. If  it  relates  to  the  person  the  objection  was  waived 
by  the  interposition  of  an  answer  upon  the  merits  con- 
taining no  suggestion  of  any  jurisdictional  defect  in  the 
complaint. 

It  seems  to  me  perfectly  clear  that  the  question  of 
jurisdiction  with  which  we  have  to  deal  here  is  one  of  ju- 
risdiction over  the  person  as  distinguished  from  one  of 
jurisdiction  over  the  subject-matter.  It  is  possible  to 
conceive  of  cases  in  which  the  residence  of  a  defendant 
might  be  so  indissolubly  connected  with  the  subject- 
matter  as  to  constitute  a  part  thereof — as,  for  example, 
in  the  case  of  a  statute  whose  operation  was  confined  to 
the  residents  of  a  particular  locality  and  which  did  not 
apply  to  other  residents  of  the  State.  Here,  however, 
there  is  no  necessary  connection  between  the  place  of 
business  of  the  defendant  corporation  and  its  liability 
for  the  negligence  which  is  the  subject-matter  of  the  suit. 
The  distinction  between  the  jurisdiction  of  the  Coimty 
Court  as  applied  to  the  person  of  the  defendant  and  the 
jurisdiction  of  the  County  Court  as  applied  to  the  subject- 
matter  of  the  action  is  just  as  complete  and  obvious  as  it 
was  in  the  case  of  Bunker  v.  Langs,  supra.  I  think  that 
case  was  correctly  decided,  and  that  the  rule  laid  down 
therein  should  receive  our  approval. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 
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CuLLEN,  Ch.  J.,  Gray,  Vann,  Werner  and  Chase,  J  J., 
concur:  ELaight,  J.,  absent. 


Judgment  aflSnned. 


Robert  Power,  Respondent,  v.  The  Arnold  Engineer- 
ing Company,  Appellant,  Impleaded  with  Josef  M. 
Bing,  Defendant 

(142  App.  Div.  401;  First  Department,  January,  1911) 

Negligence;  automobile  owned  by  corporation  being  used  by  ofB?* 

cers  thereof  on  a  pleasure  trip 

1.  A  corporate  owner  of  an  automobile  cannot  be  held  liable 
for  injuries  caused  to  the  plaintiff  by  a  collision  therewith 
while  the  automobile  was  being  used  by  the  officers  of  the 
corporation  solely  on  a  pleasure  trip  and  entirely  discon- 
nected with  any  business  of  the  corporation.^ 

Appeal  by  the  defendant,  The  Arnold  Engineering  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  upon  the  verdict  of  a  jury  for 
four  himdred  ($400)  dollars,  and  also  from  an  order  deny- 
ing the  said  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Reversed. 

Arthur  I.  Strang,  for  the  appellant. 

James  S.  Lehmaier,  for  the  respondent. 

Dowling,  J. : 

The  plaintiff  seeks  to  recover  for  injuries  sustained  by 
him  by  reason  of  the  negligence  of  the  defendant's  agent 
and  servant  in  the  conduct  of  an  automobile  which  came 


^  See  the  next  succeeding  case  of  Douglass  v.  Hewsan,  post,  page  364. 
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into  collision  with  a  phaeton  in  which  the  plaintiff  was 
riding  along  a  public  highway  in  the  borough  of  Brooklyn 
on  July  25,  1907. 

Upon  the  trial  it  developed  that  the  defendant  was  en- 
gaged in  business  at  the  time  of  the  occurrence  in  question 
in  surveying  land  at  Ossining  and  Briarcliff  in  this  State, 
and  that  the  automobile  which  collided  with  plaintiff's 
phaeton  was  used  by  defendant  in  carrying  siureyors 
and  helpers  to  and  from  their  employment  on  defendant's 
business  in  these  two  localities;  that  defendant  had  no 
business  of  any  kind  on  Long  Island  at  that  time,  and  that 
the  trip  which  was  then  being  taken  by  the  occupants  of 
such  automobile  was  a  pleasure  trip,  and  was  not  one 
which  had  any  connection  whatever  with  the  business  of 
the  defendant  corporation.  It  was  proven  that  the  auto- 
mobile in  question  was  driven  by  one  Bing,  the  secretary 
and  treasurer  of  the  defendant  corporation,  and  that 
accompanying  him  was  the  niece  of  its  president,  while 
the  president  himself,  with  his  wife  and  a  clergyman, 
occupied  the  second  car.  Both  parties  were  on  their  way 
to  Rockaway  Beach  or  Far  Rockaway.  This  was  estab- 
lished not  only  by  the  testimony  of  defendant's  president 
but  by  that  of  his  wife  and  of  his  guest. 

The  case  as  submitted  to  the  jury  is  devoid  of  any 
suggestion  contradicting  defendant's  witnesses;  nor  is  it 
even  indicated  upon  what  the  contention  may  be  based 
that  the  automobile  at  the  time  of  the  accident  was  being 
used  about  the  business  of  the  defendant.  The  verdict 
in  favor  of  plaintiff  was  against  the  weight  of  evidence 
and  the  judgment  and  order  must,  therefore,  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Ingraham,  p.  J.,  Clarke,  Scott  and  Miller,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 


364  Douglass  v.  John  H.  Hewson 


Statement  of  Case 


Addie  Douglass,  Respondent,  v.  John  H.  Bjbwson, 

Appellant 

(142  App.  Div.  166;  Third  Department,  January  4, 1911) 

Negligence;  automobUes;  car  being  used  by  chauffeur  for  his  own 

purposes 

1.  The  owner  of  an  automobile  is  not  liable  for  personal  injuries 
caused  by  the  negligence  of  a  driver  when  such  driver  is  using 
the  car  solely  for  his  own  purposes  and  without  the  knowledge 
and  consent  of  the  owner  of  the  automobUe.^ 

Appeal  by  the  defendant,  from  a  judgment  of  the  Su- 
preme Court  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury  for  one  thousand  four  hundred  ($1,400) 
dollars,  and  also  from  an  order  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  mmutes. 

Reversed. 

The  defendant  and  his  family  were  staying  at  the  Hotd 
Champlain  with  his  automobile.  His  chauffeur  was  board- 
ing at  the  chauffeurs'  lodge  connected  with  the  hotel.  He 
paid  the  chauffeur  six  ($6.00)  dollars  a  week  and  the  ex- 
penses of  the  trip,  and  the  defendant  assumed  that  the 
laundry  bill  was  to  be  included  in  the  expenses,  although 
it  had  never  been  discussed.  He  had  told  the  chauffeur 
that  the  automobile  was  not  to  be  used  by  him  upon  any 
occasion  or  taken  out  without  his  express  orders.  At  the 
hotel  it  was  necessary  for  the  chauffeur  to  go  about  half 
a  mile  for  his  meals,  and,  as  he  was  lame,  the  defendant 
authorized  him  to  use  the  automobile  for  that  purpose. 
The  chauffeur  one  night,  without  the  defendant's  knowl- 
edge or  consent,  invited  two  other  chauffeurs  and  hack- 

^  See  the  preceding  case  of  Power  v.  Amdd  Engineering  Company, 
ante,  page  362. 


Douglass  v.  John  H.  Hewson  366 

■ ' -     -  _    ■  ■  ■  ^.        _   J_l l_M.Mi^i^^— ^W^^l^^^^— -JLX,^—^^,^ 

Opinion  of  the  Court 

men  to  go  to  Plattsburgh  with  him  in  the  car.  He  took 
with  him  a  package  of  his  own  for  the  laundry,  and  said 
he  wanted  to  get  shaved.  They  went  to  Plattsburgh  but 
he  did  not  take  the  package  to  the  laundry  but  brought  it 
back  with  him,  and  apparently  made  no  effort  to  go  to  the 
laimdry  or  to  get  shaved.  In  returning  he  negligently  in- 
jured the  plaintiff.  Both  the  defendant  and  the  chauffeur 
swore  that  the  automobile  was  taken  out  this  night  with- 
out the  knowledge  or  consent  of  the  defendant,  and  that 
it  never  before  had  been  used  by  the  chauffeur  for  his  own 
purposes  except  by  the  chauffeiu*  in  going  to  and  from  his 
meals  while  they  were  staying  at  the  hotel.  It  does  not  ap- 
pear whether  there  was  or  was  not  a  barber  shop  or  laundry 
at  or  connected  with  the  hotel.  While  the  chauffeur  was 
apparently  under  arrest  the  defendant  was  sent  for,  and 
some  witnesses  swore  that  the  chauffeur  said,  while  the 
defendant  was  in  the  room  and  apparently  within  hearing 
distance,  that  he  had  the  permission  of  the  defendant  to 
use  the  machine,  and  that  he  did  not  deny  or  confirm  the 
statement. 

Weeds,  Conway  &  Cotter  {Thomas  B.  Cotter  of  counsel), 
for  the  appellant. 

John  H.  Booth,  for  the  respondent. 

Kellogg,  J. : 

The  defendant  cont^ded  that  the  use  of  his  automobile 
by  the  chauffeur  in  taking  the  latter^s  clothing  to  the  laun- 
dry was  not  the  master's  business  or  within  the  scope  of 
his  employment,  and  rehed  on  Cunningham  v.  Caatte, 
127  App.  Div.  580.  The  coxxrt  annoxmced  that  it  would 
not  follow  that  case  and  that  if  the  defendant  consented 
that  the  chauffeiu*  might  use  the  car  he  was  liable  for 
the  chauffeur's  negligence.  This  was  duly  excepted  to. 
This  same  proposition  was  reiterated  in  the  clu^e.  In 
response  to  requests  to  charge,  and  at  the  suggestion  of 
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Hougiitoii,  J.,  (diflBentmg) 

the  plaintiff's  counsel,  this  was  perhaps  somewhat  sub- 
stantially modified.  After  a  careful  reading  of  the  charge 
and  the  rulings  upon  the  various  requests,  it  is  clear  that 
the  jury  did  not  fully  understand  the  real  question  of 
law  which  applied  to  the  facts  in  the  caae,  and  it  is  probable 
that  it  acted  in  the  belief  that  the  proposition  first  stated 
was  ri^t.  The  question  of  the  defendant's  liability,  as 
it  was  finally  left  before  the  jury,  was  in  such  an  imcertain 
manner  that  the  court  is  satisfied  that  the  defendant  was 
prejudiced  by  it.  The  evidence  is  not  sufficient  to  show 
that  the  chauffeur,  at  the  time  of  the  n^ligence,  was  act- 
ing in  his  employer's  business  or  within  the  scope  of  his 
emplojrment. 

The  judgment  and  order  should  be  reversed  upon  the 
law  and  the  facts,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

All  concurred,  except  Houghton,  J.,  dissenting,  in 
opinion. 

Houghton,  J.  (dissenting) : 

I  realize  that  it  is  not  the  law,  but  I  trust  it  soon  will 
be  by  statute  or  authoritative  decision,  that  the  owner 
of  an  automobile  shall  respond  in  damages  for  the  negli- 
gence of  his  chauffeur  when  he  consents  that  he  may  take 
the  machine  and  use  it  even  for  his  own  business  or  pleas- 
ure. There  is  no  more  reason  why  an  owner  should  not 
be  liable  under  such  circumstances  than  there  is  that  a 
railway  company  should  be  exempt  from  liability  if  it 
permitted  its  engineer  or  motorman  to  take  a  locomotive 
or  car  and  run  it  upon  its  tracks  for  his  own  pleasure  or 
convenience.  Courts  would  hesitate  to  say  that  if,  under 
such  circumstances,  an  accident  occurred  to  a  traveler 
the  railroad  company  was  exempt  from  liability  because 
its  servant  with  its  consent  was  using  its  locomotive  or 
car  for  his  own  pleasure.  A  powerful  automobile  is  ordi- 
narily driven  along  the  highway  as  rapidly  as  electric  cars 
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Houghton,  J.,  (diflsenting) 

or  ordinary  railway  trains  and  is  precisely  as  dangerous 
to  the  traveler,  and  oftentimes  more  so,  because  it  is 
confined  to  no  particular  track. 

The  present  case  was  not  tried  upon  any  such  theory, 
however,  but  rather  upon  the  theory  that  the  chauffeur 
was  upon  the  business  of  the  master  with  his  knowledge 
and  consent.  It  was  a  fair  question  for  the  jury  whether 
or  not  it  was  the  business  of  the  master  for  the  chauffeiu* 
to  take  the  machine  to  go  to  Plattsburgh  for  the  purpose 
of  getting  his  apparel  laundered.  It  does  not  appear  that 
there  was  any  way  of  his  obtaining  clean  linen  at  the 
Hotel  Champlain,  but  whether  there  was  or  not  the  master 
could  permit  him  to  patronize  a  public  laundry.  The  de- 
fendant was  upon  a  tour  through  the  Adirondacks  with 
his  family.  He  was  paying  his  chauffeur  small  wages 
and  all  of  his  expenses.  In  order  to  present  a  proper  ap- 
pearance it  was  necessary  to  have  clean  linen.  The  de- 
fendant does  not  deny  that  he  was  to  pay  such  an  expense. 
On  the  contrary,  he  virtually  concedes  that  he  has.  It 
was  also  a  fair  question  for  the  jury  upon  the  proof  as  to 
whether  the  defendant  consented  that  lus  chauffeur  take 
the  machine  to  go  to  Plattsburgh  for  the  purpose  in- 
dicated. 

Of  course  there  can  be  no  question  of  the  negligence  of 
the  chauffem*.  He  ran  into  two  conveyances  in  nearly 
as  many  rods. 

The  judgment  is  a  moderate  one  and  I  think  it  should 
beafiSrmed. 

Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


36%  Meter  r.  B.  A.  &  G.  X.  Wiluamb 

Suieaient  of  Caae 


Fredebick  a.  Meter,  Reqxmdmt,  v.  B.  A.  &  G.  N. 

WnjJAMfs  Appdlant^ 

(202  N.  T.  memo.,  alTg  withooi  opioioo  131  App.  DiT.  9S3,  DO  o^^ 

WfgBgiwce;  dectridm  wlifle  en^lojed  bj  iadepemlent  cootractor 
of  defendant,  hwhining  electric  ctble  ia  stone  yud,  is  hit  by  tnr- 


Appeal  from  a  judgment  of  the  Appdiate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
afBorming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 


John  Vernon  Boiwier,  Jr.,  Dudley  Dmis  and  Frank  V. 
Johnson,  for  appellant. 


Charles  Sieckler,  Alfred  Sleekier  and  Levin  L,  Brown,  for 
respondent. 

Judgment  aflbmed,  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Gbat,  Haight,  Vann,  Willabd 
Babtlett,  Chase  and  Collin,  J  J.,  concur. 

>  For  complaint  from  this  case  see  pod,  page  369. 

'  The  facts  are  stated  in  the  portion  of  the  charge  of  the  trial  judge 
which  will  be  found,  pad,  page  372.  The  verdict  in  favcx*  c^  the 
plaintiff  was  for  two  thousand  (S2,000)  dollars. 

The  defendant  contended  that  the  assumption-of-risk  doctrine  ap- 
plied even  though  the  plaintiff  was  not  employed  by  the  defendant  but 
by  an  independent  contractor  of  the  defendant.  Under  this  point  the 
defendant  cited  the  following  cases:  Drake  v.  Auburn  City  Ry,  Ca.,  173 
N.  Y.  466;  ReiUy  v.  Tray  Bride  Co,,  184  N.  Y.  399;  Nolan  v.  Mdnh 
politan  St.  Ry.  Co.,  65  App.  Div.  184;  72  Supp.  501;  aff'd  173  N.  Y. 
604;  AwMey  v.  GuJUa  Percha  &  Rubber  Mfg.  Co,,  113  N.  Y.  540;  Robit^ 
ton  V.  Crimmins,  120  App.  Div.  250;  104  Supp.  1076;  Wynkoap  v.  Lud- 
low Valve  Mfg.  Co.,  196  N.  Y.  324.  In  answer  to  this  point  and  0Qn« 
tending  that  the  doctrine  of  assumption  of  risk  did  not  apply  tho^ 
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Form  No.  54 

Complaint;  negligence;  electrician  while  employed  by  independent 
contractor  of  defendant,  installing  electric  cable  in  stone  yard,  hit 
by  traveling  crane  ^ 

Supreme  Court,  New  York  County. 

Frederick  C.  Meyer, 

Plaintifif, 
against 
B.  A.  &  G.  N.  Williams, 

Defendant. 

The  plaintiff  complains  and  alleges : 

I.  Upon  information  and  belief,  that  at  all  the  times 
hereinafter  mentioned  the  defendant  was  and  still  is  a 
domestic  corporation  duly  incorporated  and  organized 
under  and  pursuant  to  the  laws  of  the  State  of  New  York, 
under  its  corporate  name,  style  and  title  of  B.  A.  &  G.  N. 
Williams  and  transacting  its  corporate  business  in  the 
borough  of  Manhattan,  city  of  New  York. 

II.  Upon  information  and  behef,  that  at  all  said  times 
the  defendant  used  in  the  transaction  of  its  said  business  a 
certain  yard  situated  between  Sixty-seventh  and  Sixty- 
eighth  streets  and  Avenue  A  and  the  East  River,  in  the 
borough  of  Manhattan,  city  of  New  York. 

III.  That  in  the  said  yard  the  defendant  at  all  said 
times  maintained  certain  elevated  structures,  upon  which 
were  laid  certain  tracks  and  upon  which  elevated  tracks 
in  the  transaction  of  the  defendant's  said  business  the 
defendant  operated  certain  machines  for  raising  and  lower- 
ing heavy  stones  used  in  its  said  business,  and  while  hold- 
plaintiff  cited:  Brainerd  v.  N,  Y.,  Ontario  A  W,  B.  R,  Co.y  132  App. 
Div.  498;  117  Supp.  1098;  Poole  y,  American  Linseed  Co.,  119  App. 
Div.  136;  103  Supp.  1047. 

^  From  Meyer  v.  Williams,  202  N.  Y.  memo.  See  arUe,  page  368. 
See  charge  poatj  page  372. 
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ing  the  stones  suspended  by  means  of  the  necessary  tackle 
hanging  from  said  machmes^  transporting  the  stones  about 
the  yard,  said  machines  being  known  as  cranes. 

IV.  Upon  information  and  belief,  that  at  all  the  times 
hereinafter  mentioned  the  defendant  had  the  charge,  care, 
management  and  control  of  said  elevated  structures  and 
cranes  operated  thereon  in  the  prosecution  of  the  de- 
fendant's said  business. 

V.  Upon  information  and  belief,  that  in  or  about 
July,  1905,  and  prior  to  July  14th,  1905,  the  defendant 
hired  Brown  &  McClure  as  electrical  contractors  for  the 
purpose  of  installing  in  its  said  yard  certain  electrical 
motors  to  drive  its  planers  and  saws  in  said  yard. 

VI.  That  said  work  was  on  the  14th  day  of  July,  1905,  in 
pursuance  of  said  contract  with  the  defendant  being  prose- 
cuted by  employes  of  said  Brown  &  McClure  in  the  said 
yard  in  which  the  defendant  transacted  its  said  business. 

VII.  That  in  the  fulfillment  of  the  said  contract  it  was 
necessary  to  run  certain  cables  along  one  of  the  said  ele- 
vated structures,  which  cables  were  to  connect  said  elec- 
trical motors  with  the  dynamo  in  the  defendant's  engine 
room  in  said  yard,  in  which  engine  room  the  defendant 
maintained  the  said  dynamo  intended  to  furnish  the  elec- 
trical power  to  said  electrical  motors. 

VIII.  That  at  all  the  times  hereinafter  mentioned  the 
plaintiff  was  not  in  the  employ  of  the  defendant. 

IX.  That  on  or  about  the  14th  day  of  July,  1905,  and 
while  the  plaintiff  was  so  in  the  employ  of  said  Brown  & 
McClure,  separate  and  independent  contractors,  in  and 
about  installing  said  electrical  motors  in  said  yard  of  the 
defendant,  and  while  the  plaintiff  in  the  prosecution  of 
his  said  work  was  necessarily  standing  on  a  ladder  resting 
against  said  elevated  structure  of  the  crane  and  was  laying 
the  said  cables  along  said  structure  for  the  piuposes  afore- 
said, and  while  the  plaintiff  was  intent  upon  his  duties 
and  work,  by  reason  of  the  carelessness  and  negligence  of 
the  defendant  and  its  employes  in  and  about  their  charge, 
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care,  management  and  control  of  one  of  said  cranes  then 
being  operated  on  said  elevated  structm'es  and  their  care- 
lessness and  negligence  in  failing  to  warn  the  plaintiff  of 
the  approach  of  said  crane  then  being  operated  on  said 
structures  and  their  carelessness  and  negUgence  in  operat- 
ing the  crane,  the  said  crane  was  thereby  caused  to  strike 
the  plaintiff  and  the  crane  to  run  over  the  plaintiff's  hand, 
severely  injuring,  wounding  and  bruising  the  plaintiff, 
without  any  fault,  carelessness  or  negligence  on  his  part. 

X.  That  by  reason  of  the  premises  and  facts  and  matters 
aforesaid  the  plaintiff  was  severely  injured,  wounded  and 
bruised  and  received  bodily  injuries  so  that  he  became 
sick,  sore  and  disabled  and  so  remains;  received  lacerated 
wounds  and  injuries  of  three  fingers  of  his  hand  so  that  he 
thereby  lost  the  whole  of  his  first  and  second  fingers  and 
a  part  of  the  third  finger,  one  of  said  fingers  havmg  been 
taken  off  below  the  knuckle,  and  plaintiff's  hand  has  been 
thereby  disfigured  and  permanently  injured,  and  plaintiff 
also  received  severe  physical  and  nervous  shock  to  his 
system;  has  suffered  and  will  suffer  pain  and  anguish; 
was  and  will  be  obliged  to  submit  to  medical  treatment  in 
endeavoring  to  be  healed  of  said  injuries;  was  confined 
at  the  hospital  and  during  that  time  compelled  to  expend 
moneys  for  board  and  treatment,  and  may  incur  liability 
and  be  compelled  to  expend  moneys  for  future  medical 
treatment,  medicines  and  appliances;  was  and  will  be 
prevented  from  attending  to  his  business  to  his  pecuniary 
loss;  and  plaintiff  has  been  permanently  injured  to  his 
damage  twenty  thousand  ($20,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  twenty  thousand  ($20,000)  dol- 
lars, with  costs. 

Alfred  &  Charles  Steckler, 

Attorneys  for  Plaintiff, 
No.  170  Broadway, 
Manhattan  Borough, 

[Verification.]  New  York  City. 
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PORTION  OF  CHARGE  OF  TRIAL  COURT  ^ 

Ford,  J. : 

"  Now,  the  plaintiff  says  that  he  was  an  employ6  of  an  in- 
dependent contractor,  who  had  the  contract  for  installing 
some  electrical  appliances,  cables  or  conductors  to  operate 
saws  and  planers  which  were  used,  I  suppose,  in  sawing, 
polishing  and  planing  stone,  or  whatever  machinery  was 
connected  with  the  work  in  the  stone  yard.  He  said  he 
had  been  working  in  one  way  or  another  about  the  stone 
yard  for  a  couple  of  months,  and  in  that  time  he  presum- 
ably became  famiUar  with  the  mode  of  operation  there; 
that  at  the  time  of  the  accident  he  was  swinging  a  cable 
along  an  elevated  structure  upon  which  one  of  the  rails 
was  laid  which  carried  this  moving  crane;  that  he  had 
worked  there  two  full  days,  and  on  the  day  of  the  accident 
had  worked  down  imtil  twenty  minutes  after  one  o'clock, 
he  having  gone  to  work  at  half  past  twelve  in  the  after- 
noon and  the  accident  having  occurred  about  half  past 
one  o'clock.  He  explained  to  you  that  the  particular 
work  he  was  doing  was  screwing  in  a  wood  screw  to  hold 
the  porcelain  insulators  that  fastened  the  electrical  cable 
to  the  wooden  beam,  upon  the  top  of  which  was  laid  the 
iron  rail,  and  upon  which  in  turn  one  end  of  the  traveling 
crane  rested  and  ran  back  and  forth.  He  says  that  he  was 
standing  on  a  ladder  placed  upon  the  roof  of  a  shed  that 
had  been  erected  in  the  yard,  and  that  in  order  to  get  the 
proper  pressure  on  the  screw-driver  which  he  was  using 
he  ascended  the  ladder  to  a  point  where  the  top  of  the 
wooden  beam  came  to  about  his  breast.  He  does  not  say 
that  he  was  in  that  position  all  the  time  and  doing  that 
particular  work,  but  that  he  had  been  working  in  laying 
this  cable,  laying  it  out  first  and  afterwards  fastening  it 
to  its  place;  that  whenever  he  was  workmg  in  such  a  posi- 
tion there  was  danger  of  the  crane,  in  passing,  hitting 
him  or  causing  him  injury;  that  the  crane  would  stop  ten 

1  From  Meyer  v.  WUliams,  202  N.  Y.  memo.   See  ante,  page  368. 
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or  fifteen  feet  from  him  and  wait  until  he  indicated  to 
those  conducting  it,  either  by  signal  or  by  looking  up, 
that  he  was  on  his  guard  against  it,  and  that  not  until 
then  would  the  crane  start  up  and  pass  the  point  where 
he  was  working.  He  said  that  on  the  day  of  the  accident 
before  he  assumed  this  particular  position  in  which  he 
was  at  the  time  of  the  accident  he  saw  one  of  the  cranes 
pass  along  from  the  west  to  the  east  I  believe,  and  saw 
them  getting  ready  the  heavy  tackle,  which  indicated 
to  his  mind  (because  he  said  he  had  seen  them  do  that 
frequently  before)  that  they  were  going  to  lift  a  very 
heavy  stone,  one  heavier  than  they  ordinarily  carried  on 
the  crane,  and  that  in  his  experience  it  required  something 
like  a  half  hour  to  properly  adjust  it  and  get  this  big  stone 
properly  swung  on  the  traveling  crane  before  it  was  started 
on  its  return  journey  to  a  part  of  the  yard  a  fair  distance 
back;  that  concluding  the  crane  would  be  there  for  some 
little  time,  he  looked  in  the  other  direction  along  the  track 
on  which  the  traveling  crane  was  operated,  and  found 
that  the  crane  at  that  end  was  not  in  operation,  and,  as 
he  put  it,  he  thought  that  was  an  opportunity  to  gain  a 
little  time,  evidently  meaning  that  it  was  a  time  when 
he  could  get  up  there  and  make  a  few  minutes  progress 
with  this  work.  Of  course,  we  miLst  have  in  mind  that 
men  who  devote  their  Uves  to  such  work  as  he  was  doing, 
or  similar  occupations,  are  not  so  adept  in  the  use  of 
language,  in  the  nicety  of  expression,  as  those  of  us  whose 
occupation  is  in  large  part  devoted  to  the  use  of  language. 
Their  mode  of  expression  is  oftentunes  crude,  not  cal- 
culated to  express  the  precise  meaning  of  a  more  Uterary 
mind.  Yet  I  think  his  meaning  is  perfectly  clear,  perfectly 
plain.  He  said  that  was  a  chance  to  gain  a  Uttle  time; 
that  it  was  an  opportunity  to  do  his  work  in  a  place  of 
danger  without  injury  to  himself;  and  he  busied  himself 
screwing  the  wooden  screw  into  the  insulator  and  fasten- 
ing it  upon  the  structure  at  about  the  height  of  his  breast, 
his  head  projecting  above  the  structure.    He  described 
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the  crane  as  projecting  ten  or  eleven  inches  beyond  the 
beam,  so  that  he  was  in  a  position  where  he  would  natu- 
rally be  hit  by  the  crane  as  it  came  along.  While  thus 
engaged  he  was  thrown,  and  when  he  came  to  himself  his 
fingers  were  off.  Now,  there  is  a  lack  of  direct  testimony 
as  to  just  how  the  accident  happened;  yet  there  is  suffi- 
cient in  the  testimony  to  warrant  the  fair  inference  that 
it  was  the  passing  of  the  crane  which  caused  the  injury 
to  him.  His  contention  is  that  on  previous  occasions  when 
he  was  in  such  a  position  the  crane  had  always  stopped  at 
a  distance  of  ten  or  fifteen  feet  away  and  had  waited  imtil 
he  signaled  for  it  to  go  on,  or  indicated  in  some  way  that 
it  was  safe  for  the  crane  to  proceed  and  that  that  was  not 
done  at  this  time.  It  is  for  you  to  say  under  all  the  cir- 
cumstances, if  you  find  his  story  is  true  that  the  crane  did 
so  stop  during  the  two  days  and  a  half  he  had  been  work- 
ing there,  how  far  he  was  warranted,  in  the  exerciae  of 
that  degree  of  care  that  a  person  ought  to  exercise  to 
safeguard  himself  under  the  circimistances,  in  depending 
upon  its  coming  to  such  a  stop  upon  this  occasion.  It  is 
for  you  to  say  as  a  question  of  fact ;  not  for  me  as  a  ques- 
tion of  law.  Was  he  warranted?  Of  course,  you  will  have 
in  mind  that  the  nature  of  his  duties  required  his  attention 
to  be  directed  to  his  work,  and  that  is  a  circumstance 
which  you  should  take  into  account.  He  could  not  do 
his  work  and  be  continually  watching  that  crane.  Now, 
what  would  a  careful  man,  a  mechanic  working  as  he  was, 
do  that  he  did  not  do,  or  did  he  do  all  that  could  reasonably 
be  expected  of  him?  On  the  other  hand,  did  the  defend- 
ant, either  through  the  man  in  the  house  who  was  operat- 
ing the  levers  which  caused  the  crane  to  move  back  and 
forth,  or  the  man  on  the  ground  who  was  giving  signals 
where  to  move  the  crane,  fail  to  exercise  the  d^ree  of 
care — ^assuming  the  plaintiff's  story  as  to  how  the  accident 
happened  to  be  true — that  a  reasonably  prudent  person 
ought  to  have  exercised?  Or  were  they  warranted  in  run- 
ning this  crane  over  this  man,  without  heeding  whether 
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or  not  they  injured  him?  Ou^t  they  not  to  have  known 
that  he  was  working  there?  He  was  not  a  trespasser  upon 
the  premises.  He  was  more  even  than  a  licensee;  he  was 
an  invitee  upon  the  premises;  he  was  doing  the  work  of 
the  defendant ;  he  had  worked,  as  he  said,  not  only  upon 
this  particular  job,  but  upon  other  jobs  about  the  place, 
for  two  months,  and  upon  that  particular  job  for  two  days 
and  a  half.  Ought  they  not  to  have  known  he  was  there? 
Ought  they  not  to  have  taken  some  adequate  means  to 
safeguard  him?  Those  are  the  questions  for  you  to  decide. 
In  this  connection  I  will  allude  to  what  has  been  brought 
up  in  the  course  of  the  trial,  and  that  is  that  another 
action  has  been  commenced  against  the  employer  of  the 
plaintiff.  That  has  utterly  nothing  to  do  with  this  case. 
In  a  negligence  case  of  this  kind  it  might  well  be  that  the 
negUgence  of  two  persons  contributed  to  the  accident. 
In  such  case  it  is  the  right  of  the  plaintiff  under  the  law, 
if  he  so  elects,  to  sue  each  separately,  and  to  get  a  judg- 
ment against  each  separately,  or  he  may  sue  them  to- 
gether; and,  if  he  sues  them  separately,  when  the  one  case 
comes  up  the  jury  must  have  no  thought  or  regard  what- 
ever for  the  other  case.  The  plaintiff  is  merely  exercising 
a  right  conferred  upon  him  by  law;  this  case  must  be  de- 
cided upon  its  merits,  entirely  regardless  of  the  other  case 
or  what  the  merits  of  that  case  may  be.  As  I  said,  this 
plaintiff  was  an  invitee  upon  the  premises;  he  was  brought 
there  to  do  work  that  the  defendant  wanted  done;  he  was 
in  such  a  situation  that  his  work  came  in  contact  with  the 
operations  conducted  by  the  defendant,  through  its  em- 
ployes. In  such  case  the  duty  of  the  employes  of  the 
defendant  and  the  employes  of  the  other  contractor  who 
was  installing  the  electrical  appliances  is  reciprocal. 
Each  must  exercise  the  degree  of  care  that  a  reasonably 
prudent  person  ought  to  exercise  under  the  circumstances 
to  avoid  injuring  others,  and  each  must  also  exercise  a 
similarly  reasonable  degree  of  care  to  avoid  injury  to 
oneself.    It  is  exactly  the  same  as  if  you  and  I  were  in  a 
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crowd  on  the  elevated  or  in  a  subway  station.  There  you 
should  be  reasonably  careful  not  to  step  upon  my  sore  toe, 
and  I  should  be  reasonably  careful  not  to  jab  you  with 
my  umbrella,  and  so  on.  We  each  owe  a  duty  to  the  other 
to  use  reasonable  care  not  to  injure  each  other,  and  like- 
wise to  use  reasonable  care  to  avoid  injury  at  the  hands 
of  anybody  else,  no  matter  how  ilegligent  that  person 
may  be.  And  so  with  these  employ^  at  that  stone  yard, 
one  set  of  employ^  installing  electric  cables  and  other 
electrical  appliances.  While  the  stone  yard  and  its  ma- 
chinery were  being  operated,  they  should  be  reciprocally 
duly  careful  to  avoid  injuring  one  another  and  to  avoid 
injury  to  themselves.  I  want  you  to  bring  to  bear  upon 
these  questions  your  practical  common  sense,  your  ex- 
perience as  men  of  affairs,  your  knowledge  of  how  such 
operations  are  conducted.  That  is  what  we  have  juries 
for.  Was  the  plaintiff  duly  careful,  in  accordance  with 
the  rules  I  have  laid  down?  Was  the  defendant  duly 
careful  in  accordance  with  the  same  rules  that  I  have  laid 
down?" 


Carl   Swenson,    Respondent,  v.  Norcross   Brothers 

Company,  Appellant  ^ 

(202  N.  Y.,  Memo.;  aff'g  without  opinion  135  App.  Div.  914;  no  opinion) 

Negligence;  master  and  servant;  planer  knife  breaking  and  piece 
of  steel  striking  employe  in  the  eye;  improper  tempering  or  hard- 
ening of  the  knife  which  broke  ' 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 

1  For  complaint  from  this  case  see  post,  page  377.    For  notice  mider 
Employers'  Liability  Act  see  post,  page  380.    For  charge  of  trial  judge 

'  The  verdict  in  favor  of  the  plaintiff  which  was  affirmed  in  this 
was  for  three  thousand  five  hundred  ($3,500)  dollars. 
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afiSnning  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

George  H.  D.  Foster,  for  appellant. 

Martin  T.  Manton,  for  respondent. 

Judgment  aflGbrmed,  with  costs;  no  opinion. 

CuLLEN,    Ch.   J.,    Gray,    Haight,    Vann,   Willard 
Bartlett,  Chase  and  Collin,  JJ.,  concur. 


Fonn  No.  66 

Complaint;  negligence;  master  and  servant;  Employers'  Liability 
Act;  breaking  of  planer  knife;  piece  of  steel  striking  employe  in 
eye  » 

Supreme  Court,  Queens  County. 

Carl  Swenson, 

Plaintiff, 
against 
Norcross    Bros.    Company, 

Defendant. 

The  plaintiff  for  his  complaint  herein,  by  Martin  T. 
Manton,  his  attorney,  alleges: 

see  po8tj  page  381.  After  the  charge  the  plaintiff's  counsel  made  the 
following  request: 

''Mr.  Manton:  I  ask  your  Honor  to  charge  the  jury  that  the  acts  of 
the  blacksmith  in  preparing  these  implements  for  usage  was  the  work 
of  the  master  which  he  could  not  delegate  to  his  servant,  and  relieve 
himself,  the  master,  from  responsibiUty." 

The  court  charged  the  jury  as  requested  and  the  defendant's  counsel 
excepted.  The  defendant  contended  that  this  charge  constituted  error 
and  cited  the  following  cases  on  this  point:  Webber  v.  Piper ,  109  N.  Y. 
496;  McConnell  v.  Morse j  etc.,  Co,,  187  N.  Y.  341;  Vogel  v.  American 

» From  Swemon  v.  Norcross  Bros,  Co,,  202  N.  Y.,  Memo.  See  ante, 
page  376. 
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I.  Upon  information  and  belief,  that  the  defendant  is 
and  at  the  times  hereinafter  mentioned  was  a  foreign 
corporation,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Massachusetts  and  that  as  such 
it  had  a  stone  yard  and  place  of  business  at  One  Hundred 
Forty-first  street,  in  the  city  of  New  York,  and  that  it 
had  this  plaintiff  in  its  employ. 

IL  That  on  or  about  the  23d  day  of  July,  1907,  while 
the  plaintiff  was  in  the  employ  of  the  defendant  as  afore- 
said, he  was  placed  at  work  in  defendant's  said  stone  yard 
at  One  Himdred  Forty-first  street.  New  York  city,  and  was 
directed  to  use  a  certain  stone  planer  for  the  purpose  of 
planing  and  shaping  certain  stones,  and  while  the  plaintiff 
was  so  engaged  in  said  work,  unda:  the  direction  of  the 
defendant  and  its  superintendents,  a  portion  of  the  steel 
blade  of  the  said  planer  broke  and  was  caused  to  strike 
the  plaintiff's  eye  with  great  force  and  violence. 

III.  That  the  said  accidait  was  caused  solely  by  reason 
of  the  carelessness  and  negligence  of  the  defendant,  its 
agents  and  servants  in  providing  the  plaintiff  with  a 
planer  which  was  in  a  dangerous  and  defective  condition 
and  which  was  equipped  with  a  steel  blade  which  was 
defective  and  improperly  tempered  and  entirely  unsuited 
for  the  work  which  was  being  done  with  it.  The  defend- 
ant was  also  careless  and  negligent  in  that  it  failed  to 
provide  and  equip  the  said  planer  with  any  guard  or  ap- 
pliance to  cover  the  same  so  as  to  prevent  any  portion  of 

Bridge  Co.,  180  N.  Y.  373;  Kimmer  v.  TTefter,  151  N.  Y.  417.  In  answer 
to  this  point  the  plaintiff  cited  the  following  cases:  Loughlin  v.  State, 
105  N.  Y.  159;  Byrne  v.  EoBiman,  16  Co,  of  N.  Y.,  163  N.  Y.  461 ;  East- 
land V.  Clarke,  165  N.  Y.  420;  McGuire  v.  BeU,  167  N.  Y.  218;  Hoeltd  , 
V.  McDonald,  82  App.  Div.  423;  81  Supp.  616;  Caoanag^  v.  O'NeU, 
27  App.  Div.  48;  60  Supp.  207;  Egan  v.  Dry  Dock  Co,,  12  App.  Div. 
556;  42  Supp.  188;  Scandell  v.  Columbia  Consbrtidion  Co,,  50  App.  Div. 
512;  64  Supp.  232;  Same  v.  Atlantic  Stevedoring  Co,,  66  App.  Div. 
611;  74  Supp.  578;  Jams  v.  Northern  N,  Y,  Marble  Co.,  55  App. 
Div.  272;  67  Supp.  78;  Rowley  v.  American  Illuminating  Co,,  83  App. 
Div.  609;  81  Supp.  1099;  Stephenson  v.  JetoeU,  16  Hun,  210. 
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the  said  planer  or  blade  thereof  from  flying  up  and  striking 
the  operator  thereof  in  case  the  said  blade  should  break. 

IV.  The  defendant  was  also  careless  and  negligent  in 
that  it  caused  the  said  blades  which  were  used  in  the  said 
planers,  particularly  in  the  planer  complained  of  herein, 
to  be  repaired,  sharpened  and  tempered  by  a  blacksmith 
who  was  unskilled  and  incompetent  to  perform  the  said 
work  in  a  safe  and  proper  manner,  although  the  defendant 
well  knew  and  had  known  for  a  long  time  that  the  said 
blacksmith  was  incompetent  and  unskilled  and  was  wholly 
imable  to  properly  repair  and  equip  the  said  blades  in  a 
safe  manner. 

V.  That  solely  by  reason  of  the  aforesaid  carelessness 
and  negligence  of  the  defendants,  its  agents  and  servants, 
the  plaintiff  received  severe  injuries  to  his  face  and  eyes 
as  aforesaid;  was  made  to  endure  great  pain  and  suffering; 
was  laid  up  for  a  long  time  and  prevented  from  attending 
to  his  business;  was  obliged  to  spend  money  for  medicines 
and  medical  attendance,  and  has  lost  the  sight  of  one  of 
his  eyes  and  will,  as  he  is  informed  and  verily  believes, 
lose  the  sight  of  his  other  eye,  all  to  his  damage  in  the  sum 
of  fifty  thousand  ($50,000)  dollars. 

VI.  That  heretofore  and  prior  to  the  beginning  of  this 
action  a  notice  in  writing  setting  forth  the  time,  place  and 
cause  of  the  accident  complained  of  was  duly  served  upon 
the  defendant  pursuant  to  Chap.  600  of  the  Laws  of  1902. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  fifty  thousand  ($50,000)  dollars, 
besides  the  costs  and  disbursements  of  this  action. 

Martin  T.  Manton, 
Attorney  for  Plaintiff, 
375  Pulton  Street, 
Borough  of  Brooklyn, 
New  York  City. 
[Verification.] 
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Fonn  No.  66 
Notice  under  Smployers'  liability  Act  ^ 

Please  take  notice  that  the  xindersigned,  Carl  Swenson 
while  in  your  employ  on  the  25th  day  of  July,  1907,  at 
your  stone  yard  at  One  Hundred  Forty-first  Street,  New 
York  city,  was  injured  by  reason  of  a  portion  of  a  blade 
in  a  stone  planer  with  which  you  furnished  him  to  do  his 
work,  breaking  and  a  piece  thereof  striking  him  in  the 
eye  with  great  force  and  violence,  causing  him  such  serious 
injuries  that  he  has  lost  the  sight  of  one  of  his  eyes.  That 
the  said  accident  was  caused  by  reason  of  your  carelessness 
and  negligence  to  provide  the  said  Carl  Swenson  with  a 
planer  which  was  in  a  dangerous,  defective  and  unsafe 
condition  and  the  blade  of  which  was  worn  out,  defective 
and  improperly  tempered  and  wholly  unsuited  for  the 
work  to  which  it  was  placed,  and  also  by  reason  of  your 
negligence  in  failing  to  equip  the  said  planer  with  any 
appliance  to  cover  the  same  and  prevent  portions  of  the 
said  blade  from  flying  up  and  striking  the  operator  thereof 
in  case  of  the  breaking  of  the  blade,  and  also  by  reason  of 
your  negligence  in  causing  the  said  blades,  particularly 
the  one  complained  of,  to  be  repaired,  sharpened  and 
tempered  by  an  employ^  who  was  incompetent  and 
wholly  unskilled  and  unfitted  to  perform  the  said  work, 
and  to  repair  the  said  blades  in  a  safe  and  proper  manner, 
all  of  which  was  well  known  to  you  and  had  been  for  a 
long  time.  And  you  are  hereby  notified  that  an  action  will 
be  begun  against  you  to  recover  damages  for  the  said  in- 
juries piu-suant  to  Chap.  600  of  the  Laws  of  1902. 

Dated,  September  28th,  1907. 

Yours,  etc., 
Carl  Swenson,  by  Martin  T.  Manton,  His  Attorney. 

To  Norcross  Bros.  Company, 

160  Fifth  Avenue,  New  York  City,  N.  Y. 

1  From  Swenson  v.  Norcross  Bros.  Co.,  202  N.  Y.,  Memo.  See  ante, 
page  376. 
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CHARGE  OP  TRIAL  JUSTICE^ 
ErLANGERj  J. : 

"Gentlemen  of  the  Jury:  On  July  23d,  1907,  the  plain- 
tiff, while  in  defendant's  employ,  sustained  an  injury  from 
the  result  of  which  he  lost  the  sight  of  one  eye.  An  acci- 
dent of  that  kind  is  calculated  at  all  times  to  arouse  our 
deepest  sympathy,  but  the  mere  fact  that  the  accident 
happened  in  itself  gives  the  plaintiff  no  cause  of  action 
against  the  defendant.  Something  else  must  be  estab- 
lished, and  that  is,  that  the  accident  was  caused  solely 
through  the  negligence  of  the  defendant,  and  that  the 
plaintiff  in  no  way  contributed  thereto.  I  have  referred 
to  the  sympathetic  side  of  this  case,  and  I  take  it  that  in 
the  determination  of  the  questions  in  issue  you  will  be 
controlled  solely  by  the  evidence  and  the  law;  by  that  we 
are  bound,  and  its  rules  we  are  required  to  follow.  The 
mere  fa^t,  also,  that  the  court  denied  the  motion  of  the 
defendant  to  dismiss  the  complaint,  as  made  at  various 
times  on  the  trial,  was  no  intimation  to  you  whatsoever 
that  the  plaintiff  either  has  a  case  or  estabUshed  his  case. 
That  ruling  was  made  on  a  question  of  law  solely,  and  was 
so  made  to  conserve  the  rights  of  the  parties  on  the  record. 

''It  is  the  plaintiff's  claim  that  on  the  day  of  this  acci- 
dent he  was  engaged  on  a  planer  and  was  burnishing  or 
smoothing  a  piece  of  Tuckahoe  marble;  that  he  selected 
the  tool,  chisel  or  knife,  whatever  it  is  called,  from  six, 
and  that  he  used  his  best  judgment  in  the  selection  of  it, 
and  took  what  he  believed  to  be  the  best  of  the  nmnber  at 
the  time.  He  says  he  inserted  this  tool  in  its  proper  re- 
ceptacle in  the  planer,  and  that  a  piece  broke  off  and  hit 
him  in  the  eye;  that  he  then  stopped  the  planer,  and  he 
also  indicated  to  you  the  position  he  occupied  at  the  time 
of  the  accident. 

''The  testimony  of  Benson,  who  was  working,  as  he 

>  From  Swenwn  v.  Narcroas  Bras.  Co.,  202  N.  Y.,  Memo.  See  anU, 
p.  376. 
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said,  a  distance  of  twelve  or  fourteen  feet  away,  was  to 
the  effect  that  he  saw  the  plaintiff  as  soon  as  he  got  hurt, 
that  he  saw  him  put  his  hand  to  his  eye,  and  that  he  then 
examined  this  tool  and  found  that  one-half  or  three- 
quarters  of  an  inch  had  broken  off.  Both  the  plaintiff 
and  this  witness  Benson  testified  that  at  that  particular 
time  James  T,  O'Connor  gave  the  direction,  and  it  also 
appears  that  plaintiff  complained  to  O'Connor  in  respect 
of  this  tool ;  that  is,  as  to  whether  or  not  it  was  sufficient 
for  the  purposes  for  which  it  was  designed.  It  also  appears 
in  evidence  that  one  Brennan  worked  on  a  planer  some 
distance  away,  and  that  he  knew  O'Connor  and  that  he 
told  O'Connor  that  the  tools  were  not  fit  to  use,  that 
they  were  sometimes  too  hard  and  sometimes  too  soft. 
'I  told  him,'  he  said,  'three  times  in  a  month  before  the 
accident ' ;  that  is,  he  complained  to  O'Connor  three  times, 
during  one  month,  about  the  character  of  this  tool. 

''Then  you  have  the  testimony  on  the  part  of  the 
plaintiff  of  one  Sinclair,  who  was  a  blacksmith;  he  told 
you  that  he  had  been  tempering  tools  for  twenty  years, 
and  he  narrated  to  you  how  tools  looked  when  properly 
tempered,  and  the  appearance  that  they  had  when  not 
properly  tempered. 

"As  against  this  evidence,  the  defendant  offered  three 
witnesses,  two  of  whom  testified  that  after  the  accident 
they  saw  the  plaintiff,  and  in  conversation  with  them  he, 
the  plaintiff,  suggested  that  the  accident  occmred  because 
he  hit  the  tool  for  the  purpose  of  straightening  it,  and  that 
while  he  was  in  the  act  of  so  doing  a  piece  broke  off  and 
hit  him  in  the  eye ;  while  Mr.  David,  the  third  man,  testi- 
fied that  when  he  inquired  of  the  plaintiff  as  to  the  cause 
of  the  accident  he,  the  plaintiff,  said  that  a  piece  flew  off 
and  hit  him  in  the  eye,  but  he  could  not  recollect  that  the 
plaintiff  at  the  time  said  that  he  hit  the  tool  for  the  pur- 
pose of  straightening  it.  Other  witnesses  were  called  by 
the  defendant,  who  testified  that  they  never  heard  any 
complaints  with  regard  to  the  tools;  and  Mr.  O'Coimor, 
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the  man  who  it  is  claimed  was  in  charge  at  the  time, 
testified  that  the  plaintiff  never  complained  to  him  with 
regard  to  the  tools.  Then  we  have  the  testimony  of  a 
blacksmith,  a  Mr.  Shields,  who  for  thirty  years  has  worked 
in  this  particular  line  of  business,  namely,  tempering 
tools — ^rather  that  he  was  a  blacksmith,  for  thirty  years, 
and  that  he  has  tempered  tools  in  the  manner  as  he  de- 
scribed it  to  you  for  a  period  of  about  twenty  years,  and 
that  he  worked  off  and  on  for  the  defendant  for  seven 
years.  Then  other  witnesses  testified  on  behalf  of  the 
defendant  in  respect  to  incidental  matters  which  you  will 
recall. 

"In  rebuttal  Mr.  Benson  was  recalled,  and  he  again 
told  you  how  Redberg  told  Shields  that  the  tools  were  no 
good,  and  Mr.  Shields  positively  denied  that  any  com- 
plaint was  made  to  him,  and  then  Benson  also  told  you 
how  he  happened  to  be  in  the  blacksmith  shop  on  that 
occasion. 

'^The  question  between  the  two  parties  is  one  of  fact, 
and  the  conflict  in  the  evidence  is  exceedingly  sharp.  You 
must  therefore  square  the  evidence  furnished  by  the  plain- 
tiff with  that  given  by  the  defendant,  and  then  so  squaring 
it,  determine  from  the  probabiUties  of  the  case,  the  sur- 
roimding  circxunstances  and  the  inferences  fairly  to  be 
drawn  from  the  evidence,  as  to  which  of  the  versions  tes- 
tified to  is  the  correct  one,  whether  the  accident  occurred 
as  described  by  the  plaintiff,  or  whether  it  occurred  as 
described  by  the  witnesses  for  the  defendant  who  claim 
that  they  were  informed  by  the  plaintiff  himself  as  to  how 
it  took  place. 

'4t  was  the  rule  before  1902  in  this  State,  that  after 
a  master  had  exercised  reasonable  care  in  providing  his 
employ^  with  reasonably  safe  machinery  and  place  to 
work,  that  an  employ^  assimied  the  risk  of  his  employ- 
ment; that  is  to  say,  that  he  assiuned  all  risks  that  were 
discernible  to  him  by  the  use  of  his  eyes,  and  all  the  risks 
that  were  incident  to  that  particular  employment,  and 
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if  an  accident  occurred  after  the  master  has  complied  with 
the  law  as  I  have  just  stated  it,  then  the  loss,  however 
severe,  was  to  be  borne  by  the  employ^;  and  this  condition 
of  a£fairs  continued  in  this  State  imtil  1902,  when  the 
legislature  passed  what  is  known  as  the  Employers'  Lia- 
bility Act.  I  call  your  attention  particularly  to  that  act, 
because  by  it  the  jury  is  now  made  the  judges;  not  alone 
of  the  facts  in  the  case,  but  also  as  to  whether  or  not  there 
was  an  assumption  of  the  risk  by  the  plaintiff  and  whether 
or  not  the  plaintiff  contributed  to  the  accident  by  remain- 
ing in  the  same  position  with  knowledge  of  the  possible 
risk  to  him.  The  law  in  substance  provides:  That  an 
employer  shall  be  liable  'by  reason  of  any  defect  in  the 
condition  of  the  ways,  works  or  machinery  connected  with 
or  used  in  the  business  of  the  employer  which  arose  from 
or  had  not  been  discovered  or  remedied  owing  to  the  negli- 
gence of  the  employer,  or  of  any  person  in  the  service  of 
the  employer  and  intrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  or  machinery  were  in  proper  condi- 
tion.' And  I  may  say  here  that  the  only  complaint  of 
the  plaintiff  is  in  respect  of  this  tool  which  was  in  use  in 
pimsuing  or  prosecuting  the  work  on  which  he  was  en- 
gaged. By  this  law,  an  employ^  was  also  given  a  cause  of 
action  'by  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  intrusted  with  and  exercising 
superintendence  whose  sole  or  principal  duty  is  that  of 
superintendence  or  in  the  absence  of  such  superintendent, 
of  any  person  acting  as  superintendent  with  the  authority 
or  consent  of  such  employer.'  Now,  it  seems  that  O'Con- 
nor was  a  superintendent  under  another  superintendent 
at  the  tune,  and  it  is  claimed  that  this  act  was  an  act  of 
omission,  and  that  the  defendant  is  liable  for  that  act; 
namely,  that  he,  O'Connor,  was  informed  that  these  tools 
were  improperly  tempered,  and  that  nevertheless  he  told 
the  plaintiff  to  select  the  best  one,  and  go  ahead  and  do 
the  best  he  could,  (that  in  substance  or  effect,)  and  if  I  am 
wrong  about  that  you  gentlemen  must  correct  me,  be- 
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cause  on  all  the  facts  it  is  your  memories  that  must  control 
and  not  that  of  the  court.  It  is  also  provided  by  this  law 
that  an  employ^  by  entering  upon  or  continuing  in  the 
service  of  the  employer  shall  be  presumed  to  have  as- 
sented to  the  necessary  risks  of  the  occupation  or  employ- 
ment, and  no  others.  You  will  recall  what  I  have  just 
said  to  you  with  regard  to  the  law  as  it  existed  before  this 
act  became  efifective,  and  you  •will  observe  the  similarity 
between  the  old  law  and  the  new  one.  It  then  goes  on  to 
enact  that:  'The  necessary  risks  of  the  occupation  or 
employment  shall  in  all  cases  arising  after  this  act  takes 
effect,  be  considered  as  including  those  risks,  and  those 
only  inherent  in  the  nature  of  the  business,  which  remain 
after  the  employer  has  exercised  due  care  in  providing 
for  the  safety  of  his  employes  and  has  complied  with  the 
laws  affecting  or  regulating  such  business  or  occupation 
for  the  greater  safety  of  such  employes.' 

"Now,  one  of  your  inquiries,  among  others,  will  be 
whether  or  not  this  defendant,  as  master,  did  exercise  the 
care  which  the  law  imposed  upon  it,  in  the  selection  of 
the  tools,  so  that  the  employ^  would  be  provided  with 
reasonably  safe  instruments  to  perform  his  work.  Hiat 
question  is  important  both  for  the  plaintiff  and  defendant, 
and  upon  its  determination  the  case  in  part  depends.  If 
it  did,  were  these  risks  to  which  I  have  referred,  the  risks 
inherent  in  the  nature  of  the  business  which  remained  after 
the  employer  had  provided  reasonably  safe  instruments 
with  which  to  do  the  work?  The  answer  to  these  questions 
must  be  f oimd  in  the  evidence. 

"The  plaintiff  at  all  times  imder  the  law  was  bound  to 
exercise  care.  That  is  to  say,  he  was  bound  to  exercise 
that  degree  of  care  and  caution  which  an  ordinarily  pru- 
dent person  would  exercise  while  engaged  in  work  of  the 
character  in  which  he  was  employed  at  the  time.  The  care 
of  the  defendant  I  have  already  referred  to.  If  the  plain- 
tiff exercised  the  care  to  which  I  have  referred,  then  he 
did  all  the  law  required  of  him;  and  so,  conversely,  if  the 
25 
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defendant  exercised  the  d^;ree  of  care  imposed  upon  it, 
then  it  did  all  that  the  law  required  of  it. 

"In  determining  this  question  of  negligence,  you  are 
not  permitted  to  make  what  is  known  as  a  comparison 
of  negligence.  The  defendant  is  liable  only  if  this  accident 
occurred  solely  through  its  negligence;  or,  in  other  words, 
if  by  any  act  of  omission  or  commission  by  the  one  charged 
with  sole  superintendence  this  result  happened  to  the 
plaintiff,  and  you  are  to  determine  whether  or  not  this 
man  O'Connor  was  engaged  at  the  time  in  sole  superin- 
tendence before  this  defendant  can  be  held  at  all.  If  the 
plaintiff  contributed  to  this  injiuy  in  the  slightest  degree 
by  any  act  upon  his  part,  provided  the  act  was  negligent, 
then  under  the  law  he  cannot  recover,  no  matter  how 
severe  the  injuries  he  sustained,  because  then  the  law 
leaves  the  parties  where  it  finds  them. 

"In  weighing  this  evidence  you  will  naturally  be  called 
upon  to  consider  the  witnesses  both  for  and  against  the 
plaintiff,  and  you  must  judge  them  in  determining  the 
truth  of  their  statements,  in  part  at  least,  by  what  you 
have  seen  of  them,  and  the  manner  in  which  they  appeared 
before  you,  and  how  they  impressed  you  in  telling  their 
story.  That  may  be  an  aid  to  you  in  determining  the 
questions  of  fact.  Then  interest  and  bias  is  always  to 
be  considered.  The  plaintiff  is  pecuniarily  interested  in 
the  result  of  this  action  because  he  will  necessarily  gain 
by  a  verdict  in  his  favor.  You  are  also  to  determine 
whether  or  not  Benson  or  Brennan,  who  testified  for  him, 
were  influenced  in  any  way  by  friendship  and  whether 
that  friendly  interest  persuaded  them  in  any  way  to  tell 
the  story  which  they  testified  to  upon  the  stand.  And  also, 
in  weighing  the  evidence  given  on  the  part  of  the  defend- 
ant, you  are  to  determine  interest  and  bias  of  the  witnesses 
in  the  same  way.  Large,  Lane  and  David,  who  testified 
as  to  the  conversation  which  each  claimed  they  had  with 
the  plaintiff,  are  not  interested  either  by  connection  with 
the  defendant  or  as  employ^  of  the  defendant.    They 
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were  at  that  time,  or  at  one  time,  in  the  defendant's  em- 
ploy. None  of  them  are  now  in  the  defendant's  employ — 
when  I  say  'now'  I  mean  at  the  time  of  this  trial.  But 
you  are  to  determine,  nevertheless,  whether  friendly 
interest  persuaded  them  to  come  into  court  to  testify 
as  they  did.  Sinclair,  the  blacksmith  called  for  the  plain- 
tiff, and  Shields,  the  blacksmith  called  for  the  defendant, 
were  so  called  as  experts;  and  I  say  to  you  that  experts 
come  into  court  strongly  biased  in  favor  of  the  party  who 
calls  them,  and  you  may  give  them  just  such  amount  of 
credit  as  you  think  is  justified  by  what  you  have  seen 
and  heard  of  them  on  the  stand  and  from  the  surrounding 
circiunstances  and  probabilities  of  the  case.  Then  as  to 
O'Connor,  who  is  not  now  in  the  employ  of  the  defendant, 
and  to  whom  it  is  claimed  the  original  complaints,  as  to 
the  character  and  condition  of  the  tools,  were  made,  you 
are  also  to  determine  whether  or  not  his  interest,  friendly 
or  otherwise,  persuaded  him  to  testify  in  favor  of  the 
defendant,  although  in  no  way  connected  with  them.  So 
I  say,  without  referring  further  to  the  witnesses  m  the 
case,  after  having  seen  and  heard  them,  you  may  give 
each  and  all  just  that  amoimt  of  credit  which  you  think 
they  merit. 

''The  burden  of  proof  is  upon  the  plaintiff,  and  it  was 
his  duty  imder  the  law  to  satisfy  you  by  evidence  which 
will  fairly  outweigh  that  given  by  the  defendant  that  the 
accident  happened  as  described  by  him,  and  due  to  the 
causes  alleged  by  him  in  his  complaint,  and  asserted  by 
him  upon  the  stand. 

"By  burden  of  proof  is  not  meant  the  greater  nimiber 
of  witnesses  called  upon  one  side  or  the  other,  but  it  refers, 
as  I  think  you  have  heard  me  state  before,  to  the  quality, 
the  essence,  and  the  character  of  the  evidence,  proof  that 
will  carry  with  it  to  your  minds  conviction  not  only  that 
it  is  probable  and  trustworthy,  but  that  it  is  true.  The 
law  never  counts  the  number  of  witnesses;  it  weighs  their 
evidence,  and  while  numbers  may  be  considered,  you  are 
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to  decide  from  the  surrounding  circumstances,  the  proba- 
bilities and  the  inferences  of  the  case,  whether  this  burden 
has  been  sustained;  and  if  it  has  not  been  sustained  to 
your  satisfaction  then  under  the  law  it  is  your  bounden 
duty  to  return  a  verdict  for  the  defendant.  And  so,  in 
weighing  the  evidence,  if  you  shall  find  that  it  is  so  equally 
balanced  that  the  seat  of  negligence  cannot  be  determined 
by  you,  then  your  verdict  must  be  for  the  defendant. 

"Under  the  Employers*  Liability  Law  which  I  have 
read  to  you,  you  are  made  the  judges,  as  I  have  already 
suggested,  whether  the  known  and  obvious  risks  were 
assumed  by  the  plaintiff  from  the  nature  of  the  employ- 
ment and  the  environment  where  the  employment  was 
pursued.  If  you  find  that  the  plaintiff  during  the  coimse  of 
his  employment  knew  of  the  danger  which  existed  and 
that  the  danger  was  open  and  obvious  to  him  so  that  by 
the  use  of  his  eyes  and  the  exercise  of  his  faculties  he  must 
or  should  have  known  from  the  nature  of  the  business 
in  which  he  was  engaged  that  injury  might  result  so  that 
greater  care  if  need  be  was  required  in  the  use  of  them  at 
the  time,  then  it  is  for  you  to  say  whether  or  not  he  as- 
smned  with  knowledge  such  obvious  risks,  and  if  you  find 
that  he  did  assume  them,  your  verdict  must  be  for  the 
defendant.  And  so,  if  you  find  that  the  plaintiff  was 
guilty  of  contributory  negligence  by  his  continuance  in 
the  same  place  and  course  of  emplojrment,  with  knowledge 
and  xmderstanding  of  the  risks  of  injury  to  him,  your 
verdict  must  be  for  the  defendant.  In  this  connection  I 
desire  to  call  your  attention  to  an  additional  circumstance 
in  the  case,  and  it  is  this:  If  you  find  that  this  accident 
was  the  result  of  an  imforeseen  occurrence  which  by  the 
exercise  of  the  care  to  which  I  have  referred  could  not 
be  guarded  against,  then  your  verdict  should  be  for  the 
defendant.  On  the  other  hand,  if  you  resolve  all  of  the 
questions  in  favor  of  the  plaintiff,  and  shall  decide  that 
he  has  satisfied  you  upon  all  the  points  to  which  I  have  ad- 
verted, then  you  will  come  to  the  question  of  damages. 
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and  you  may  consider  the  pain  and  suffering  which  the 
plaintiff  claims  to  have  endured,  the  length  of  time  he 
was  laid  up — I  think  the  evidence  is  that  he  was  for  six 
weeks  in  the  hospital  and  idle  about  a  year;  the  amount  of 
money  he  was  earning  at  the  time,  $4.25  a  day,  and  the 
loss  of  it  during  the  time,  and  the  disabling  effects  of  the 
injury  of  which  he  complains;  but  your  verdict  must  be 
based  strictly  upon  what  is  known  as  compensation.  The 
plaintiff  can  only  be  awarded  such  a  siun  as  will  fairly  and 
reasonably  compensate  him  for  the  injmies  which  he  de- 
scribed to  you.  In  a  case  of  this  kind  we  know  of  no  such 
thing  as  vindictive  damages  or  damages  to  punish  the 
defendant.  They  must  be  based  solely  upon  compensa- 
tion, if  it  shall  be  determined  by  you  that  the  plaintiff 
has  made  out  his  case." 


James  Duffy,  Respondent,  v.  Ons  Elevator  Company, 

Appellant  ^ 

(202  N.  Y.,  Memo.;  aff'g  without  opinion  134  App.  Div.  913,  no 
opinion) 

Negligence;  master  and  servant;  Employers'  Liability  Act;  elec- 
trician removing  wires  in  shop  in  nighttime,  struck  by  traveling 
crane  which  he  was  told  by  foreman  would  not  be  in  operation 
that  night  > 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department, 

1  For  complaint  from  this  case  see  post,  page  390.  See  also  bill  of 
particulars  post,  page  392.   For  charge  of  trial  judge,  see  post,  page  394. 

The  verdict  in  favor  of  the  plaintiff  which  was  affirmed  was  for 
twelve  thousand  five  himdred  ($12,500)  dollars. 

■The  defendant  contended,  among  other  things,  on  the  appeal, 
that  the  alleged  assurance  of  safety  given  by  the  foreman  wherein  he 
stated  that  the  crane  would  not  be  working  that  night,  was  not  binding 
on  the  defendant,  and  cited  Riola  v.  N,  Y,  Central,  etc.,  R.  R.  Co.,  97 
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aflSrming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

Henry  S.  Curtis  and  Frederick  B.  Campbell,  for  appellant. 

John  F.  Brennan,  for  respondent. 

Judgment  affirmed  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Willabd  Babt- 
LETT,  Chase  and  Collin,  JJ.,  concur. 


Form  No.  67 

Complaint;  negilgtnce;  master  and  senrant;  Xfl^ilo7erB' 
Act;  safe  place  to  work;  electrician  at  work  in  shop  at  night  in- 
jured by  traveling  crane  which  he  was  informed  by  foreman 
would  not  be  operated  that  night  > 

New  York  Supreme  Court, 
Westchester  County. 

James  Duffy, 

Plaintiff, 
against 
Otis  Elevator  Company, 

Defendant. 

The  plaintiff  herein  for  an  amended  complaint  re- 
spectfully shows*  to  this  court : 

I.  That  the  defendant,  the  Otis  Elevator  Company,  is 
a  foreign  corporation,  organized  under  the  laws  of  the 
State  of  New  Jersey,  having  its  principal  place  of  business 
in  th,e  city  of  Yonkers,  New  York,  and  having  a  large 
number  of  buildings  or  factories  in  connection  therewith 

App.  Div.  252 ;  89  Supp.  945.    The  plaintiff  did  not  cite  any  authorities 
in  answer  to  this  point. 

» From  Duffy  v.  Otis  Elevator  Co,,  202  N.  Y.,  Memo.  See  anU,  page 
389.  See  bill  of  particulars,  post,  page  392.  For  chai|;e  of  trial  judge 
see  post,  page  394. 
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in  the  city  of  Yonkers  in  its  business  as  an  elevator  com- 
pany, which  instaUs  and  keeps  in  repair  elevators  through- 
out the  country. 

II.  That  on  or  about  the  27th  day  of  April,  1906,  and 
for  some  time  previous  thereto,  the  plaintiff  was  employed 
by  the  defendant  as  a  wirer;  that  on  the  day  aforesaid  he 
was  instructed  by  defendant's  foreman  in  charge  to  remove 
certain  wires  which  wires  were  immediately  adjacent  to 
a  railway  upon  which  a  crane  traveled. 

III.  That  on  the  day  and  at  the  place  aforesaid  while 
the  plaintiff  was  engaged  m  performing  the  work  assigned 
to  him  and  in  the  course  of  his  employment  he  was  struck 
by  a  crane  and  received  severe  and  permanent  injuries 
which  resulted  in  his  arm  being  amputated  and  his  sus- 
taining serious  bruises  and  a  severe  shock. 

rV.  That  it  was  the  duty  of  the  defendant  to  provide 
good,  safe,  secure  and  adequate  machinery,  apparatus  and 
appliances  and  to  use  due  and  reasonable  care  and  provide 
competent  and  careful  fellow  servants,  and  to  protect  the 
said  James  Duffy  from  injury  while  performing  the  said 
work  assigned  to  him. 

V.  That  contrary  to  their  duty  the  said  defendant  pro- 
vided and  used  insecure  apparatus  and  appliances  and 
neglected  to  provide  a  safe  and  suitable  place  in  which 
to  work  and  failed  to  use  due  and  reasonable  care  in  pro- 
viding competent  and  careful  fellow  servants  and  in  pro- 
tecting plaintiff  from  injury  while  performing  the  said 
work  assigned  to  him,  of  all  of  which  the  said  defendant 
had  actual  and  constructive  knowledge. 

VI.  That  the  defendant  herein  was  also  negligent,  in 
that,  during  the  afternoon  preceding  the  ni^t  of  the 
accident,  plaintiff  was  notified  by  the  superintendent, 
the  foreman,  manager,  or  man  in  charge,  representing 
and  acting  in  such  capacity  for  the  defemdant,  that  he, 
the  plaintiff,  should  retiun  after  six  o'clock  in  the  evening, 
and  at  that  time  stated  to  the  plaintiff  that  the  crane 
would  not  then  be  in  opertition;  that  he  should  then  mount 
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to  the  place  where  he  was  mjured  upon  a  construction 
which  there  existed,  and  then  and  there  at  that  place  and 
at  that  time  perform  the  work  assigned  to  him,  at  which 
time  and  place  and  in  pursuance  of  such  instructions 
plaintiff  attempted  to  proceed  with  his  work. 

VII.  That  the  said  accident  would  not  have  happened 
but  for  the  negligence  of  the  defendant,  its  agents  and 
servants. 

VIII.  That  by  reason  of  the  aforesaid  facts  the  said 
plaintiff  hereinbefore  mentioned  suffered  to  his  damage 
in  the  sum  of  twenty-five  thousand  ($25,000)  dollars. 

IX.  That  the  due  notice  prescribed  by  Chap.  600  of 
the  Laws  of  1902  under  the  Employers'  Liability  Act 
was  served  upon  the  defendant  on  July  5th,  1906. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  twenty-five  thousand  ($25,000) 
dollars,  with  costs. 

BrENNAN  &  CURRAN, 

Attorneys  for  Plaintiff, 
16-18  Getty  Square, 

Yonkers,  N.  Y. 
[Verification.] 


Form  No.  68 


Bill  of  particulars  ^ 


Pursuant  to  an  order  secured  by  the  defendant  the 
plaintiff  served  a  bill  of  particulars,  the  substance  of  which, 
excluding  the  title  and  formal  parts,  was  as  follows : 

^'I.  That  the  plaintiff  was  not  supplied  with  the  proper 
tools  or  apparatus,  such  as  ladders,  etc.,  and  a  proper  place 
to  work  in,  and  that  the  defendant  ran  a  crane  upon  a 

» From  Dvffy  v.  Oti8  Elevator  Co.,  202  N.  Y .,  Memo.  See  ante, 
page  389. 
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track  where  the  plaintiff  was  ordered  to  work,  without 
having  a  person  or  Ughts  or  bells  to  notify  the  plaintiff 
of  the  fact  that  the  crane  was  working,  or  was  coming 
on  to  the  place  where  this  plaintiff  was  ordered  to  work, 

"II.  That  this  defendant  did  not  provide  careful  serv- 
ants to  watch  said  crane  and  notify  this  plaintiff  when 
the  same  was  coming  on  or  near  where  he  was  working. 

''III.  That  the  defendant  had  the  said  crane  working 
for  a  long  time,  in  fact,  for  months,  and  using  it  in  the 
same  way  and  manner  in  which  it  was  used  upon  the  day 
of  the  accident  to  the  plaintiff. 

"IV.  That  the  defendant  could  have  prevented  the 
injury  to  this  plaintiff  by  having  a  person  or  persons 
properly  handling  said  crane  and  properly  protecting  him 
while  he  was  at  work  at  the  place  he  was  ordered  to  work 
or  having  a  bell  upon  said  crane  or  some  way  of  notifying 
this  plaintiff  of  the  working  of  said  crane." 

Thereafter  the  defendant  secured  an  order  for  a  further 
bill  of  particulars.  The  plaintiff  not  having  complied 
with  the  order  the  defendant  moved  and  had  an  order 
entered  precluding  the  plaintiff  from  offering  testimony 
as  to  the  matters  covered  in  the  order  for  a  further  bill 
of  particulars.  Thereafter  upon  the  plaintiff's  motion  the 
default  of  the  plaintiff  in  serving  a  further  bill  of  particu- 
lars was  opened  and  the  plaintiff  was  permitted  to  serve 
such  further  bill  of  particulars  upon  the  payment  of  ten 
($10.00)  dollars  costs.  The  fm-ther  bill  of  particulars 
excluding  the  title  and  formal  parts  was  in  the  following 
words : 

''That  the  apparatus,  and  appliances  mentioned  in  the 
complaint  were  insecure,  and  unsafe;  by  reason  of  the 
fact  that  the  crane  which  ran  over  the  plaintiff's  arm  was 
operated  without  a  brake  or  any  other  appliance  by 
means  of  which  it  could  be  stopped,  other  than  by  shutting 
off  the  power;  and  by  reason  of  this  fact  the  defendant 
failed  to  furnish  a  safe  and  suitable  place  in  which  to 
work." 
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Tompkins,  J. : 

''Gentlemen,  we  are  here  as  a  court  and  juiy  to  decide 
the  questions  of  law  and  fact  between  these  parties  accord- 
ing to  the  law  and  evidence,  it  being  the  duty  of  the  court 
to  rule  upon  the  questions  of  law  and  instruct  you  in  the 
rules  of  law  which  shall  direct  and  control  your  deUbera- 
tions,  and  it  being  your  duty  to  pass  upon  and  decide  the 
questions  of  fact  according  to  the  testunony  given  by  the 
witnesses,  without  being  influenced  in  any  wise  by  pas- 
sion, prejudice  or  sympathy.  Counsel  on  both  sides 
agree  with  the  court  in  this  statement,  that  we  are  here 
to  decide  this  case  on  the  law  and  the  facts,  the  law  as  the 
court  states  it  and  the  facts  as  the  witnesses  have  testified 
to  them. 

"It  appears  that  on  the  27th  day  of  April,  1906,  the 
plaintiff  was  seriously  injured  while  in  the  defendant's 
employ  and  in  the  defendant's  factory.  But  that  fact  of 
itself  does  not  entitle  him  to  a  verdict  against  the  de- 
fendant. If  it  did,  we  would  not  have  occupied  so  much 
time  with  the  trial  of  this  case.  Your  work  then  would 
simply  have  been  to  have  assessed  the  damages.  That  is 
not  the  law.  The  fact  that  the  plaintiff  was  seriously 
injured  while  working  for  the  defendant  does  not  of  itself 
establish  the  defendant's  liability  nor  entitle  the  plaintiff 
to  a  verdict  for  damages.  Accidents  happen,  gentlemen, 
every  day  and  everywhere,  in  all  kinds  of  business  and 
among  all  classes  of  men,  and  in  all  kinds  of  employment. 
Accidents  sometimes  are  caused  by  the  carelessness  of 
the  man  who  is  hurt  alone,  and  sometimes  by  the  careless- 
ness of  the  man  for  whom  he  works,  and  sometimes  by 
the  carelessness  of  some  third  person,  and  sometimes  by 
the  carelessness  of  the  employer  and  master  alone,  and 
it  is  only  in  the  latter  case,  it  is  only  where  the  accident 


» From  Duffy  v.  Otis  Elevator  Co,,  202  N.  Y.,  Memo.    See  ante, 
page  389. 
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happens  through  the  fault  of  the  master  alone,  that  the 
injured  employ^  is  entitled  to  recover  damages. 

''The  plaintiff  recognizes  that  to  be  the  law,  and  he 
comes  into  court  and  says  that  he  is  entitled  to  recover 
damages  in  this  case  because,  as  he  alleges  in  his  com- 
plaint, this  accident  was  caused  solely  by  the  carelessness 
and  negligence  of  his  employer,  the  Otis  Elevator  Com- 
pany. 

''Negligence,  gentlemen,  as  the  word  is  used  in  this 
case,  and  the  negligence  which  the  plaintiff  charges  by 
his  complaint  against  the  defendant,  is  the  failing  of  the 
defendant  to  perform  a  duty  which,  as  a  matter  of  law, 
it  owed  to  the  plaintiff. 

"It  was  the  defendant's  duty  as  the  master  and  em- 
ployer to  furnish  the  plaintiff,  the  servant,  with  a  reason- 
ably safe  place  in  which  to  do  the  work  that  he  was  hired 
to  do,  and  if  the  master  failed  in  that  duty,  if  the  defend- 
ant failed  to  furnish  him  with  a  reasonably  safe  place  to 
work  in,  and  that  failure  was  the  sole  cause  of  the  accident, 
then,  as  a  matter  of  law,  the  plaintiff  is  entitled  to  a  ver- 
dict in  this  case. 

"I  have  said  that  it  was  the  master's  duty  to  furnish 
a  reasonably  safe  place,  and  that  means  that  it  was  not 
the  master's  duty  to  make  the  working  place  absolutely 
safe,  perfectly  secure  against  any  possible  accident.  That 
was  not  the  master's  duty,  because  that  is  impracticable 
if  not  impossible,  in  almost  any  line  of  business.  It  was 
the  master's  duty  to  make  the  place  reasonably  safe,  and 
that  in  view  of  the  character  of  the  work  that  was  to  be 
done  there  by  the  plaintiff,  and  the  character  of  the  place 
in  which  the  work  was  to  be  done. 

"All  work  places  are  not  equally  safe,  and  cannot  be. 
One  place  is  more  dangerous  than  another  necessarily, 
because  of  the  kind  of  work  that  is  carried  on.  A  factory 
for  instance,  where  machinery  is  in  motion  and  where 
electricity  is  being  used,  and  where  wheels  are  revolving, 
is  necessarily  more  dangerous  and  more  hazardous  than 
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some  other  places,  a  store,  for  instance,  where  a  clerk  is 
put  to  work  or  a  field  where  a  farm  hand  does  his  work. 
The  nature  of  the  work  that  was  to  be  done  here,  and  the 
character  of  the  place  in  which  it  was  necessarily  to  be 
done,  made  it  impossible  that  the  place  should  be  abso- 
lutely safe  and  proof  against  any  kind  of  an  accident, 
and  so  the  law  is  that  the  master's  duty  is  done  when  he 
makes  the  place,  whatever  it  may  be,  or  wherever  it  may 
be,  reasonably  safe  in  view  of  the  character  of  the  work 
that  is  to  be  done,  and  the  place  in  which  it  is  to  be 
carried  on. 

'^The  plaintiff's  claim  in  this  case  is  that  the  place, 
where  he  was  at  work  at  the  time  of  this  accident,  was 
not  in  a  reasonably  safe  condition;  that  the  master  failed 
to  furnish  him,  for  the  work  that  he  was  directed  to  do 
that  evening,  with  a  reasonably  safe  place  to  work  in. 

'*Now,  the  place  has  been  described  to  you,  and  the 
character  of  the  work  that  he  was  directed  to  do  has  been 
explained.  One  complaint  that  the  plaintiff  makes  is 
that  the  place  was  not  light  enough;  that  the  defendant 
failed  to  furnish  sufficient  light,  and  that  there  was  no 
bell  or  whistle  upon  this  crane  by  which  its  movements 
along  the  track  could  be  known  or  by  which  warning  could 
be  given  of  its  approach,  and  that  as  he  was  at  work  upon 
or  close  to  the  track  upon  which  the  crane  was  being 
operated  at  the  time  of  the  accident  he  was  given  no 
notice,  no  warning,  that  the  crane  was  in  motion  and  was 
approaching  the  place  where  he  was  at  work.  Then,  in 
addition  to  these  things,  the  plaintiff  says  that  the  after- 
noon of  the  accident,  just  before  he  left  for  his  supper,  at 
about  the  closing  down  time  that  afternoon,  he  was  di- 
rected by  foreman  White,  his  foreman  and  superintendent, 
the  man  who  gave  him  instructions  and  directions  con- 
cerning his  work,  and  who  controlled  him  in  his  work  and 
movements  in  and  about  the  factory,  to  go  back  that 
night  after  supper  and  take  down  these  electric  vnres  that 
were  attached  to  the  upright  which  supported  in  part 


Duffy  v.  Otis  Elevator  Company  397 

Chai^ge 

the  track  upon  which  this  crane  was  being  operated,  and 
assured  him,  so  the  plaintifiF  says,  that  the  crane  would 
not  be  operated  that  night,  would  not  be  run  while  he 
was  at  work  upon  or  in  close  proximity  to  the  track. 

"That  is  the  plaintiff's  claim,  and  the  plaintiff  himself 
has  testified  what  his  foreman  and  superintendent  (there 
is  no  dispute  but  that  White  was  the  foreman  and  su- 
perintendent)— directed  him  to  go  there  to  this  place  to 
remove  these  wires  after  supper  and  assured  him  that  the 
crane  would  not  be  running. 

''If  the  plaintiff's  foreman  and  superintendent  gave 
him  that  assurance,  and  then  while  the  plaintiff  was  at 
work  upon  or  in  such  close  proximity  to  the  track  that  he 
was  liable  to  be  injured  by  the  crane,  he,  the  foreman, 
negligently  permitted  the  crane  to  be  run,  or  negligently 
failed  to  warn  the  plaintiff  that  the  crane  was  being  oper- 
ated, or  negligently  failed  to  give  notice  to  the  man  who 
was  operating  the  crane  that  the  plaintiff  had  been  put 
to  work  upon  the  track,  and  if  that  neghgence,  or  either 
of  those  negligent  acts  of  the  foreman  was  the  sole  cause 
of  the  accident,  then  the  master,  the  defendant,  is  charge- 
able with  that  negligence,  and  the  plaintiff  is  entitled  to 
recover  for  his  injxiry.  Gentlemen,  I  think  you  understand 
that,  but  to  make  sure  of  it  I  will  summarize  it.  If  the 
foreman  gave  the  plaintiff  the  assurance  that  that  crane 
would  not  be  run  while  he  was  at  work  there,  and  then 
negligently  permitted  it  to  be  run,  or  negUgently  failed 
to  notify  the  plaintiff  that  it  was  being  run,  or  negUgently 
failed  to  give  notice  to  the  operator  of  the  crane  that  the 
plaintiff  was  there  at  work  upon  the  track,  then  the  master 
is  chargeable  with  that  neghgence  on  the  foreman's  part, 
and  the  plaintiff  is  entitled  to  recover,  provided  that 
negligence  was  the  sole  cause  of  the  accident. 

"The  defendant  admits  that  White  was  the  plaintiff's 
foreman,  and  that  he  directed  the  plaintiff  to  do  this 
work,  which  the  plaintiff  claims  that  he  was  in  the  act 
of  doing  at  the  time  of  the  accident;  but  the  defendant 
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denies  that  the  plaintiff  was  at  work  removing  the  wires, 
or  that  he  was  doing  the  work  which  the  foreman  directed 
him  to  do,  at  the  time  the  accident  occurred,  and  claims 
that  at  the  time  the  accident  occurred,  the  plaintiff  was 
in  the  act  of  raising  himself  to  this  platform  upon  which 
the  work  was  to  be  done,  this  platform  or  scaffold,  and 
that  he  was  carelessly  attempting,  without  a  ladder, 
which  he  might  have  gotten,  a  number  of  them  being 
there,  and  being  within  reach, — ^that  he  was  carelessly, 
without  a  ladder  raising  himself  to  this  scaffold,  using 
his  right  arm,  which  was  injured,  upon  this  track  to  help 
himself  up,  and  that  he  was  in  that  position  at  the  time 
the  accident  happened,  and  that  he  was  careless  in  so 
doing,  and  in  not  using  a  ladder,  or  in  not  using  the  cleats 
which  the  defendant's  witnesses  say  were  there  on  the 
other  side  of  this  pulley  by  which  he  might  have  reached 
the  top  of  the  scaffold.  If  the  accident  happened  in  that 
way,  then  the  defendant  is  entitled  to  a  verdict,  and  the 
plaintiff  cannot  recover,  because  the  plaintiff's  claim  is, 
his  theory  is,  that  he  had  reached  his  work  place  and  was 
at  work  removing  these  wires,  or  imscrewing  them,  pre- 
paratory to  removing  them,  at  the  time  the  accident 
happened,  and  his  claim  must  stand  or  fall  upon  that 
theory. 

''The  defendant  fiu1;her  claims  that  the  place  where 
the  plaintiff  was  put  to  work  was  a  reasonably  safe  place; 
that  it  was  properly  Ughted;  that  there  were  fifty  or  sixty 
other  men  at  work  in  this  same  department,  and  that  the 
crane  was  run  back  and  forth,  necessarily  being  operated 
to  enable  the  other  men  who  were  there  to  do  their  work, 
and  that  the  place  was  in  the  condition,  as  to  light  and  the 
manner  in  which  the  crane  was  operated  and  the  work 
being  done,  that  was  usual  and  ordinary  for  that  kind  of 
work.  In  short,  the  defendant's  claim  is  that  the  place 
as  a  whole,  including  the  place  where  the  plaintiff  was  sent 
to  work,  was  in  a  reasonably  safe  condition,  was  in  such 
condition  as  was  usual  and  ordinary  for  that  kind  of  work. 
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Well,  if  it  was,  as  I  have  already  said,  that  is  all  that  the 
law  required,  and  the  defendant,  in  that  event,  is  not 
liable. 

''The  defendant,  moreover,  denies  that  the  foreman 
gave  the  assurance  that  the  plaintiff  says  was  given,  that 
the  crane  would  not  be  operated  that  night,  and  the  wit- 
ness White,  the  foreman,  has  testified  that  he  does  not 
recollect  having  given  any  such  order  to  the  plaintiff, 
and  the  defendant's  counsel  argues  that  such  an  order  was 
imreasonable,  and  that  it  is  improbable  that  such  an  order 
was  given,  and  that  the  improbabiUty  of  the  thing  sup- 
ports and  corroborates  the  defendant's  claim  now  made 
that  no  such  order  was  given.  And  it  is  said  to  be  im- 
probable that  such  an  order  was  given  because  it  is  con- 
ceded that  the  factory  was  in  operation  that  night;  that 
this  department  was  open,  that  fifty  or  sixty  other  men 
were  there  at  work,  and  that  their  work  required  that  this 
crane  should  be  operated.  Hence,  the  defendant  argues 
that  it  is  unlikely  and  improbable  that  anyone  should 
have  said  that  it  would  not  be  operated. 

"In  answer  to  White's  testimony  on  the  part  of  the 
defendant  that  he  has  no  recollection  of  having  made 
such  a  statement,  that  is,  that  the  crane  would  not  be 
operated,  the  plaintiff  produces  here  an  affidavit,  which 
White  admits  having  signed  and  sworn  to,  in  which  a 
statement  is  contained  to  the  effect  that  he  did  tell  the 
plaintiff  that  the  crane  would  not  be  running  that  night. 
But  White  says  that  when  he  signed  that  paper,  while 
it  was  read  to  him,  or  he  read  it,  he  did  not  know  at  the 
time  that  it  contained  just  that  statement,  and  that  his 
best  recollection  now  is  that  he  never  made  such  a  state- 
ment, or  gave  such  an  assurance  to  the  plaintiff  as  is 
claimed  was  given  in  reference  to  this  crane. 

''Gentlemen,  the  burden  of  proof  upon  all  these  ques- 
tions rests  on  the  plaintiff,  and  the  plaintiff  must  satisfy 
you  by  a  fair  preponderance  of  the  evidence,  first,  that  the 
defendant  failed  to  furnish  him  with  a  reasonably  safe 
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place  in  which  to  work,  and  that  the  foreman.  White, 
gave  this  assurance,  namely,  that  the  crane  would  not  be 
operated  that  night,  and  then  negligently  permitted  it  to 
be  operated,  or  negUgently  failed  to  give  the  plaintiff 
warning  that  it  was  being  operated,  and  unless  you  are 
satisfied  from  the  testimony  that  the  plaintiff  has  made 
out  this  branch  of  the  case,  that  is,  proven  that  the  fore- 
man did  give  this  assurance,  and  then  failed  to  fiunish 
him  with  a  reasonably  safe  place  in  which  to  work,  the 
defendant  is  entitled  to  a  verdict. 

''The  defendant  says  in  addition  to  what  I  have  already 
called  your  attention  to,  that  whatever  the  danger  was 
it  was  obvious  and  apparent,  as  open  and  apparent  to  the 
plaintiff  as  to  any  servant  in  the  defendant's  employ — or 
any  officer  of  the  defendant  company;  that  the  fact  that 
this  crane  was  running,  that  it  was  being  operated,  that 
it  was  likely  to  pass  the  point  ivhere  the  plaintiff  was  at 
work  was  perfectly  open  and  apparent  and  obvious  to 
every  one  there  in  that  department,  including  the  plain- 
tiff. If  it  was,  and  if  the  plaintiff,  while  he  was  there 
at  work  or  as  he  was  about  to  go  to  work,  knew  that  this 
crane  was  being  operated  back  and  forth,  or  was  likely 
to  be  run  over  the  place  where  he  was  about  to  begin  his 
work,  or  if  by  the  exercise  of  reasonable  care  he  should 
have  known  that  the  crane  was  likely  to  be  brought  down 
there  and  upon  or  past  the  place  where  he  was  at  work, 
upon  the  track,  then  it  was  his  duty  to  look  out  for  it,  to 
watch  out  for  it,  and  to  avoid  it,  and  save  himself  from 
accident  and  injmy,  and  if  the  plaintiff  was  in  this  respect 
careless  he  cannot  recover,  no  matter  what  the  conduct  of 
the  defendant  was,  and  no  matter  whether  the  foreman 
gave  him  this  assiu*ance  in  reference  to  the  crane  not 
running  or  not. 

''The  plaintiff's  duty  was  under  the  law  to  exercise 
reasonable  care.  I  have  said  to  you  that  the  defendant's 
duty  to  the  plaintiff  was  to  furnish  him  with  a  reasonably 
safe  place  in  which  to  do  his  work  and  so  the  law  says  that 
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it  was  the  plaintiff 's  duty,  while  at  work  and  while  going 
to  his  work  and  preparing  for  his  work,  to  exercise  reason- 
able care  for  his  own  protection  and  safety. 

''On  that  question,  the  plaintiff  says  that  he  had  a 
right  to  rely  upon  the  foreman's  assurance.  If  you  find 
that  the  assurance  was  given  by  the  foreman  that  the 
crane  would  not  be  operated  while  he  was  there  at  work 
you  are  to  say  how  far  the  plaintiff  had  a  right  to  rely 
upon  that  assurance,  and  to  what  extent  he  was  justified 
in  relaxing  his  own  vigilance. 

''When  one  is  about  to  enter  into  a  dangerous  place, 
or  to  embark  upon  a  hazardous  enterprise,  he  has  a  right 
to  rely  to  some  extent  upon  assurance  that  may  be  given 
to  him  by  one  who  has  authority  to  give  such  assurance, 
and  to  so  speak,  but  he  has  no  right  to  rely  altogether 
upon  it.  No  man  has  a  right  to  surrender  his  life  and 
limbs  altogether  into  the  keeping  of  another,  no  matter 
who  that  person  may  be.  He  must  still  exercise  reasonable 
care,  such  care  as  is  reasonable  under  the  circumstances, 
for  his  own  protection  and  safety.  Now,  then,  what 
under  the  circmnstances,  was  it  reasonable  that  the  plain- 
tiff should  have  done  for  his  own  protection,  and  that  is 
a  question  for  you  to  determine. 

"If  the  plaintiff  was  assured  by  the  foreman  that  the 
crane  would  not  be  operated  that  night,  was  he  justified 
in  assmning  that  the  foreman  meant  what  he  said  and 
knew  when  he  said  it  that  the  crane  would  not  be  operated, 
and  had  he  a  right  to  rely  altogether  upon  that  and  go  to 
work,  assuming  that  the  place  was  perfectly  safe?  Now, 
in  determining  that  question,  gentlemen,  you  must  apply 
your  own  good  judgment  and  experience,  and  your  knowl- 
edge of  the  manner  in  which  men  conduct  themselves,  and 
then  say  what  would  the  ordinarily  prudent  man  have 
done  imder  those  circmnstances:  because  that  is  the  test. 
The  plaintiff  was  required  to  do  what  the  ordinarily 
prudent  man  would  have  done  under  similar  circum- 
stances. 

26 
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''Having  that  assurance  from  the  foreman,  what  would 
a  man  of  ordinary  prudence  have  done?  Would  he  have 
gone  to  his  work  and  assumed  that  the  place  was  safe 
because  the  foreman  said  so,  or  would  he  have  watched 
out,  looked  out  with  his  own  eyes  and  listened  with  his 
ears  to  know  that  the  place  where  he  was  about  to  work 
or  where  he  was  at  work  was  safe. 

"This  question,  gentlemen,  is  always  for  the  jury,  and 
upon  all  Uiese  facts  and  circumstances,  and  upon  aU  the 
testimony  you  must  say  whether  the  plaintiff  at  the  time 
of  this  accident  was  conducting  himself  as  an  ordinarily 
prudent  man  would  have  conducted  himself  under  similar 
circumstances.  If  he  was,  then  he  did  all  that  the  law 
requires  of  him,  and  if  he  was  not,  then  he  cannot  recover, 
no  matter  how  careless  and  negUgent  the  master,  or  the 
foreman,  White,  may  have  been. 

'^On  all  of  these  questions,  gentlemen,  the  burden  of 
proof  rests  upon  the  plaintiff,  and  the  plaintiff  must 
satisfy  you  by  a  fair  preponderance  of  the  evidence,  not 
only  that  the  master  was  negligent,  but  that  he  was  careful 
and  prudent,  and  exercised  reasonable  care,  and  upon 
both  of  these  questions  you  must  find  in  favor  of  the  plain- 
tiff to  entitle  him  to  a  verdict;  and  if  the  plaintiff  has 
failed  to  satisfy  you  by  a  fair  preponderance  of  the  evi- 
dence upon  either  of  these  propositions,  either  as  to  the 
defendant's  negligence,  or  his  own  freedom  from  contribu- 
tory negligence,  then  the  plaintiff's  case  fails,  and  the 
defendant  is  entitled  to  a  verdict.  Or,  if  after  a  full  and 
fair  consideration  of  all  the  testimony,  the  scales  are 
evenly  balanced  upon  either  of  these  two  questions,  if 
you  are  unable  to  decide  whether  the  defendant  was  to 
blame  or  whether  the  plaintiff  was  careful,  if  you  are 
unable  to  determine  from  the  testimony  either  one  of 
these  two  questions  in  favor  of  the  plaintiff,  then  the 
plaintiff,  \mder  the  law,  has  failed  to  make  out  this  case 
and  the  defendant  would  be  entitled  to  a  verdict.  But  if 
the  plaintiff  has  satisfied  you  by  the  testimony  and  by 
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the  circumstances,  and  the  probabilities  of  the  case,  that 
the  master,  the  defendant,  failed  to  furnish  him  with  a 
reasonably  safe  place  in  which  to  do  his  work,  and  after 
giving  him  assurance  of  safety,  was  careless  in  permitting 
the  place  to  become  dangerous  and  imsafe,  and  that  the 
plaintiff,  himself,  was  careful  and  exercised  reasonable 
precaution,  then  the  plaintiff's  case  is  made  out  and  he  is 
entitled  to  a  fair  and  just  compensation  for  his  physical 
injuries,  and  for  his  mental  suffering  incident  to  and  flow- 
ing from  his  physical  hurts,  and  for  all  the  necessary  and 
immediate  consequences  of  those  injuries.  His  right  arm 
was  so  badly  injured  that  it  was  necessarily  amputated  a 
couple  of  inches  above  the  elbow.  Of  course  that  is  a  per- 
manent injury.  He  is  twenty-three  years  of  age,  and  that 
loss  will  go  with  him  as  long  as  he  lives.  He  was  three 
weeks  in  the  hospital,  and  after  that  he  was  confined  to  his 
bed  for  a  week,  and  after  that  for  three  weeks  he  went  out 
occasionally,  and  ever  since  then  he  has  suffered  more  or 
less  pain,  and  has  had  sleepless  nights.  He  was  an  elec- 
trician at  the  time  of  this  accident,  having  by  study  and 
training  prepared  himself  for  that  vocation,  and  the  claim 
is  that  he  will  never  be  able  to  work  at  that  trade  again. 
So  that  if  he  is  entitled  to  a  verdict,  he  is  to  be  paid  for 
his  pain  and  suffering  at  the  time  of  the  accident,  and  for 
all  the  suffering  that  he  has  endured  down  to  the  present 
time,  and  for  all  that  you  can  say  with  reasonable  cer- 
tainty he  will  suffer  in  the  future,  and  for  his  loss  of  his 
arm,  and  for  his  inability  to  work  and  for  the  disability 
under  which  he  will  labor,  and  for  the  inconvenience  he 
will  suffer  by  reason  of  the  loss  of  his  right  arm,  and  the 
loss  of  his  earning  power,  and  for  the  loss  of  his  earnings 
that  you  can  say  with  reasonable  certainty  will  result 
from  the  fact  that  all  through  life  he  must  go  without  his 
right  arm. 

"Crentlemen,  take  this  case  and  consider  it  carefully, 
and  treat  these  parties  as  equals  and  fairly,  and  determine 
these  questions  of  fact.    First,  consider  and  determine 
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whether  the  master  supplied  a  reasonably  safe  place  for 
him  to  work  in.  If  he  did,  that  ends  the  case.  If  he  did 
not,  the  next  question  is,  was  the  plaintiff  careful  and 
prudent?  If  he  was  not,  that  ends  the  ease.  If  both  of 
those  questions  are  determined  in  favor  of  the  plaintiff, 
then  assess  the  damages  at  a  fair  and  reasonable  amount, 
giving  the  plaintiff  all  that  he  is  entitled  to,  and  no  more." 


David  Gorman,  Respondent,  v.  Lynn  B.  Millikan, 

Appellant 

(142  App.  Div.  207;  Third  Department,  January,  1911) 

NegUgence;  master  and  servant;  assumption  of  risk;  charge  of 

trial  court 

1.  Open  and  obvious  risks  about  which  the  servant  is  informed 
are  assumed  by  him  whether  such  risks  are  due  to  the  nature 
of  the  business  or  to  the  negligence  of  the  master. 

2.  A  charge,  therefore,  that  the  employ^  never  assumed  the 
risks  due  to  the  negligence  of  a  master,  is  erroneous,  requiring 
a  reversal  of  a  judgment  in  favor  of  the  employ6.^ 

Appeal  by  the  defendant  from  a  judgment  of  the  Su- 
preme Court  in  favor  of  the  plaintiff,  entered  upon  the 

>  The  Legislature  in  the  amendment  of  1910  (Laws  of  1910,  Chap. 
352)  to  §  202  of  the  Labor  Law  evidently  hJEus  endeavored  to  make  the 
question  of  assumption  of  risk  in  actions  between  master  and  servant 
one  of  fact,  to  be  determined  by  the  jury,  in  all  cases  except  where  the 
risk  is  obvious  and  is  a  necessary  incident  to  the  business.  The  case  in 
the  text  was  tried  before  the  amendment  of  1910  took  effect.  The  prior 
statute  was  contained  in  the  orig^inal  Employers'  Liability  Act.  Laws 
of  1902,  Chap.  600,  §  3.  This  was  amended  materially  by  the  act  of 
1910  and  the  obvious  purpose  of  the  present  law  is  to  make  the  question 
one  of  fact  for  the  jury  in  practically  every  instance  where  the  risk  as- 
sumed is  in  any  wise  due  to  the  default  of  the  master.  This  is  so  be- 
cause the  law  now  provides  that  if  the  employ^  remains  in  his  master's 
service  after  knowledge  of  risks  which  are  not  the  necessary  incidents  of 
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verdict  of  a  jury  for  five  thousand  ($5,000)  dollars,  and 
also  from  an  order  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 
Reversed. 


the  business,  that  there  shall  be  no  presumption  of  law  or  fact  that  he 
assumes  such  risks.  Assumption  of  risk  and  contributory  negligence,  in 
master  and  servant  cases,  are  so  closely  allied  that  it  is  often  difficult  or 
impossible  to  discover  the  line  of  demarcation.  For  example,  where  a 
danger  exists  which  is  due  to  the  negligence  of  the  master,  and  the  ser- 
vant having  full  knowledge  of  the  danger,  which  is  obvious,  and  which 
could  be  removed  so  far  as  a  particular  servant  la  concerned  by  the  ex- 
ercise of  a  small  amount  of  care,  and  yet  the  servant  deliberately  con- 
tinues in  the  dangerous  position  and  is  injured  by  reason  of  the  danger 
which  was  obvious  and  of  which  he  had  knowledge,  the  servant  would 
be  defeated  in  his  action  for  damages,  and  it  is  of  no  consequence 
whether  the  defeat  is  based  on  the  ground  of  the  servant's  contributory 
neglig^ice  or  assumption  of  risk.  This  is  merely  the  working  out  of  the 
rule  of  law  that  where  one  has  violated  a  duty,  which  act  is  liable  to 
caiise  damage  to  another,  that  the  other  must  do  whatever  he  can  im- 
der  the  circumstances  and  in  the  exercise  of  reasonable  care,  either  to 
prevent  the  damages  threatened  or  to  minimize  them  as  much  as  pos- 
sible. This  is  one  of  the  rules  of  law  that  is  founded  on  such  obvious 
principles  of  justice  and  is  so  firmly  settled  in  our  jurisprudence  that  it 
seems  just  as  impossible  to  abolish  it  entirely  by  statute  as  it  was  to 
wipe  out  the  inherent  distinctions  between  an  action  at  law  and  a  suit 
in  equity.  The  legislature  has  materially  modified  the  principles  of  the 
common  law  and  removed  much  of  the  harshness  and  injustice,  as 
viewed  from  a  modem  standpoint,  of  the  rules  governing  the  relation  of 
master  and  servant,  in  respect  to  ph3n3ical  injuries  caused  to  the  servant 
while  in  the  master's  service.  But  the  most  advanced  of  the  Employ- 
ers' Liability  and  Workmen's  Compensation  Acts  recognized  the  princi- 
ple that  the  master  is  not  liable  for  injuries  caused  by  the  servant's  own 
negligence.  The  different  acts  refer  to  the  "gross"  negligence  of  the 
servant,  or  his  "willful"  dieregard  of  instructions,  as  facts  which  relieve 
the  master  from  liability  for  injuries  to  the  servant,  inflicted  while  en- 
gaged in  the  master's  business.  While  the  statute  of  New  York,  referred 
to  above  and  printed  in  connection  with  this  note,  is  very  comprehen- 
sive in  its  declaration  that  the  servant  shall  not  be  presumed  to  have  as- 
Biuned  the  risks  of  the  employment  in  which  he  is  engaged,  exc^t  those 
which  are  necessary  after  the  master  has  performed  his  full  duty,  and 
makes  the  question  of  assumption  one  of  fact  for  the  jury,  nevertheless, 
it  does  recognize  that  under  certain  circumstances  the  conduct  of  the 
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Marcus  T.  Hun  and  Michael  D.  ReiUy,  for  the  ap- 
pellant. 

William  H.  Murray^  John  F.  Murray  and  Andrew  J. 
NeUiSj  for  the  respondent. 

Per  Curiam: 

In  this  action  of  servant  against  master  plaintiff  has 
recovered  a  judgment  for  personal  injuries  due  to  the 

servant  may  be  such  that  he  will  be  deemed  to  have  assumed  the  risk 
of  the  injury  of  which  he  complains.  It  is  true  that  the  Legislature 
has  halted  just  short  of  declaring  that  the  jury  shall  determine  the  law 
as  well  as  the  facts  on  the  question  of  assumption  of  risk,  where  the 
master  has  not  performed  his  full  duty.  The  fact  that  it  has  halted  at 
this  point  shows  that  the  court  still  has  some  function  to  perform  on 
this  question,  when  the  facts  are  undisputed,  or  when  a  verdict  on  the 
facts  is  so  far  unsupported  by  the  evidence  as  to  make  it  necessarily  the 
result  of  passion  or  prejudice. 

Section  3  of  the  original  Employers'  Liability  Act,  together  with  the 
same  statute  (now  Labor  Law,  §  202)  with  the  amendments  of  1910 
(Laws  of  1910,  Chap.  352)  are  printed  below  for  the  purpose  of  eaqr 
comparison.  The  amendment  of  1910  constitutes  a  distinct  advance 
in  this  class  of  legislation  but  has  not,  at  this  time,  been  judicially  con- 
strued. 

§  S.  Assumption  of  risks;  continuing  in  service. 

An  employ^  by  entering  upon  or  continuing  in  the  service  of  the  em- 
ployer shall  be  presiuned  to  have  assented  to  the  necessary  risks  of  the 
occupation  or  employment  and  no  others.  The  necessary  risks  of  the 
occupation  or  employment  shall,  in  all  cases  arising  after  this  act  takes 
effect  be  considered  as  including  those  risks,  and  those  only,  inherent 
in  the  nature  of  the  business  which  remain  after  the  employer  has 
exercised  due  care  in  providing  for  the  safety  of  his  employes,  and  has 
complied  with  the  laws  affecting  or  regulating  such  business  or  occupa- 
tion for  the  greater  safety  of  such  employes.  In  an  action  maintained 
for  the  recovery  of  damages  for  personal  injuries  to  an  employ^  received 
after  this  act  takes  effect,  owing  to  any  cause  for  which  the  emplo3rer 
would  otherwise  be  liable,  the  fact  that  the  employ^  continued  in  the 
service  of  the  employer  in  the  same  place  and  course  of  employment 
after  the  discovery  by  such  employ^,  or  after  he  had  been  informed  of » 
the  danger  of  personal  injury  therefrom,  shall  not,  as  a  matter  of  law, 
be  considered  as  an  assent  by  such  employ^  to  the  existence  or  con- 
tinuance of  such  risks  of  personal  injury  therefrom,  or  as  negligence 
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alleged  negligence  of  the  defendant.  Plaintiff  was  engaged 
in  the  work  of  lowering  heavy  planks  weighing  300  or 
400  pounds  from  the  top  of  a  structure  to  the  ground,  a 
distance  of  about  sixty-five  feet.    The  defendant  has  been 

contributing  to  such  injury.  The  question  whether  the  employ^  under- 
stood and  assumed  the  risk  of  such  injury,  or  was  guilty  of  contributory 
negUgence,  by  his  continuance  in  the  same  place  and  course  of  employ- 
ment with  knowledge  of  the  risk  of  injury  shall  be  one  of  fact,  subject 
to  the  usual  powers  of  the  court  in  a  proper  case  to  set  aside  a  verdict 
rendered  contrary  to  the  evidence.  An  employ^,  or  his  legal  repre- 
sentative, shall  not  be  entitled  under  this  act  to  any  right  of  compensa- 
tion or  remedy  against  the  employer  in  any  case  where  such  employ^ 
knew  of  the  defect  or  negligence  which  caused  the  injury  and  failed, 
within  a  reasonable  time,  to  give,  or  cause  to  be  given,  information 
thereof  to  the  employer,  or  to  some  person  superior  to  himself  in  the 
service  of  the  employer  who  has  intrusted  to  him  some  general  superin- 
tendence, unless  it  shall  appear  on  the  trial  that  such  defect  or  negli- 
gence was  known  to  such  employer,  or  superior  person,  prior  to  such 
injuries  to  the  employ6.    Laws  of  1902,  Chap.  600,  §  3. 

§  20B.  Assumption  of  risks;  contribviory  negligence^  when  a  quesHon 
of  fact. 

An  employ^  by  entering  upon  or  continuing  in  the  service  of  the 
employer  shall  be  presumed  to  have  assented  to  the  necessary  risks 
of  the  occupation  or  employment  and  no  others.  The  necessary  risks 
of  the  occupation  or  employment  shall,  in  all  cases  arising  after  this 
article  takes  effect,  be  considered  as  including  those  risks,  and  those 
only,  inherent  in  the  nature  of  the  business  which  remain  after  the 
employer  has  exercised  due  care  in  providing  for  the  safety  of  his  em- 
ployes, and  has  complied  with  the  laws  affecting  or  regulating  such 
business  or  occupation  for  the  greater  safety  of  such  employ^.  In 
an  action  brought  to  recover  damages  for  personal  injury  or  for  death 
resulting  therefrom  received  after  this  act  takes  effect,  owing  to  any 
cause,  including  open  and  visible  defects,  for  which  the  employer 
would  be  liable  but  for  the  hitherto  available  defense  of  assumption 
of  risk  by  the  employ^,  the  fact  that  the  employ^  continued  in  the 
service  of  the  employer  in  the  same  place  and  course  of  employment 
after  the  discovery  by  such  employ^,  or  after  he  had  been  informed 
of  the  danger  of  personal  injury  therefrom  shall  not  be,  as  matter  of 
fact  or  as  matter  of  law,  an  assumption  of  the  risk  of  injury  therefrom, 
but  an  employ^,  or  his  legal  representative,  shall  not  be  entitled  under 
this  article  to  any  right  of  compensation  or  remedy  against  the  em- 
ployer in  any  case  where  such  employ^  knew  of  the  defect  or  negli- 
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found  negligent  in  not  furnishing  adequate  appliances 
or  instrumentalities  for  the  work.  The  court  in  charging 
the  jury,  after  reading  §3  of  the  Employers'  Liability 
Act  relating  to  the  assumption  of  risks  by  the  employ^, 
stated  with  somewhat  more  than  usual  emphasis  that  an 
employ^  never  assumed  risks  due  to  the  negligence  of 
the  master;  that  he  assumed  the  risks  of  the  business 
inherent  in  the  occupation,  and  which  he  knew  about  and 
understood,  but  never  assumed  risks  due  to  the  negligence 
of  the  master.  With  varied  phraseology  the  counsel  for 
the  defendant  at  the  close  of  the  charge  made  several 
requests,  the  purpose  of  which  was  to  have  the  jury  in- 
structed that  even  though  the  defendant  was  negligent, 
if  such  negligence  was  obvious  and  known  to  the  jdaintiff, 
he  might  nevertheless  have  assumed  the  risk  of  such 
negligence.  The  court  declined  to  charge  these  proposi- 
tions and  steadily  adhered  to  the  position  taken  in  the 
main  charge.  The  learned  trial  justice  was  in  error. 
MiUtgan  v.  Clayville  Milling  Company,  137  App.  Div.  383; 
Bria  v.  Westinghouae,  Church,  Kerr  &  Company,  133  id, 
346.  There  has  perhaps  been  more  or  less  confusion  in 
regard  to  this  question,  but  as  stated  in  the  cases  cited 
the  principle  enunciated  by  the  learned  trial  justice  relates 
only  to  incidental  risks  and  has  no  relation  to  open  and 
obvious  risks  which  the  servant  knows  about,  whether 
such  risks  are  due  to  the  negligence  of  the  master  or  to 
the  nature  of  the  business.  In  the  present  case,  assuming 
the  defendant  to  have  been  negligent,  it  is  a  serious  ques- 
tion on  the  facts  whether  the  plaintiff  did  not  fully  imder- 

gence  which  caused  the  iajuiy  and  failed,  within  a  reasonable  time,  to 
give,  or  cause  to  be  given,  infonnation  thereof  to  the  employer,  or  to 
some  person  superior  to  himself  in  the  service  of  the  employer,  or  who 
had  intrusted  to  him  some  superintendence,  unless  it  shall  appear  on 
the  trial  that  such  defect  or  negligence  was  known  to  such  employer, 
or  superior  person,  prior  to  such  injuries  to  the  employ^;  or  unless  such 
defect  could  have  been  discovered  by  such  employer  by  reasonable 
and  proper  care,  tests  or  inspection.  Labor  Law  as  amended  by  Laws 
of  1910,  Chap.  352,  in  effect  Sept.  1, 1910. 
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stand  that  he  was  working  with  insufficient  appliances 
and  with  knowledge  of  the  danger  arising  therefrom. 
The  question  of  the  assumption  of  risk  by  plaintiiBT  was 
of  vital  importance,  and  the  jury  should  have  been  care- 
fully and  accurately  instructed  in  reference  thereto.  The 
error  of  the  court  was,  therefore,  a  substantial  one,  and 
may  very  easily  have  been  the  pivotal  factor  in  the  minds 
of  the  jury  in  reaching  their  verdict. 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


Frederick  Ludwig  and  Another,  as  Executors,  etc.,  of 
George  Mouter,  Deceased,  Appellants,  v.  Leon 
GoLDENBERG  and  Another,  Composing  the  Firm  of 
GoLDENBERG  &  CoHEN,  Respondents 

(71  Misc.  119;  Supreme  Court,  Appellate  Term,  March,  1911) 

Evidence;  deceased  person;  Code  of  Civil  Procedure,  §  829;  pres- 
ence of  other  persons  at  interview 

1.  Testimony  of  a  conversation  with  a  deceased  person,  which 
is  incompetent  under  §  829  of  the  Code  of  Civil  Procedure  is 
not  made  competent  merely  by  the  fact  that  there  were 
other  persons  present  when  the  conversation  took  place. 

Appeal  by  plaintiffs  from  a  judgment  in  favor  of  the 
defendants,  rendered  in  the  Municipal  Court  of  the  city 
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of  New  York,  borough  of  Manhattan,  Fifth  District, 
after  trial  by  the  court  without  a  jury. 
Reversed. 

Einstein,  Toumsend  &  Guiterman,  for  appellants. 

Oscar  Englander  {Louis  Kunen,  of  counsel),  for  re- 
spondents. 

BuuR,  J. : 

Plainti£fs,  executors  of  one  Mouter,  deceased,  sued 
defendants  for  three  hundred  ($300)  dollars,  being  the 
balance  of  contract  price  for  setting  stones  in  a  doorway. 
The  defense  was,  in  substance,  that  the  stones  were 
cracked,  and  that,  therefore,  the  contract  had  not  been 
performed. 

One  of  the  plaintiffs  testified  that  he  had  had  a  con- 
versation with  one  of  the  defendants,  at  which  plaintiff 
asked  for  the  payment  of  the  three  hundred  ($300)  dollars; 
that  said  defendant  thereupon  promised  to  pay  one  hun- 
dred fifty  ($150)  dollars  immediately  and  the  remaining 
one  hundred  fifty  ($150)  dollars  as  soon  as  the  cracks  in 
the  stones  were  repaired.  This  conversation  was  not 
denied.  Plaintiff  claims  that  it  amounts  to  an  account 
stated. 

Defendant's  testimony  on  this  point  was  as  to  two  con- 
versations with  the  deceased  in  which  the  deceased  is 
alleged  to  have  said  that  he  would  replace  the  broken 
stones. 

Defendant's  first  testimony  as  to  the  first  conversation 
with  the  deceased  was  given  in  reply  to  the  question, 
"What  did  you  do  with  reference  to  their  (the  stones) 
condition?  "  The  answer  above  related  was,  of  course,  not 
responsive.  Plaintiff's  counsel,  however,  made  no  objec- 
tion to  the  incompetency  of  the  testimony  until  eight  or 
ten  questions  further  along,  when  defendant  was  asked 
whether  he  had  had  another  conversation  with  Mouter. 
After    that  question  was  answered,  plaintiffs'  coimsel 
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moved  ''to  strike  out  the  conversations  with  Mr.  Mouter, 
who  is  dead.''  I  think  the  objection  sufficiently  pointed 
out  the  intention  to  raise  the  incompetency  of  the  testi- 
mony under  §  982;  but  I  am  seriously  in  doubt  whether 
plaintiff  did  not  waive  the  objection  by  not  making  it 
when  the  last  question  was  asked  and  before  it  was  an- 
swered, and  by  waiting  too  long  after  the  first  question 
had  been  answered.  A  little  further  on,  however,  the 
witness  was  asked  whether  he  had  a  conversation  with 
Mouter  when  the  latter's  wife  and  daughter  were  present. 
Immediate  objection  to  this  was  taken,  but  the  court  said: 
''I  will  allow  the  witness  to  testify  to  any  conversation 
had  in  the  presence  of  his  wife  and  daughter."  This  was 
error,  and  was  duly  excepted  to.  There  is  no  qualification 
of  the  inhibition  of  §  829,  which  renders  testimony  of  a 
conversation  with  a  deceased  person  competent,  because 
merely  of  the  presence  of  third  persons.  That  rule  has 
application  only  to  confidential  conmiiuiications  as  be- 
tween attorney  and  client,  and  then  only  because  the 
presence  of  third  parties  is  proof  that  the  conversations 
were  not  confidential. 

It  is  true  that  plaintiff  cannot  be  said  to  have  proved 
performance  of  his  contract,  since  he  admitted  that  the 
stones  were  broken  almost  immediately  after  they  had 
been  set;  but  his  uncontradicted  testimony  as  to  the  con- 
versation with  the  defendant  probably  proved  at  least 
an  acceptance. 

The  judgment  in  favor  of  the  defendants  would  scarcely 
seem  to  be  warranted,  except  upon  consideration  of  the 
incompetent  testimony  above  referred  to;  and  at  least  a 
substantial  part  of  it  was  duly  objected  to  in  time. 

Judgment  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

Seabury  and  Page,  JJ.,  cpncmr  in  the  result. 

Judgment  reversed. 
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Jeffrey  Shitb,  Appellant,   v.  Wiluam  Geiger,  Re- 
spondent 

(202  N.  Y.  306;  May,  1911;  rev'g  134  App.  Div.  930) 


Reference;  signins  findings  by  referee;  direction  to  enter  judg- 
ment; sending  report  back  to  referee  for  correction 


1.  A  referee  to  hear  and  determine  must  sign  the  findingB  with 
his  complete  signature,  and  a  report  which  contains  merely 
his  initials  as  indicating  the  facts  found  or  refusals  to  find  is 
insufficient. 

2.  A  referee's  report  should  contain  a  specific  direction  for  the 
entry  of  a  judgment  and  a  statement  merely  "that  the  de- 
fendant is  entitled  to  judgment  upon  the  merits/'  without  a 
specific  direction  for  the  entry  of  a  judgment,  is  insufficient. 

3.  When  a  referee's  report  is  irregular  by  reason  of  the  failure 
of  the  referee  to  sign  the  findings  or  to  direct  the  entry  of  a 
judgment  the  proper  practice  is  to  send  the  report  back  to 
the  referee  for  correction. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  Department, 
which  affirmed  a  judgment  in  favor  of  defendant  entered 
on  a  referee's  report. 

This  action  was  brought  by  a  real  estate  broker  to  re- 
cover the  compensation  alleged  to  be  due  him  from  the 
defendant  for  his  services  in  procuring  a  purchaser  of 
certain  real  estate  in  the  town  of  Babylon,  coim^ty  of 
Suffolk.  The  complaint  alleges  that  the  defendant  em- 
ployed the  plaintiff  as  a  broker  to  find  and  procure  a  pur- 
chaser and  that  the  plaintiff  did  find  and  procure  one, 
who  entered  into  contract  accordingly.  He  demanded 
judgment  for  the  sum  of  three  hundred  sixty-four  dollars 
and  sixty-ei^t  cents  ($364.68),  alleged  to  be  the  reason- 
able and  usual  commission  in  such  cases.  The  defendant 
by  his  answer  put  at  issue  all  the  material  allegations  of  the 
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complaint.  A  judgment  entered  dismissing  the  com- 
plaint, with  costs,  was  affirmed  by  the  Appellate  Division, 
one  of  the  justices  dissenting,  and  the  plaintiff  appealed 
to  this  court. 

Sidney  H.  Swezey,  for  appellant. 

Percy  L.  Houael,  for  respondent. 

Vann,  J. : 

The  issues  in  this  action  were  duly  referred  to  Clinton 
M.  Flint,  Esq.,  to  hear  and  determine  and  the  case  was 
tried  and  submitted  to  him  for  decision.  He  has  made 
no  report  as  yet,  although  judgment  has  been  entered  in 
favor  of  the  defendant.  He  wrote  a  brief  opinion  and 
signed  it  as  referee,  stating  that  he  was  unable  to  find 
from  the  evidence  that  the  plaintiff  was  the  procuring 
cause  of  the  sale  and  giving  his  reasons  for  reaching  this 
conclusion.  He  found  no  facts  therein,  however,  and  gave 
no  direction  for  judgment.  A  paper  anpears  in  the  judg- 
ment roll  headed,  ''Plaintiff's  reque^  to  find,"  which 
recites  the  reference  to  Mr.  Flint  and  states  that,  ''I, 
Clinton  M.  Flint,  referee,  do  hereby  make  and  find  the 
following  findings  of  fact  and  conclusions  of  law  with  re- 
spect thereto."  Then  follow  nineteen  findings  of  fact  with 
four  conclusions  of  law,  imdemeath  each  of  which  is 
written,  ''Found,  C.  M.  F.,"  or,  "Refused,  C.  M.  F." 
The  final  conclusion  of  law  as  requested  is,  "That  the 
plaintiff  is  entitled  to  recover  from  the  defendant  the  smn 
of  $364.68  with  interest."  Underneath  this  is  written, 
"Refused,  C.  M.  F." 

There  is  also  another  paper  headed,  "Defendant's  re- 
quests to  find,"  which  states  that,  "the  defendant  requests 
the  court  to  find  as  facts"  and  then  follow  thirty-five 
separate  statements  of  fact  and  underneath  each  of  these 
is  written,  "Found,  C.  M.  F.,"  or,  "Refused,  C.  M.  F." 
Three  conclusions  of  law  were  requested,  each  one  of 
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which  was  marked,  "Found,  C.  M,  F.,"  the  third  being 
''That  the  defendant  is  entitled  to  judgment  upon  the 
merits,"  but  there  was  no  direction  for  judgment.  Other 
than  these  requests  to  find  thus  marked  by  the  initials  of 
the  referee  there  is  nothing  in  the  record  to  authorize  the 
entry  of  judgment.  The  clerk,  however,  entered  a  judg- 
ment,  which  after  reciting  that  the  case  had  been  duly 
referred  and  that  the  referee  had  made  and  filed  his  deci- 
sion directing  that  the  defendant  have  judgment  on  the 
merits,  dismissed  the  complaint,  with  costs. 

Section  1019  of  the  CJode  of  CSvil  Procedure  provides 
for  a  "written  report,"  and  §  1022  requires  that  "The 
decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the 
facts  foimd  and  the  conclusions  of  law,  and  direct  the 
judgment  to  be  entered  thereon,  which  decision  so  filed 
shall  form  part  of  the  judgment  roll."  We  find  in  the 
record  no  decision  such  as  this  section  requires,  but  simply 
an  opinion  and  the  requests  of  both  parties  with  the  dis- 
position thereof  by  the  referee  as  required  by  §  1023  of 
the  C!ode.  There  #as  no  direction  for  the  entry  of  judg- 
7Jient  dismissing  the  complaint  on  the  merits,  with  costs, 
although  judgment  was  entered  by  the  clerk  in  that  form. 

Moreover,  the  requests  were  not  signed  by  the  referee, 
except  with  his  initials,  and  those  proposed  by  the  de- 
fendant contained  nothing  by  way  of  recital  or  otherwise 
to  show  whose  initials  they  were  or  in  what  capacity  they 
were  attached.  The  referee  evidently  did  not  intend 
that  judgment  should  be  entered  upon  the  requests  as 
disposed  of  by  him,  but  that  the  attorney  for  the  prevail- 
ing party  should  prepare  formal  findings  and  present 
them  to  him  for  his  official  signature.  The  general  prac- 
tice requires  this,  and  while  the  Code  does  not  in  terms 
say  that  the  referee  must  sign  the  decision  by  subscribing 
his  name,  the  intention  of  the  legislature  in  that  regard  is 
plainly  to  be  implied.  A  report  in  writing  must  be  authen- 
ticated by  the  signature  of  the  referee,  and  mere  initials 
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are  not  a  signature  in  legal  proceedings.  The  surname  is 
an  essential  part'  of  an  official  signature,  preceded  either 
by  the  initials  or  by  the  entire  given  name.  It  would  be 
loose  and  unsafe  to  allow  the  use  of  mere  initials  in  the 
place  of  the  usual  signature  to  authorize  the  entry  of 
judgment  for  hundreds  of  thousands,  or  even  for  millions 
of  dollars.  While  the  decisions  of  the  Appellate  Comi» 
are  not  usually  signed  by  the  judges  in  any  way  they  are 
handed  to  the  clerk  in  open  court  and  thereby  authenti- 
cated most  completely.  The  report  of  a  referee,  however, 
and  the  decision  of  the  whole  issues  of  fact  and  law  after 
the  trial  of  a  case  by  the  court  without  a  jury  are  not 
handed  down  in  open  comi;  and  should  be  authenticated 
by  the  official  signatiu^  at  length. 

It  is  true  that  in  the  transaction  of  certain  kinds  of  bus- 
iness, initials  are  sufficient  to  satisfy  the  law.  Thus,  sign- 
ing by  the  initials  of  the  party  to  be  charged  has  been  held 
to  comply  with  the  Statute  of  Frauds.  Salmon  FaUa  Mfg. 
Co.  V.  Goddardf  14  How  (U.  S.),  446;  Sanborn  v.  Flagler, 
91  Mass.  474;  PhiUimore  v.  Barry,  1  Campb.  (N.  P.)  513. 

So  it  was  held  in  Palmer  v.  Stephens,  1  Denio,  471, 
that  one  may  become  liable  as  maker  of  a  note  by  signing 
the  initials  of  his  name  thereto,  intending  thereby  to  bind 
himself,  but  this  case  has  not  escaped  criticism.  Sheffield 
V.  Ladue,  16  Minn.  392. 

The  initials  of  the  name  of  the  holder  of  a  check  written 
on  the  back  of  it  were  held  in  an  early  case  enough  to 
charge  him  as  indorser.  Merchants'  Bank  v.  Spicer, 
6  Wend.  443. 

The  signing  in  these  cases,  however,  was  by  private 
individuals  in  the  transaction  of  private  business,  and 
we  think  that  greater  formality  is  required  in  signing  an 
official  report  which  may  authorize  the  entry  of  judgment 
for  the  recovery  of  a  vast  sum  of  money  or  the  award  of 
relief  by  injunction  which  may  suspend  the  operation 
of  business  conducted  on  an  extensive  scale.  The  referee 
in  making  his  official  report  represents  the  sovereignty 
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of  the  state  in  a  formal  act  of  justice,  and  his  action  should 
be  authenticated  in  a  formal  way  on  account  of  the  im* 
portance  and  dignity  of  the  act. 

The  authorities  upon  the  subject  tend  to  support  these 
views,  although  not  all  those  cited  are  directly  in  point. 
Benjamin  v.  AUen,  35  Hun,  115;  People  ex  rel.  Havron  v. 
DaUon,  77  App.  Div.  499;  Kent  v.  Common  Council  of 
Binghamion,  90  App.  Div.  663;  Edinger  v.  McAvoy,  134 
App.  Div.  869;  Oilman  v.  Prentice,  132  N.  Y.  488;  Matter 
of  Sprague,  125  N.  Y.  732;  Matter  of  Kellogg,  104  N.  Y. 
648;  HewleU  v.  Elmer,  103  N.  Y.  156,  164;  Angeinne  v. 
Jackson,  103  N.  Y.  470;  Bridger  v.  Weeks,  30  N.  Y.  328. 

In  Benjamin  v.  Allen  it  was  held  that  findings  of  fact 
and  conclusions  of  law  must  be  made  and  signed,  and 
that  the  signature  of  the  trial  judge  is  required,  citing 
Thomas  v.  Tanner,  14  How.  Pr.  426;  Burger  v.  Baker, 
4  Abbott,  11;  Bridger  v.  Weeks,  30  N.  Y.  328.  It  was 
further  held  that  the  county  clerk  was  not  authorized  to 
enter  judgment  upon  an  opinion,  and  that  there  could  be 
no  review  upon  a  trial  of  an  issue  of  fact  unless  a  decision 
was  signed  and  filed.  The  appeal  in  that  case  was  dis- 
missed. 

In  People  ex  reL  Havron  v.  Dalton,  Judge  Willard  Bart- 
lett,  speaking  for  the  court,  said:  ''Where  the  requisite 
findings  or  decision  have  been  omitted  upon  the  trial  of 
an  action  and  the  case  on  appeal  has  disclosed  such  omis- 
sion, it  has  been  the  custom  of  this  court  to  remit  the 
case  to  the  trial  judge,  in  order  that  the  requisite  decision 
may  be  made  nunc  pro  tunc^*  (p.  500),  citing  HaU  v. 
Beston,  13  App.  Div.  116;  Shaffer  v.  Martin,  20  App.  Div. 
304. 

The  same  course  was  pursued  in  Kent  v.  Common  Coun- 
cil of  Binghamton,  where  it  was  said:  "No  motion  having 
been  made  to  vacate  the  judgment  for  want  of  a  decision, 
we  must  reverse  it  and  will  do  so,  without  costs  to  either 
party,  and  remit  the  case  to  the  Special  Term  for  decision" 
(p.  555). 
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In  Edinger  y.  McAvoy  separate  and  distinct  findings 
of  fact  and  law  were  submitted  by  codefendants  and 
instead  of  noting  in  the  margin  of  these  statements  the 
manner  in  which  each  proposition  was  disposed  of  as 
required  by  §1023,  the  court  signed  the  two  statements 
of  findings  proposed  at  the  end  of  each  and  the  record 
presented  no  other  decision  signed  by  the  court.  It  was 
held  that  the  two  sets  of  findings  although  duly  signed 
could  not  be  treated  as  a  decision  and  that  the  judgment 
entered  thereon  was  premature.  The  judgment  was 
reversed  and  the  case  remitted  to  the  Trial  Term,  without 
costs  of  appeal  to  either  party. 

In  Gilman  v.  Prentice  the  appeal  was  dismissed  and  in 
Matter  of  Sprague  the  judgment  was  affirmed. 

It  will  be  observed  upon  consulting  the  authorities 
that  the  practice  pursued  on  appeal  when  findings  have 
not  been  made  and  signed  so  as  to  satisfy  the  statute, 
is  in  a  doubtful  and  uncertain  state.  In  some  cases  the  ap- 
peal was  dismissed.  In  others  the  judgment  was  affirmed, 
while  in  others  stiU  the  judgment  was  reversed  and  the 
case  remitted  to  the  court  or  rdferee. 

If  the  appeal  is  dismissed  a  judgment  entered  without 
authority  is  allowed  to  stand,  while  in  case  of  affirmance 
such  a  judgment  is  sanctioned  and  sustained.  Neither 
result  is  logical  or  satisfactory,  for  there  is  no  review  and 
the  unauthorized  judgment  remains  upon  the  records  of 
the  court,  although  the  rights  of  the  parties  have  not 
actually  been  determined.  Assuming  that  the  record 
may  be  cleared  by  motion,  it  is  better  to  clear  it  on  the 
appealji  if  one  is  taken,  and  an  appellate  court  has  an 
inherent  right  to  do  so. 

By  reversing  the  judgment  before  us  as  prematurely 
entered  the  record  will  be  cleared,  but  a  new  trial  should 
not  be  granted,  for  none  is  needed,  as  the  action  has  been 
tried  although  not  yet  decided.  While  the  referee  has 
annoujQced  hia  conchision  in  an  opinion,  he  has  not  offi- 
cially determined  the  issues,  and  exact  justice  can  be  done 
27 
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only  by  remitting  the  case  to  him  for  formal  decision  as 
required  by  law.  As  both  parties  are  in  fault  for  arguing 
the  appeal  upon  the  record  in  such  a  condition,  neither 
should  recover  the  costs  of  appeal. 

The  judgment  should  be  reversed,  and  the  action  re- 
mitted to  the  referee  for  decision,  without  costs  to  either 
party. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Werner,  Willard 
Bartlett  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 


Arthur  T.  Raicsay,  Respondent,  v.  Abraham  P.  Miller, 

et  al.,  Appellants 

(202  N.  Y.  72;  April,  1911,  rev'g  135  App,  Div.  603) 

Nonsuit;  motion;  pointing  out  defects;   direction  of  a  yerdict; 
ratification  of  imautliorized  acts  of  another  ^ 

1.  On  a  motion  for  a  direction  of  a  verdict  the  same  rule  applies 
as  to  a  motion  for  a  nonsuit  where  it  is  made  because  of  a 
defect  in  formal  proof  and  it  cannot  be  granted  imless  the 
defect  is  specifically  pointed  out. 

2.  A  person  may  ratify  the  acts  of  another  whether  or  not  that 
other  was  his  agent  at  the  time  the  acts  were  committed  or 
whether  or  not  such  acts  were  in  excess  of  the  authority  of 
the  person  committing  them. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  CJourt  in  the  First  Judicial  Department, 
aflSrming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court. 

Reversed. 

^  See  next  aucoeediog  case  of  Bail  v.  N,  7.,  N.H.dbH.B.JEt.  Co,, 
pod^,  page  423. 
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Benjamin  N.  Cardozo,  for  appellants. 
WiUiam  W.  Mumfordy  for  respondent. 

CULLEN,  Ch.  J. : 

The  defendants  were  stockbrokers  in  the  city  of  New 
York,  having  a  branch  office  in  Washington,  of  which 
one  Ludwig  was  the  manager.  In  January,  1907,  the 
plaintiff  commenced  to  speculate  in  stocks  through  the 
Washington  branch,  depositing  the  sirni  of  one  thousand 
($1,000)  dollars,  to  which  were  subsequently  added  the 
further  sums  of  three  thousand  ($3,000)  dollars  and  two 
thousand  ($2,000)  dollars.  On  July  6th  the  plaintiff 
ordered  the  sale  of  all  the  stocks  the  defendants  were 
carrying  for  him  and  that  his  account  be  closed.  On  the 
8th  he  received  a  message  from  Ludwig's  wife  stating  that 
Ludwig  was  at  home  ill,  and  the  plaintiff  went  to  see  him. 
Ludwig  then  told  the  plaintiff  that  his  money  was  all 
gope,  that  he,  Ludwig,  had  not  given  the  defendants 
orders  for  the  piu*chase  of  the  stock  the  plaintiff  had 
ordered,  but  for  other  stocks  not  directed  by  the  plaintiff, 
and  then  said  to  the  plaintiff:  ''If  you  will  just  be  quiet 
and  will  not  do  anything  about  it  I  will  readjust  this 
matter  and  pay  you  your  money."  Ludwig's  wife  said 
to  the  plaintiff:  "Mr.  Ramsisty,  this  house  belongs  to  me, 
and  you  know  that  it  is  worth  four  or  five  thousand  dollars 
and  I  will  deed  it  to  you  to  pay  back  the  money  that  has 
been  wrongfully  used  of  yoiUB."  She  also  said  that  her 
brother  had  money  and  she  woidd  send  for  him  and  they 
would  adjust  this  matter.  Finally  the  plaintiff  told  Lud- 
wig that  he  would  wait  for  an  adjustment  to  be  made.  On 
cross-examination  he  testified  that  Ludwig  and  his  wife 
stated  to  him  that  if  he  woidd  be  quiet  and  would  not  do 
anything  about  it,  Ludwig  would  adjust  the  matter  and 
save  the  plaintiff  his  money,  and  that  the  plaintiff  told 
Ludwig  that  he  would  keep  quiet  if  he  would  adjust  the 
matter,  as  he  promised.    Ludwig  subsequently  gave  to 
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the  plaintiff  as  security  a  policy  of  life  insurance  and  also 
some  shares  of  mining  stock.  These  were  returned  to 
Ludwig  in  the  winter  of  1907  or  in  the  early  part  of  1908. 
After  this  conversation  the  plaintiff  did  not  teU  the  defend- 
ants an}rthing  about  the  transaction  until  Novemba*  8, 
1907,  when  he  first  communicated  with  the  defendants 
about  the  wrong  that  Ludwig  had  done,  and  this  action 
was  commenced  on  February  5th,  1908.  The  answer 
of  the  defendants  was  to  the  effect  that  the  plaintiff's 
deposit  had  been  exhausted  except  a  balance  of  eleven 
dollars  and  two  cents  (SI  1.02)  by  losses  on  purchases 
and  sales  made  for  his  account,  and  by  payments  made  to 
him  of  money.  The  defendants  rendered  the  plaintiff  a 
statement  of  his  accounts  showing  the  various  transac- 
tions which  they  claimed  to  have  been  effected  on  his 
behalf.  This  account  the  plaintiff  repudiated.  On  the 
trial  it  was  proved  by  the  plaintiff's  testimony,  which 
was  not  contradicted,  that  nearly  all  the  purchases  and 
sales  assumed  to  be  made  by  the  defendants  on  his  ac- 
count were  not  authorized  by  him,  but  ordered  by  Lud- 
wig without  the  plaintiff's  authority.  Excluding  the  un- 
authorized transactions  the  balance  due  the  plaintiff  was 
the  sum  of  five  thousand  eight  hundred  sixty  ($5,860) 
dollars  and  interest.  Of  the  items  charged  against  the 
plaintiff  in  defendant's  account  one  thousand  nine  hundred 
fifty  ($1,950)  dollars  was  drawn  by  Ludwig,  by  his  checks 
as  manager,  on  the  defendants'  bank  account  in  Washing- 
ton and  appropriated  to  his  own  use.  The  defendants, 
after  having  requested  the  direction  of  a  verdict  against 
them  for  tiie  balance  of  eleven  dollars  and  two  cents 
($11.02),  which  was  denied,  asked  the  court  to  submit  the 
case  to  the  jury  on  the  question  of  ratification.  This  re- 
quest was  also  denied,  to  which  the  defendants  excepted, 
and  the  court  directed  a  verdict  in  the  plaintiff's  favor 
for  the  full  amoimt  claimed  and  interest. 

The  question  in  this  case  is,  was  the  evidence  sufficient 
to  require  the  submission  to  the  jury  of  the  question 
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whether  the  plaintiff  had  not  ratified  Ludwig's  unauthor- 
ized orders  for  the  purchase  and  sale  of  stocks.  As  to  the 
one  thousand  nine  hundred  fifty  ($1,950)  dollars  drawn 
by  Ludwig  from  defendants'  bank  account  and  appro- 
priated by  him,  we  see  no  theory  on  which  the  charge  of 
that  sum  against  the  plaintiff  can  be  sustained.  But  the 
remainder  of  the  account  rendered  by  the  defendants 
pres^mts  a  very  different  question.  It  is  true  that  Lud- 
wig was  the  defendants'  agent,  not  that  of  the  plaintiff. 
But  this  fact  did  not  necessarily  preclude  the  plaintiff 
from  ratifying  his  acts.  One  may  ratify  the  acts  of  an- 
other purporting  to  be  made  on  his  behalf  whether  that 
other  is  an  agent  exceeding  his  authority  or  no  agent  at 
all.  Huff  cut  on  Agency,  §  30.  This  principle  is  recog- 
nized by  this  court  in  Hamlin  v.  Sears,  82  N.  Y.  327, 
where  Judge  Earl  said:  ^'The  general  doctrine  that  one 
^^y,  by  affirmative  acts,  and  even  by  sileiice,  ratify  the 
acts  of  another  who  has  assiuned  to  act  as  his  agent,  is 
not  disputed.  It  is  illustrated  by  many  cases  to  be  found 
in  the  books,  and  set  forth  by  all  the  text  writers  upon 
the  law  of  agency.  [Citing  authorities.]  But  the  doctrine 
properly  applies  only  to  cases  where  one  has  assumed  to 
act  as  agent  for  another,  and  then  a  subsequent  ratifica- 
tion is  equivalent  to  an  original  authority"  (p.  330).  It 
is  lU'ged  on  this  appeal  that  there  was  no  proof  that  the 
sales  and  purchases  of  stocks  charged  against  the  plain- 
tiff were  directed  by  Ludwig  ostensibly  on  plaintiff's 
account.  No  such  point,  however,  was  made  on  the  trial, 
which  se^ns  to  have  proceeded  on  the  assumption  that 
the  transactions  were  so  directed.  Proof  of  the  sales  and 
purchases  made  in  the  account  was  rendered  unnecessary 
by  the  stipulation  of  the  parties  that  the  transactions  had 
actually  been  made,  reserving,  however,  the  plaintiff's 
repudiation  of  the  defendants'  authority  to  make  them 
on  his  account.  Had  the  point  now  raised  been  suggested 
on  the  trial  the  defendants  could  have  made  further  proof. 
It  is  settled  practice  that  a  motion  for  a  nonsuit  cannot 
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be  sustained  on  account  of  a  defect  in  formal  proof  which 
might  have  been  obviated,  unless  the  motion  points  out 
specifically  the  defect  {Binsse  v.  Wood,  37  N.  Y.  526; 
Gerding  v.  Haskin,  141  N.  Y.  514),  and  the  rule  must  be 
the  same  on  a  motion  for  the  direction  of  a  verdict. 

The  final  question  in  the  case  is,  therefore,  whetha*  the 
evidence  of  ratification  was  such  as  to  require  its  sub- 
mission to  the  jury.  We  think  it  was.  Ratification  is 
based  on  assent,  which  may  be  either  express  or  implied. 
If  the  principal  adopts  the  acts  of  the  agent  it  is  the  same 
as  if  he  had  originally  conferred  authority  upon  the  agent. 
While  silence  alone  in  many  cases  may  be  insufficient  to 
constitute  ratification,  still  it  is  competent  evidence  for 
the  purpose.  In  this  case  there  was  proof  that  the  plain- 
tiff not  only  remained  silent  for  some  months,  but  that 
he  agreed  to  remain  silent,  and  that  he  received  from 
Ludwig  certain  securities.  If,  in  consideration  of  the 
agreement  of  Ludwig  and  his  wife  and  of  the  securities 
turned  over  to  him,  he  agreed  to  accept  the  purchases  and 
sales  ordered  by  Ludwig  as  authorized  and  to  look  to  him 
for  the  payment  of  the  losses  thereon,  then  there  was  a 
ratification  of  Ludwig's  acts.  Whether  this  was  the  fair 
import  of  the  negotiations  and  transactions  between  the 
plaintiff  and  Ludwig  was  a  question  of  fact  to  be  deter- 
mined by  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Gray,  Vann  and  Hiscock,  J  J.,  concur;  Webneb  and 
Collin,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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Abraham  Bail,  as  Administrator  of  the  Estate  of  Philip  S. 
Bail,  Deceased,  Appellant,  v.  New  York,  New  Haven 
&  Hartford  Railroad  Company,  Respondent 

(201  N.  Y.  355;  March,  1911) 

Nonsuit  after  verdict;  motion  made  before  verdict  and  reserved 
with  consent  of  the  parties  until  after  verdict  ^ 

1.  Where,  on  a  jury  trial,  a  motion  is  made  by  the  defendant  for 
a  nonsuit,  which  motion,  with  the  consent  of  the  parties,  is 
reserved  until  after  the  verdict  is  rendered,  the  court  has 
power  to  grant  the  motion  after  verdict  dismissing  the  com- 
plaint, but  not  on  the  merits.  The  court  refused  to  determine 
whether,  without  the  consent  of  the  parties  to  the  reservation 
of  the  motion  until  after  verdict,  the  court  would  have  power, 
in  any  event,  under  §  1187  of  the  Code  of  Civil  Procedure,  to 
dismiss  the  complaint  after  verdict  where  a  motion  had  been 
made  before  verdict  and  reserved. 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First  Judicial 
Department,  which  unanimously  aflSrmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  of  the  court  at 
a  Trial  Term  setting  aside  a  verdict  in  favor  of  plaintiff 
and  dismissing  the  complaint  on  the  merits. 

Modified  and  Affirmed. 

Thomas  J.  O'Neill  and  L.  F.  Fishy  for  appellant. 

Charles  M.  Sheaf e^  Jr.,  and  Charles  F.  Brovm,  for  re- 
spondent. 

Haight,  J.: 

This  action  was  brought  to  recover  damages  resulting 
from  the  death  of  plaintiff's  intestate  in  consequence  of 
the  alleged  negligence  of  the  defendant. 

^  See  preceding  case  of  Ramsay  v.  MiUer,  anUf  page  418. 
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Upon  the  trials  at  the  end  of  the  plaintiff's  case^  the 
defendant's  counsel  moved  for  a  dismissal  of  the  complaint 
upon  the  groimd  that  there  was  no  proof  of  any  negligence 
on  the  l^titHr  of  the  def  ^dant  and  that  there  was  no  proof 
of  freedom  from  contributory  negligence  on  the  part  of 
the  plaintiff's  intestate.  This  motion  was  denied  and  an 
exception  taken.  Thereupon  the  defendant  put  in  its  evi- 
dence and  at  the  close  thereof  the  defendant's  coussd 
again  renewed  his  motion  and  aaked  for  a  dismissal  of  the 
complaint  upon,  the  same  grounds  as  before  stated.  A 
discussion  then  took  place  between  the  attorneys  as  to 
the  position  of  the  gates  at  the  railroad  crossing  at  the 
time  of  the  accident,  after  which  the  judge  remarked  that 
he  would  defer  passing  on  the  motion  and  submit  the  ques- 
tion to  the  jury  and  see  what  the  verdict  would  be.  Nei- 
ther party  made  any  objection  to  the  reservation  of  the 
motion  but  proceeded  to  sum  up  the  case,  thereby  ac- 
quiescing in  the  court's  reserving  its  decision  upon  the 
motion.  Subsequently  the  juiy  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  thereupon  the  defendant's  coun- 
sel requested  the  court  to  set  aside  the  verdict  and  to  pass 
on  the  motion  reserved  at  the  end  of  the  case.  The  court 
then  set  aside  the  verdict  and  granted  the  motion  of  the 
defendant's  counsel  to  dismiss  the  complaint  on  the  ground 
that  there  was  no  evidence  showing  freedom  from  con- 
tributory negligence  on  the  part  of  decedent.  Plaintiff's 
counsel  then  took  an  exception  to  the  ruling  of  the  court. 

It  is  now  contended  that  the  jury,  having  rendered  a 
general  verdict,  the  trial  court  had  no  power  to  set  the 
verdict  aside  and  dismiss  the  complaint;  that  in  case  the 
court  saw  fit  to  set  aside  the  verdict  it  was  bound  to  grant 
a  new  trial  and  could  not  dismiss  the  complaint  upon  the 
merits.  We  agree  with  the  contention  of  the  plaintiff's 
counsel  that  the  court  had  no  power  to  dismiss  the  com- 
plaint upon  the  merits,  and  m  so  far  as  the  dismissal  upon 
the  merits  is  concerned  the  judgment  should  be  modified 
by  striking  therefrom  the  words  *'on  the  merits."    We 
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are  of  the  opinkm,  however,  thsA  the  court  did  have  the 
power  to  set  aside  the  verdict  and  grant  the  Moticm  for 
a  nonsuit,  for  the  reason  that  the  deferring  of  the  motion 
was  acquiesced  in  by  the  counsel  upon  both  gidei^.  It  is 
quite  true  that  the  right  to  move  for  a  nonsuit  does  not 
exist  after  verdict,  but  when  the  motion  was  made  before 
the  verdict  and  the  decision  thereof  expressly  reserved 
by  the  court,  with  the  consent  of  the  parties,  untU  af  t^  the 
verdict  the  court  may  then,  notwithstanding  the  verdict, 
render  its  decision  upon  the  motion  and  cause  judgment  to 
be  entered  thereon.  This  has  been  the  practice  in  the 
comtl  of  this  state  for  many  years.  It  was  so  held  fay 
Judge  Woodruflf  as  early  as  the  case  of  Downing  v.  Mann, 
9  How.  Pr.  204,  and  has  been  reiterated  many  times  since. 
Glennan  v.  Erie  R.  R.  Co.,  86  App.  Div.  397;  aSPd.,  180 
N.  Y.  662;  Crecelioua  v.  City  of  New  Yorh,  114  App.  Dtv. 
801;  Caspers  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  22  App. 
Div.  156;  Paliey  v.  Egan,  200  N.  Y.  83. 

In  view,  therefore,  of  the  fact  that  the  parties  are 
deemed  to  have  acquiesced  in  and  consented  to  the  reser- 
vation of  the  decision  of  the  defendant's  motion  for  a  non- 
suit until  aft^r  the  verdict,  it  becomes  unimportant  to 
determine  whether  §  1 187  of  the  Code  of  Civil  Procedure 
applies  to  this  case.  If  it  does  apply,  then  the  trial  judge 
had  the  power  to  reserve  his  decision  until  after  verdict 
even  though  the  parties  objected  thereto,  but  if  the  pro- 
visions of  that  section  only  apply  to  special  verdicts  and 
not  to  general  verdicts,  then  the  provisions  with  reference 
to  special  verdicts  have  no  application  to  this  case  and 
do  not  change  the  practice  as  it  theretofore  posted  wiUi 
reference  to  general  verdicts. 

With  reference  to  the  other  questions  raised  by  the 
appellant's  counsel  we  concur  in  the  conclusions  reached 
by  Uie  Appellate  Division. 

The  judgment  should  be  modified  by  striking  therefrom 
the  words  ^'on  the  merits,"  and  as  modified  affirmed, 
without  costs  in  this  court  to  either  party. 
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CuLLEN,  Ch.  J.,  Gray,  Vann,  Webner,  Hiscock  and 
Collin,  JJ.,  concur. 


Judgment  accordingly. 


EiSEK  EoRN  et  al..  Respondents,  t;.  Max  Lipican  et  al.. 

Appellants 

(201  N.  Y.  404;  April,  1911) 

Substituted  service  of  summons;  mailing  by  droppiiig  in  mail  chute 

in  office  building 

1.  An  order  for  the  service  of  a  summons  by  mail  in  an  action 
to  foreclose  a  mortgage  is  not  complied  with  when  it  is  mailed 
by  dropping  the  same  in  the  mail  chute  in  an  office  building, 
but  requires  that  the  same  shall  be  deposited  either  in  the 
general  post  office  or  in  a  branch  post  office,  in  the  city  of 
New  York. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Judicial  De- 
partment, which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  by  defendants  for  judgment  upon  the  plead- 
ings. 

The  plaintiffs  entered  into  a  written  contract  with  the 
defendants  by  which  the  defendants  agreed  to  convey  to 
them  certain  real  property  in  the  city  of  New  York.  On 
the  day  therein  named  for  closing  the  title  the  plaintiffs 
were  ready  to  fulfill  the  contract  on  their  part,  but  refused 
to  accept  the  title  proffered  by  the  defendants  on  the 
ground  that  the  same  was  not  marketable.  It  appeared 
that  the  defendants'  title  was  obtained  by  a  deed  in  fore- 
closure, and  that  the  owner  of  the  equity  of  redemption  in 
said  real  property  sought  to  be  cut  off  by  such  foreclosure 
was  at  the  time  a  resident  of  Nashville,  in  the  state  of 
Tennessee.    The  plaintiff  in  the  foreclosure  obtained  from 
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the  coiirt  an  order  directing  that  service  of  the  summons 
upon  the  said  owner  be  made  by  publication  in  two  news- 
papers named  therein^  or  at  his  option  by  serving  the  same 
with  a  copy  of  the  complaint  and  of  the  order  without  the 
State,  personally;  and  the  order  further  provided:  '^That 
on  or  before  the  day  of  the  first  publication  as  aforesaid 
the  plaintiffs  deposit  in  the  general  post  office  in  the  coimty 
of  New  York,  city  and  State  of  New  York,  a  copy  of  the 
summons  and  complaint  herein  and  of  this  order  con- 
tained in  a  securely  closed  postpaid  wrapper  directed  to 
the  said  defendant  Saidie  Kregerman,  at  Nashville,  Ten- 
nessee/'^  It'fiu*ther  appeared  that  said  summons,  com- 
plaint and  order  were  mailed  ''in  a  post  office  box  regu- 
larly maintained  by  the  government  of  the  United  Stated 
and  under  the  care  of  the  post  office  authorities  at  the 
borough  of  Manhattan,  city  of  New  York"  and  that  the 
post  office  box  in  which  said  package  was  mailed  was  a 
niail  chute  which  extended  from  one  of  the  upper  stories, 
of  the  Home  Life  Insurance  building  at  No.  257  Broadway, 
in  the  borough  of  Manhattan,  city  of  New  York,  to  a 
United  States  post  office  box  located  on  the  ground  floor 
corridor  of  said  building.  This  action  was  thereafter 
brought  to  recover  from  the  defendants  the  amount  paid 
by  the  plaintiffs  on  accoimt  of  said  contract,  together 
with  their  expenses  in  examining  the  title  and  their  al- 
leged damages  by  reason  of  the  failure  of  the  defendants 
to  perform  the  contract.  The  pleadings  in  the  action,  it 
is  assumed,  present  for  determination  only  one  question, 
and  that  is  whether  the  mailing  of  said  summons,  com- 
plaint and  order,  as  stated,  is  a  compliance  with  said  order 
and  with  the  statute.  A  motion  was  made  by  the  defend- 
ants for  judgment  upon  the  pleadings,  which  was  denied 
ui)on  the  authority  of  Oay  v.  Ulrichs,  136  App.  Div.  809. 
An  appeal  was  taken  from  the  order  entered  thereon  to  the 
Appellate  Division,  where  the  order  was  affirmed,  also 
upon  the  authority  of  Oay  v.  UlrichSy  supra.  The  Ap- 
pellate Division  subsequently,  at  the  request  of  the  de- 
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fendants,  entered  an  order  g;ranting  leave  to  appeal  to  this 
court,  and  (Certified  that  the  following  question  of  law 
has  arisen  which  in  its  opinion  ought  to  be  reviewed  by 
the  Court  of  Appeals,  viz. :  Are  the  defendants  tmtitled  to 
judgment  on  the  pleadings? 

Qu$tav  Lanife,  Jr.,  fdr  appellants. 

Ltwi^  C.  (h&ver  and  Theodore  Burffmyer,  for  rdspondliitii. 

\JHASX,    J.I 

The  due  process  of  law  to  which  a  pe^n&n  is  entitled  by 
constitutional  provision  before  being  deprived  of  property 
requi)*es  that  notice  shall  be  given  to  Such  person  by  law*^ 
ful  service  of  process  before  any  judgment  shall  be  taken 
agdinsthim. 

The  geneftd  rule  in  regard  to  the  service  at  process  es- 
tablished by  centuries  of  precedent  is  that  process  must  be 
served  personally  within  the  jurisdiction  of  the  court  upon 
the  person  to  be  affected  thereby.  Substituted  service 
when  provided  by  statute  is  in  derogation  of  such  genend 
rule,  and  consequently,  the  directions  thereof  must  be 
strictly  construed  and  fully  carried  out  to  confer  any  juris- 
diction upon  the  court. 

Hie  Code  of  Civil  Procedure  i»t)vides  substitutes  for 
personal  service  in  special  cases.  §§  435'-445.  An  order 
of  the  court,  or  of  a  judge  thereof,  as  provickd  by  said 
sections,  is  necessary.  Section  440  requires  that  an  order 
of  publication  shall  contain  a  provision  ^'That^  on  or 
before  the  day  of  the  first  publication,  the  plaintiff  de^ 
posit  in  a  specified  post  office,  one  or  more  sets  of  «o|mb 
of  the  summons,  complaint,  and  order.'^  Hie  tamguage  ^ 
the  section  quoted  is  significant  of  the  toglslativt  intent 
that  care  and  caution  must  be  exercised  in  the  steps  that 
are  to  result  in  obtaining  jurisdiction  over  the  pers(m  upon 
whom  the  substituted  service  is  authorized. 

In  this  case  the  otder  provided:  ''Th^t  on  or  before  the 
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day  €i  the  first  publication,  as  aforesaid,  the  plaintiSs 
deposit  in  the  general  post  office  in  liie  county  of  New 
York,  city  and  State  of  New  York."  The  general  post 
office  is  one  established  by  the  postmaster-general  in  pur- 
suance of  §  3829  of  the  Revised  Statutes  of  the  United 
States  as  distinguished  from  a  branch  office  established  in 
pursuance  of  §  3871,  and  a  receiving  box  established  in 
pursuance  of  §  3868  of  said  Revised  Statutes.  There  is 
no  other  statutory  provision  except  as  hereinafter  stated^ 
directing  the  particular  manner  or  place  where  a  summons 
or  other  process  served  pursuant  to  an  order  of  publica- 
tion shall  or  may  be  mailed;  or  defining  with  greater  partic- 
ularity tib£m  as  stated  in  the  section  of  the  Code  quoted  the 
meaning  of  ''post  office"  or  "specified  post  office." 

Sections  796  to  802,  inclusive,  of  the  Code  of  Civil 
Procedure  do  not  apply  to  the  service  of  a  simunons  or 
other  process  (§  802)  except  as  stated  in  §  802  as  the  same 
was  amended  by  Qiap.  65  of  the  Laws  of  1909.  Said 
§802,  as  so  amended,  provides  as  follows:  "This  article 
except  the  last  section  does  not  apply  to  the  s^^ce  of  a 
summons,  or  other  process;  or  of  a  paper  to  bring  a  party 
into  contempt;  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law."  The  amendment  of  1909 
consisted  of  adding  the  words  therein  "^cc^t  the  last 
section."  The  last  section  referred  to  is  apparently  §  801 
which  provides:  "In  the  city  of  New  York,  where  a  paper 
is  served,  or  a  return  is  made,  through  the  post  office,  the 
deposit  of  the  package  in  a  branch  post  office  has  the  same 
effect,  as  a  deposit  in  the  general  or  principal  post  office  of 
that  city."  Said  §  801  recognizes  the  distinction  between 
"a  branch  post  office"  and  "the  general  or  principal  post 
office,"  and  it  does  not  include  a  "receiving  box." 

By  specifically  providing  that  the  deposit  of  a  package 
in  a  branch  post  office  has  the  same  effect  as  a  deposit  in 
the  general  or  principal  post  office  of  the  city,  it  practically 
and  inferentially  states  that  a  deposit  in  a  receiving  box 
has  not  the  same  effect  as  though  deposited  in  the  genes*al 
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or  principal  post  office  of  the  city.  The  summoiis  and 
other  papers  herein  were  not  mailed  in  either  a  ''branch 
post  office"  or  ''the  general  or  principal  post  office."  We 
are  of  the  opinion  that  the  form  of  tiie  order  in  this  case 
is  within  the  statutory  direction  and  that  it  did  not  per- 
mit of  serving  the  summons,  complaint  and  order  by  mail- 
ing in  the  chute  attached  to  the  receiving  box  as  stated. 
We  also  concur  in  the  opinions  delivered  in  the  Appellate 
Division  in  Gay  v.  Ulrichs,  supra,  on  the  authority  of 
which  the  Special  Term  and  Appellate  Division  decided 
against  the  contention  of  the  appellants,  so  far  as  the 
same  hold  that  the  statute  must  be  strictly  followed  and 
that  §  797  of  the  Code  of  Civil  Procedure  is  not  applica- 
ble to  the  service  of  a  summons  or  other  process. 

The  order  should  be  affirmed,  with  costs,  and  the  ques- 
tion certified  answered  in  the  negative. 


I  I 

CuLLBN,  Ch.  J.,  and  Willard  Bartlbtt,  J.,  concur; 

Werner  and  Hiscock,  JJ.,  conciu*  in  the  result  on  the 

ground  that  the  order  of  publication  specifically  required  | 

deposit  in  the  "general  post  office";  Vann,  J.,  dissents;  ' 

Haight,  J.,  absent. 

Order  affirmed. 
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James  B.  Swing,  as  Trustee  for  the  Creditors  of  the  Union 
Mutual  Fire  Insurance  Company  of  Cincinnati 
(Fonnerly  a  Corporation),  Respondent,  v.  Albert  A. 
Engle,  Appellant 

(143  App.  Div.  181;  Fourth  Department,  February  1,  1911) 

Pleading;  answer;  denial  of  knowledge  or  information  sufficient 
to  form  a  belief;  failure  to  move  to  make  answer  more  definite 
and  certain;  Statute  of  Limitations,  defective  plea  of;  amend- 
ment 

1.  An  allegation  by  a  defendant  in  an  answer  in  the  following 
form:  ''Avers  that  as  to  the  other  material  allegations  in  said 
complaint,  he  has  not  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief,"  is  not  good  pleading.  But  when 
the  objection  is  raised  for  the  first  time  upon  the  trial  by  a 
motion  to  exclude  evidence,  the  denial  should  not  be  disre- 
garded.^ 

2.  Where  a  defendant  in  attempting  to  plead  the  Statute  of 
Limitations  as  a  defense,  alleged  that  he  did  not  promise  to 
pay  the  claim  set  forth  in  the  complaint  within  six  years, 
instead  of  alleging  that  the  cause  of  action  had  not  accrued 
within  six  years  prior  to  the  commencement  of  the  action, 
Heldy  that  while  the  defense  was  insufficiently  pleaded,  the 
plaintiff  was  not  misled  and  the  motion  to  amend  in  the  court 
below  should  have  been  granted.' 

Appeal  by  the  defendant  from  a  judgment  of  the  Su- 
preme Court  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

Reversed. 


^See  Note  on  Denul  of  Enowlbdob  or  Information  Sufh- 
ciENT  TO  Form  a  Belief,  ante,  page  1.  See  also  the  case  of  Mack 
Paving  Co.  v.  City  of  N.  F.,  post,  page  443.  For  a  full  discussion  of 
such  denials  see  Bradbxjrt's  Rules  of  Pleadinq,  page  1267. 

'  For  a  complete  discussion  of  the  question  of  when  an  amendment 
of  a  pleading  should  be  allowed  at  the  trial  see  Bradbxtrt^s  Rules 
of  PU2ADINO,  page  1624^ 
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Parton  Smft,  for  the  appellant. 

Martin  Clark  and  Patterson  A.  Reese,  for  the  req>ondent 

Kruss,  J. : 

The  action  is  brought  to  recover  upon  the  defendant's 
liability  as  a  policy  holder  in  a  mutual  fire  insurance  com- 
pany organized  tmder  the  laws  of  the  State  of  Ohio.  The 
Supreme  Court  of  that  State  dissolved  the  corporation, 
appointed  the  plaintiff  a  trustee  for  the  creditors  and 
stockholders,  and  directed  him  to  collect  the  assessments 
made  against  the  policy  holders.  While  the  judgment  of 
the  Ohio  court  is  conclusive  as  to  the  necessity  and 
amount  of  the  assessment,  it  is  not  as  to  the  defendant's 
liability  since  he  was  not  a  party  to  the  proceedings  in  the 
Ohio  court.    Swing  v.  Mooney,  139  App.  Div.  821. 

The  defendant  challenges  his  liability  and  contends 
that  if  there  ever  was  any,  it  is  barred  by  the  Statute  of 
Limitations.  He  attempted  to  put  in  issue  the  material 
allegations  of  the  complaint  as  well  as  to  plead  the  Stat- 
ute of  Limitations.  Strictly  he  did  neither.  The  first 
answer,  after  making  certain  admissions  and  averments, 
concludes  with  statement:  ''Avers  that  as  to  the  other 
material  allegations  in  said  complaint,  he  has  not  any 
knowledge  or  information  thereof  sufficient  to  form  a  be- 
lief." Such  a  denial  is  not  good  pleading.  It  necessarily 
leaves  the  question  open  as  to  what  allegations  the  pleader 
regards  material.  But  while  the  defendant  coiild  have 
been  required  to  make  his  answer  more  definite  and  cer- 
tain upon  a  motion  made  for  that  purpose  before  trial,  I 
think  the  denials,  although  not  strictly  in  proper  form, 
diould  not  have  been  dko^garded  and  the  defendant's 
evidence  excluded.    Thompson  v.  Witikop,  184  N.  Y.  117. 

Furthermore,  the  plaintiff  did  not  stand  upon  the  insuffi- 
ciency of  the  denials  in  the  answer,  but  proceeded  to 
prove  his  case;  and  in  any  event,  if  necessary,  the  defend- 
ant should  have  been  permitted  to  am^id  his  answer. 
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The  defendant  sought  to  show  that  the  Ohio  statute, 
upon  which  the  plaintiff  bases  his  claim,  does  not  apply 
to  the  defunct  corporation  and  that  no  liability  exists 
against  him  under  the  statute  as  it  was  when  the  insur- 
ance company  was  organized.  The  plaintiff  was  beaten 
upon  that  ground  in  a  similar  action  brought  in  the  State 
of  Minnesota  (Swing  v.  Red  River  Lumber  Co.,  105  Minn. 
336);  but  whether  the  defendant  should  ultimately  suc- 
ceed upon  that  groimd  in  this  action  need  not  now  be 
determined  as  he  was  not  permitted  to  make  his  proof 
upon  that  question.  The  original  statute  under  which  the 
corporation  was  organized  seems  to  have  been  amended 
and  provision  made  for  corporations  organized  imder  the 
original  statute  to  reorganize  under  the  amended  statute. 
Whether  the  corporation  was  so  reorganized  does  not 
appear.  Under  the  original  statute  the  policy  holder's 
personal  liability  depended  upon  his  making  premium 
notes  which  were  held  to  meet  his  contingent  liability. 
Under  the  amended  statute  no  such  notes  were  required 
to  make  the  policy  holders  liable.  It  does  not  appear  that 
the  defendant  made  such  a  note.  If  he  did  not  and  the 
company  was  not  reorganized  there  would  seem  to  be  no 
liability;  but,  as  has  been  said,  that  question  need  not  now 
be  decided  until  all  the  proof  has  been  made. 

As  regards  the  Statute  of  Limitations:  The  defendant 
instead  of  alleging  that  the  cause  of  action  had  not  ac- 
crued within  six  years  prior  to  the  commencement  of  the 
action,  alleged  that  the  defendant  did  not  undertake  or 
promise  to  pay  the  claim  within  that  time.  I  think  this 
defense  was  insufficiently  pleaded,  but  the  plfdntiff  was 
not  misled  thereby  and  the  motion  to  amend  the  answer 
should  have  been  granted. 

There  are  other  questions  raised,  but  it  is  not  necessary 
to  consider  them,  as  the  views  expressed  necessarily  re- 
sult in  a  new  trial. 

It  may,  however,  be  proper  to  suggest  that  the  tran- 
script of  the  proceedings  of  the  Ohio  court  is  not  as  com- 
28 
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plete  and  full  as  it  should  be.  Among  other  thingSi  the 
complaint  or  petition  upon  which  the  suit  or  proceeding 
is  founded  is  not  included,  and  it  is  not  entirely  clear 
whether  the  judgment  was  rendered  in  1891  or  in  1901. 
The  plaintiff  was  defeated  in  a  similar  action  in  the  State 
of  Arkansas  and  the  deficiencies  in  the  transcript  by 
which  the  Ohio  judgment  was  sought  to  be  established 
pointed  out  by  the  Supreme  Court  of  Arkansas.  Svring 
V.  St.  Louis  Refrigerator  &  Wooden  GvUer  Co.,  78  Ark. 
246.  The  evidence  upon  that  question  should  not  be  left 
doubtful  and  uncertain. 

The  record  is  also  silent  as  to  whether  there  was  any 
by-law  of  the  corporation  concerning  the  publication  of 
notice  of  assessments,  as  is  provided  by  the  original  act  as 
well  as  the  amendatory  act;  or  whether  any  other  notice 
than  that  mailed  to  the  defendant  was  given.  That  fact 
may  have  an  important  bearing  upon  the  question  of  the 
Statute  of  Limitations. 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  granted. 

Spring  and  Robson,  J  J.,  concurred;  concurring  opin- 
ion for  reversal  by  McLennan,  P.  J.,  in  which  Wil- 
liams, J.,  concurred. 

McLennan,  P.  J.  (concurring)  : 

This  is  an  appeal  by  the  defendant  from  a  judgment  of 
the  Supreme  Court,  entered  in  favor  of  the  plaintiff  in  the 
office  of  the  clerk  of  Erie  county  on  the  24th  day  of 
March,  1910,  upon  a  direction  of  a  verdict  by  the  court, 
at  the  close  of  all  the  evidence,  for  the  sum  of  $498.19 
damages  and  costs.  The  action  is  brought  to  recover 
upon  the  defendant's  alleged  contingent  liability  as  a 
policy  holder  in  a  mutual  fire  insurance  corporation,  or- 
ganized under  the  laws  of  the  State  of  Ohio,  and  dissolved 
by  a  judgment  of  the  Supreme  Court  of  that  State,  the 
plaintiff  having  been  appointed  trustee  for  the  creditors 
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and  stockholders  by  the  judgment  of  dissolution.  A 
similar  case  brought  by  the  same  plaintiff  was  considered 
recently  by  this  court.  Swing  v.  Mooney,  139  App.  Div. 
821.  We  there  held  that  while  the  decree  of  the  Ohio 
court  is  conclusive  as  to  the  necessity  and  amount  of  the 
assessment,  it  is  not  as  to  the  liability  of  a  policy  holder 
who  was  not  made  a  party  to  the  proceedings  in  the  Ohio 
court. 

On  September  1,  1889,  the  insiu'ance  company  issued  a 
policy  of  insurance  to  the  defendant,  insuring  him  for  one 
year,  to  the  extent  of  $2,000,  against  loss  by  fire  or  light- 
ning to  certain  property  situate  within  this  State.  The 
premiima  was  stated  to  be  $60,  and  was  paid  by  the  de- 
fendant. On  September  1,  1890,  a  similar  policy  for  a 
like  premium,  upon  the  same  property,  was  issued  to  the 
defendant.  The  judgment  of  ouster  and  dissolution  of  the 
insurance  company  and  the  appointment  of  the  plaintiff 
as  trustee  was  made  December  18,  1890,  and  on  Decem- 
ber 19,  1890,  the  trustee  canceled  the  policy  last  above 
named.  On  the  11th  day  of  June,  1901,  the  Ohio  court 
made  a  decree,  after  an  accounting  had  been  had,  of  the 
assets  and  unpaid  liabiUties  and  expenses,  declaring  the 
poUcy  holders  liable  for  the  deficiency  and  making  an 
assessment  against  them,  fixing  the  amount  of  such  as- 
sessment and  directing  the  trustee  to  sue  and  collect  the 
full  assessments  by  suit  thirty  days  after  due  notice  and 
demand  to  the  respective  policy  holders.  On  Septem- 
ber 12,  1904,  the  plaintiff  demanded  payment,  but  the 
defendant  refused  to  pay  the  amount  of  his  assessment, 
which  was  $257.96. 

The  defendant  claims  that  the  court  erred  in  refusing  to 
allow  him  to  prove  that  the  claim  of  the  plaintiff  was 
barred  by  the  Statute  of  Limitations,  and  in  denying  the 
defendant's  motion  to  amend  the  answer  on  the  trial  in 
that  respect.  The  court  refused  to  allow  the  defendant 
to  make  such  proof  for  the  reason  that  the  statute  is  not 
sufficiently  pleaded  in  the  answer.    The  defendant  at- 
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tempted  to  plead  the  statute  in  his  answer  as  follows: 
*'That  the  said  plaintiff  ought  not  to  have  or  maintain 
this  action  against  him  because  he  did  not  at  any  time 
within  six  years  next  preceding  the  commencement  of  said 
action,  undertake  or  promise  to  pay  the  said  plaintiff  or 
The  Union  Mutual  Fire  Insurance  Company  of  Cincin- 
nati, represented  by  him,  in  the  manner  and  form  set 
forth  in  said  complaint  or  in  any  other  manner  or  form 
whatsoever.'' 

I  think  this  pleading  was  sufficient.  It  was  sufficient 
to  apprise  the  plaintiff  of  defendant's  claim  in  that  regard, 
and  in  any  event  I  think  the  trial  court  should  have  al- 
lowed the  defendant  to  amend  upon  the  trial,  if  the  court 
deemed  the  phraseology  technically  incorrect.  The  de- 
fendant bases  his  claim  to  defense  under  the  Statute  of 
Limitations  upon  the  fact  that  the  plaintiff's  cause  of 
action  is  based  upon  the  decree  of  the  Ohio  court,  which 
was  entered  on  June  11,  1901;  that  by  the  terms  of  the 
decree  the  trustee  is  ordered  to  sue  for  and  collect  the  full 
assessments  made  in  accordance  therewith,  without  re- 
bate, when  thirty  days  have  elapsed  after  due  notice 
thereof  has  been  given  to  the  respective  policy  holders; 
that  the  present  action  was  commenced  on  July  11,  1907. 
The  defendant,  therefore,  claims  that  the  action  was  not 
conmienced  within  six  years  after  the  right  to  commence 
the  same  accrued,  and  he  relies  upon  §  410  of  the  Code  of 
Civil  Procedure,  which  provides:  "Where  a  right  exists, 
but  a  demand  is  necessary  to  entitle  a  person  to  maintain 
an  action,  the  time,  within  which  the  action  must  be  com- 
menced, must  be  computed  from  the  time  when  the  right 
to  make  the  demand  is  complete."  I  think  the  defendant 
is  right  in  his  contention.  As  we  have  seen,  demand  for 
payment  was  not  made  upon  defendant  by  plaintiff  until 
September  12,  1904.  I  think  the  statute  conmienced  to 
run  when  the  demand  could  have  been  made,  which  was 
the  date  of  the  entry  of  the  decree  of  the  Ohio  court,  and 
that  the  plaintiff  by  delaying  the  making  of  the  demand 
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cannot  keep  his  cause  of  action  alive  indefinitely.    How- 
land  V.  Edmonds,  24  N.  Y.  307, 

The  defendant  also  claims  that  the  court  erred  in  ex- 
cluding certain  copies  of  statutes  of  the  State  of  Ohio  and 
the  by-laws  of  the  insurance  company  offered  in  evidence 
by  him.  It  appears  from  evidence  offered  by  the  plain- 
tiff that  the  insurance  company  was  incorporated  under 
the  laws  of  the  State  of  Ohio  on  May  27,  1887;  that  by 
certain  amendments  to  the  statutes  of  Ohio,  which  took 
effect  July  1,  1888,  a  contingent  liability  was  imposed 
upon  all  policy  holders  in  mutual  fire  insurance  companies 
in  that  State,  which  should  be  not  less  than  three  nor 
more  than  five  annual  cash  premiums,  as  written  in  the 
policy.  The  defendant,  however,  offered  in  evidence  §  2 
of  the  same  amendatory  act,  which,  referring  to  the 
amendments  above  mentioned,  by  which  a  contingent 
liability  was  imposed  upon  policy  holders,  provided  that 
such  amended  sections,  specifying  them,  should  not  affect 
companies  then  doing  business  on  the  premium  note  plan, 
imless  they  elect  to  dispense  with  said  notes  and  embody 
the  contingent  liability  in  the  policy,  and  further  provided 
that  such  sections  should  remain  in  force  as  to  all  mutual 
companies  then  doing  business  which  should  not  elect  to 
reorganize  under  the  said  sections  as  amended  by  this  act. 
The  defendant  also  offered  in  evidence  the  sections  of  the 
Ohio  statutes  as  they  existed  before  the  amendments 
which  took  effect  July  1,  1888.  The  defendant  contends 
that  under  the  law  as  it  existed  before  the  amendments  no 
contingent  liability  was  imposed  upon  policy  holders; 
that  they  were  only  liable  in  case  they  gave  premium  notes 
as  provided  by  the  then  existing  laws,  and  that  if  such 
statutes  had  been  received  in  evidence  it  would  then  have 
placed  upon  the  plaintiff  the  burden  of  proof  of  showing 
that  his  company  did  reorganize  under  the  amended  act, 
otherwise  no  liability  against  the  defendant  was  ever 
created.  We  think  the  defendant  is  right  in  his  interpreta- 
tion of  the  meaning  of  the  statutes  referred  to,  and  that 
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they  were  very  material  as  bearing  upon  the  plainti£f's 
alleged  cause  of  action. 

Hie  trial  court,  however,  excluded  such  statutes  from 
evidence  for  the  reason  that  there  was  no  general  denial 
of  defendant's  liability,  to  which  the  defendant  excepted 
The  allegation  in  defendant's  answer  was  as  follows: 
"Denies  that  by  accepting  and  holding  said  policies  he 
became  legally  and  equitably  liable  for  any  proportion  of 
losses  and  expenses  incurred  by  said  insurance  company 
during  the  time  defendant  held  said  policies,  or  that  he 
became  liable  to  pay  assessments  on  any  contingent  lisr 
bility  or  otherwise,  and  avers  that  as  to  the  other  material 
allegations  in  said  complaint  he  has  not  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief."  I 
think  this  is  a  sufficient  denial  to  enable  the  defendant  to 
prove  the  laws  of  the  State  of  Ohio  in  reference  to  the  lia- 
bility of  policy  holders  in  mutual  fire  insurance  companies 
as  such  laws  existed  when  he  became  a  policy  holder;  and 
in  view  of  the  fact  that  the  insurance  company  was  in- 
corporated before  the  amended  laws  took  effect,  he  was 
entitled  to  show  the  laws  as  they  existed  when  the  com- 
pany was  incorporated,  it  appearing  by  the  amended  laws 
that  those  laws  would  still  control  unless  the  company 
elected  to  reorganize  under  the  amended  laws.  No  claim 
is  made  by  the  plaintiff  that  this  company  ever  did  so 
reorganize.  I  think  the  court  committed  reversible  error 
in  refusing  to  allow  the  defendant  to  prove  the  statutes 
offered  by  him. 

Further,  the  defendant  offered  in  evidence  the  by-laws 
of  the  company  as  they  existed  at  the  time  he  became  a 
policy  holder,  but  they  were  excluded  by  the  court  upon, 
the  same  ground  upon  which  the  statutes  offered  were 
excluded.  The'  defendant  claims  that  such  by-laws  show 
that  he  was  in  no  event  liable  for  any  assessment  or  con- 
tmgent  Uabihty  unless  he  gave  a  premium  note.  The  by- 
laws offered  were  as  follows : 

''Sec.  L  The  policies  of  insurance  to  be  issued  by  the 
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company  shall  be  for  the  term  of  five  years,  but  the  com- 
pany may  issue  policies  for  any  lesser  term,  and  such 
last-mentioned  policies  shall  be  known  as  and  shall  have 
printed  upon  them  'Short  Term  Participating  Policy.' 
But  this  company  shall  not  be  liable  for  any  loss  or  dam- 
age to  any  property  until  the  applicant  for  insurance 
thereon  shall  have  deposited  with  this  company  an  ap- 
plication in  proper  form,  paid  the  cash  premium  thereon, 
and  been  duly  notified  by  the  secretary  either  by  de- 
livery of  the  policy  of  insurance  therefor  or  in  other  form 
approved  by  the  Board,  that  the  said  application  is  ap- 
proved and  accepted  by  the  company. 

''Sec.  2.  All  policies  for  five  years  shall  be  conditioned 
upon  the  receipt  of  a  'deposit  or  premium  notes'  for  such 
amount  and  payable  to  the  company  at  such  time  or 
times  and  in  such  sum  or  sums  as  the  Board  of  Directors 
shall  require  for  the  payment  of  losses  and  expenses.  Such 
deposit  notes  shall  continue  in  force  during  the  life  of  the 
policies  for  which  they  were  issued,  and  shall  be  subject 
to  assessment  for  losses  and  expenses  and  also  to  such 
fiui;her  assessments  as  the  Directors  may  deem  advisable 
to  make  for  the  purpose  of  forming  a  guarantee  or  reserve 
fund. 

"Sec.  3.  All  policies  for  less  than  five  years  shall  be 
issued  upon  the  receipt  by  the  company  in  cash  of  the 
premium  for  the  term  insured.  Such  pohcies  shall  be 
charged  with  their  due  proportion  of  all  losses  and  ex- 
penses as  shall  accrue  during  the  time  they  continue  in 
force.  At  the  expiration  of  the  terms  for  which  such 
policies  are  issued,  or  at  their  earlier  cancellation  by  the 
assured,  the  policy  holders  shall  be  entitled  to  and  shall 
receive  a  cash  dividend  of  one-half  the  amoimt  which  shall 
remain  imused  of  the  premiimis  originally  paid  by  them, 
the  remaining  half  being  deposited  in  the  guarantee  or 
reserve  fimd  of  the  company. 

"Sec.  4.  No  member  shall  be  liable  for  losses  or  ex- 
penses, or  for  any  indebtedness  of  the  company,  in  any 
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amount  except  to  the  extent  of  the  premium  notes  given 
by  him." 

I  think  the  court  erred  in  excluding  these  by-laws. 
They  had  a  material  bearing  upon  the  relation  of  the 
policy  holder  to  the  company,  and  I  think  the  allegations 
in  defendant's  answer  were  sufficient  to  allow  such  by- 
laws to  be  received  in  evidence.  It  is  claimed,  however, 
by  the  plaintiff  that,  even  assuming  that  they  should  be 
received  in  evidence,  they  do  not  aid  the  defendant,  be- 
cause they  do  not  show  that  upon  payment  of  the  pre- 
mium upon  a  short  term  policy  the  policy  holder  was  re- 
lieved from  all  further  liability.  I  cannot  agree  with  this 
contention.  The  force  and  effect  of  these  same  by-laws 
as  applied  to  a  short  term  policy  holder  in  this  company 
were  considered  at  length  in  a  case  brought  by  this  plain- 
tiff in  the  State  of  Minnesota  (Swing  v.  Humbirdf  04 
Minn.  1),  and  I  fully  agree  with  the  conclusion  there 
reached.  It  is  very  concisely  stated  in  the  opinion  of 
Start,  Ch.  J.,  in  that  case,  as  follows:  ''Now,  the  defense 
made  by  the  defendants  in  this  case  is  not,  as  plaintiff 
seems  to  assume,  that  the  company  had  not  observed  the 
provisions  of  the  statute  governing  it,  and  therefore  the 
defendants  were  not  members  of  the  company.  But  the 
defense  is  that  by  the  terms  of  their  contract  with  the 
company  they  were  not  liable  for  any  assessment,  or,  in 
other  words,  that  their  policies  were  of  the  class  which  im- 
posed no  liability  upon  the  holders  thereof  beyond  the 
amount  of  the  cash  deposit  required. 

"It  is  clear  that  this  contention  is  correct  if  the  com- 
pany did  not,  before  the  defendant's  policies  were  issued, 
reorganize  under  the  provisions  of  the  amended  statute. 
It  may  be  conceded  that  the  original  statute  did  not  in 
terms  authorize  the  two  classes  of  policies  provided  for 
in  the  by-laws  of  the  company.  The  by-laws,  however, 
are  not  inconsistent  with  the  statute,  for  in  the  case  of 
policies  of  the  second  class  a  deposit  in  cash  for  the  entire 
premium  for  the  full  term  was  made,  instead  of  a  premium 
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note  for  four-fifths  of  the  premium.  In  accordance  with 
§  3  of  the  by-laws  we  have  quoted,  the  due  proportion  of 
such  policies  for  all  losses  and  expenses  of  the  company 
during  the  time  they  are  in  force  is  to  be  charged  against 
this  cash  deposit,  and,  if  there  is  a  surplus  of  the  deposit 
left,  policy  holders  are  to  receive  back  one-half  thereof  as 
a  dividend.  This  by-law  does  not  impose  any  liability 
on  such  policy  holders  beyond  the  amount  of  the  cash 
deposit.  It  was  obviously  intended  to  provide  for  a 
participation  in  the  profits,  if  any  there  should  be,  by  the 
policy  holders  of  the  second  class,  who  deposited  cash  in 
lieu  of  premiiun  notes. 

''It  would  be  manifestly  unjust  to  assess  or  impose  a 
contingent  liability  on  such  policy  holders,  when  those 
who  gave  a  premium  note  were  not  Uable,  except  to  the 
amoimt  of  the  note;  hence,  §  4  of  the  by-laws  was  adopted, 
which  provides  that  no  member  shall  be  liable  in  any 
amount,  except  to  the  extent  of  the  premium  notes  given 
by  him. 

"The  defendants  made  the  cash  deposit  but  gave  no 
premiiun  note,  as  none  was  or  could  be  required.  It  fol- 
lows, upon  the  hypothesis  stated,  that  they  are  not  liable 
to  assessment  for  the  losses,  for  they  paid  and  deposited 
in  advance  their  full  contribution  therefor.  On  the  other 
hand,  the  by-laws  show  upon  their  face  that  they  were  not 
adopted  with  reference  to  a  reorganization  of  the  com- 
pany, for  they  are  radically  inconsistent  with  the  require- 
ments of  the  amended  statute.  The  statute  as  amended 
requires  that  each  applicant  for  insurance,  other  than  a 
merchant  or  manufacturer,  should  agree  in  writing  to  as- 
sume a  liability  to  be  named  in  the  policy,  in  a  sum  not 
less  than  three  nor  more  than  five  annual  premiums,  and, 
further,  that  the  company  must,  in  its  by-laws  and  policies, 
fix  by  a  uniform  rule  the  contingent  mutual  liability  of  its 
members  at  not  less  than  three  nor  more  than  five  annual 
cash  premiums  as  written  in  the  policy.  Neither  the  by- 
laws nor  the  policies  in  this  case  comply  with  any  of  these 
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provisions.  The  by-laws  are  only  consistent  with  the 
purpose  of  the  company  not  to  reorganize  under  the 
amended  statute,  and,  in  connection  with  the  policies 
issued  after  they  were  adopted,  they  tend  strongly  to  show 
that  there  was  no  reorganization  of  the  company." 

It  appears  from  the  opinion  just  quoted  that  the  de- 
fendants in  that  case  took  out  their  policies  of  insurance 
on  October  1,  1889,  one  month  later  than  the  issuance  of 
the  first  policy  in  question  to  the  defendant  in  this  ac- 
tion, and  as  before  stated,  it  was  a  similar  policy,  for  a 
term  of  one  year,  for  which  a  cash  premium  was  paid  in 
advance;  so  that  the  situation  of  the  defendants  in  that 
case  was  precisely  the  same  as  that  of  the  defendant  in 
this  case. 

Other  reasons  are  urged  by  the  appellant  for  a  reversal 
of  the  judgment,  but  I  do  not  consider  it  necessary  to  dis- 
cuss them,  because  I  have  reached  the  conclusion  that  for 
the  reasons  above  referred  to  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  event. 

Williams,  J.,  conctured. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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Mack  Paving  Company,  Respondent  v.  City  of  New 

York,  Appellant 

(142  App.  Div.  702;  First  Department,  February  17, 1911) 

Pleading;  answer;  denial  of  knowledge  or  information  sufllcientto 
form  a  belief;  filing  of  contract  claim  against  city  of  New  York; 
construction  of  paving  contract 

1.  A  denial  in  the  answer  of  a  municipal  corporation  in  the 
following  form:  "It  denies  that  it  has  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  any  of  the  allegations 
of  said  complaint  contained  in  the  paragraphs  or  subdivisions 
thereof  marked  'First,'  'Third,'  *  Fourth,'"  etc.,  is  sufficient 
to  put  in  issue  an  allegation  in  the  complaint  that  "the  claim 
sued  on  herein  was  duly  presented  to  the  Comptroller  of  the 
city  of  New  York";  especially  as  the  denial  may  relate  to  the 
sufficiency  of  the  claim  and  not  to  the  mere  filing  thereof.^ 

2.  Where,  under  a  paving  contract,  the  plaintiff  had  agreed  to 
do  all  repair  work  necessary  for  five  years,  at  a  specified  price, 
and  to  secure  the  performance  of  the  contract  in  relation  to 
repair  work  the  city  had  retained  a  certain  percentage  of  the 
original  contract  price,  it  was  held  that  the  plaintiff  could  not 
recover  the  percentage  thus  withheld  when  the  contract  as 
to  repairs  still  had  about  five  years  to  run,  on  the  ground  that 
the  defendant  had  violated  the  contract  by  permitting  other 
contractors  employed  by  a  street  railroad  company  to  do  a 
portion  of  the  repair  work. 

Appeal  by  the  defendant  from  a  judgment  of  the  Su- 
preme Coiut  in  favor  of  the  plaintiff,  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court,  and 


^  See  Note  on  Dbnuls  of  Enowledob  or  Inforbiation  Suffi- 
cient TO  Form  a  Belief,  arUef  page  1.  See  also  the  case  of  Swing  v. 
Engle,  ante,  page  431.  For  a  full  discussion  of  such  denials  see  Bbad- 
bxtrt's  Rules  of  Pleading,  page  1267. 
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also  from  an  order  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 
Bevened. 

Terrence  Farley  ^  for  the  appellant. 

L.  Laflin  Kellogg,  for  the  respondent. 

DowLiNO,  J.: 

On  July  23,  1900,  the  city  of  New  York  ent^ied  into  a 
eontract  with  the  National  Asphalt  Company  for  the 
"regulating  and  paving  with  asphalt  pavement,  on  pres- 
ent pavement  relaid  as  foimdation,  the  roadway  ol  Broad- 
way, including  space  around  llnion  Square,  from  Four- 
teenth St.  to  Forty-second  St.,  together  with  all  work 
incidental  thereto."  This  contract  was  entered  into  pur- 
suant to  a  resolution  of  the  board  of  public  improvements, 
under  §  415  of  the  Greater  New  York  charter,  Laws  of 
1897,  Chap.  378,  authorizing  ''the  repaving  with  asphalt 
on  the  present  pavement  with  a  fifteen  years'  guarantee 
of  maintenance  from  the  contractor  of  the  roadway  of 
Broadway,  from  Fourteenth  to  Forty-second  streets,  in- 
cluding the  repaving  of  the  space  aroimd  Union  Square." 
The  proposal  for  bid  or  estimate  under  which  the  contract 
was  let  contained  the  following  statement: 

''Period  of  Maintenance 

^'Bidders  are  particularly  cautioned  that  in  no  case 
will  they  be  permitted  to  use  materials  either  in  quantity 
or  quality  different  from  those  specified,  and  also  that  a 
provision  in  the  contract  requires  the  maintenance  of  the 
pavement  in  good  condition  for  the  period  of  15  years 
from  the  final  completion  and  acceptance  thereof." 

By  the  contract  the  contractor,  the  party  of  the  second 
part,  covenanted,  promised  and  agreed  "that  he,  the  said 
party  of  the  second  part,  his  successors,  heirs,  executors, 
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administratora  or  assigns  shall  and  will  furnish  and  pro- 
vide, at  his  or  their  own  proper  cost  and  expense,  all  the 
necessary  materials  and  labor,  and  in  a  good,  firm  and 
substantial  manner,  and  in  strict  accordance  with  the  fol- 
lowing specifications,  regulate  and  pave  with  asphalt 
pavement,  on  the  designated  foundation,  the  street  above 
mentioned,  and  set  and  reset  such  curbstones,  heading 
stones,  etc.,  as  may  be  necessary,  all  to  the  amounts  as 
provided  for  on  page  4,  and  maintain  the  said  pavement  in 
good  condition,  to  the  satisfaction  of  the  Commissioner  of 
Highways,  his  successor  or  sucessors,  for  the  period  of 
15  years  from  the  final  completion  and  acceptance  thereof; 
all  the  said  work  to  be  done  in  the  manner  and  under  the 
conditions  hereinafter  specified."  The  contractor  further 
agreed  'Hhat  in  case  a  railroad  company  operating  its 
line  on  the  street  or  streets  mentioned  in  this  contract 
should  desire  to  make  a  contract  with  him  for  the  paving 
of  the  space  within  and  about  its  tracks,  he  will  contract 
with  them  to  do  the  work  at  a  rate  not  greater  than  that 
charged  for  in  this  contract."  There  was  a  clause  under 
which  the  space  occupied  by  cross  walks  and  railway  rails 
was  to  be  deducted  from  the  measurement  of  the  pave- 
ment. There  also  appeared  the  following  important  jffo- 
visions: 

"Relative  to  Repairs,  Pavement  Openxnos,  Etc. 

"(a)  And  the  party  of  the  second  part  hereby  agrees 
that  if  at  any  time  during  the  period  of  15  years  after  the 
work  under  this  agreement  shall  have  been  accepted,  on 
the  whole  work  or  any  part  thereof,  any  disintegration, 
cracks,  bunches,  holes  or  settlement  or  any  depression  in 
the  pavement  that  shall  measure  more  than  three-eighths 
(I)  inch  from  the  under  side  of  a  straight  edge  four  (4)  feet 
long  laid  on  the  surface,  shall  in  the  opinion  of  the  Commis- 
sioner require  repaurs  and  the  said  Commissioner  shall 
notify  the  Contractor  to  make  the  repairs  required  by  a 
written  notice  to  be  served  on  the  Contractor,  either  per- 
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sonally  or  by  leaving  said  notice  at  his  residence  or  with 
his  agent  in  charge  of  the  work,  the  said  Contractor  shall 
immediately  commence  and  complete  the  same  to  the 
satisfaction  of  the  said  Commissioner;  and  in  case  of  failure 
or  neglect  on  his  part  so  to  do  within  forty-eight  hours 
from  the  date  of  the  aforesaid  notice,  then  the  said  Com- 
missioner shall  have  the  right  to  purchase  such  materials 
as  he  shall  deem  necessary,  and  to  employ  such  person 
or  persons  as  he  shall  deem  proper,  and  to  undertake 
and  complete  said  repairs  and  to  charge  the  expense  thereof 
against  any  sum  of  money  due  to  the  said  Contractor  or 
retained  by  the  said  party  of  the  first  part  as  herein  pro- 
vided; and  the  said  Contractor  hereby  stipulates  and 
agrees  to  pay  all  such  expense  to  which  the  said  Commis- 
sioner may  have  been  put  by  reason  of  the  neglect  of 
the  said  Contractor  to  make  such  repairs  as  aforesaid. 
*'(b)  And  it  is  hereby  further  agreed  between  the  parties 
hereto,  that  if  the  termination  of  the  said  period  of  main- 
tenance shall  fall  within  the  months  of  December,  January, 
February  or  March,  then  and  in  that  case,  the  said  months 
of  December,  January,  February  and  March,  or  such 
part  thereof  as  the  Commissioner  may  determine,  shall 
not  be  included  in  the  computation  of  the  said  period  of 
fifteen  years  during  which  the  work  is  to  be  kept  in  repair 
by  the  Contractor  as  aforesaid,  and,  also,  in  that  case  the 
payment  to  be  made  under  the  provisions  of  this  contract 
shall  not  be  made  before  the  first  of  April  next  thereafter, 
unless  otherwise  specially  permitted  by  the  Commissioner. 


<< 


Temporary  Repairs  in  Winter 


''  (c)  The  Contractor  shall  have  the  right,  in  the  case  of 
trenches,  to  provide  against  settlement  by  covering  the 
surface  of  the  cut  with  broken  stones  and  maintaining 
the  surface  for  six  days,  and  during  extreme  winter  weather 
any  hole  in  the  pavement  may  be  filled  and  maintained 
with  binder  or  asphalt  mastic. 
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''Contractor  to  Restore  Pavement  Over  Water,  Gas 

AND  Sewer  Trenches 

"  (d)  The  party  of  the  second  part  further  agrees  that 
during  said  period  of  maintenance  he  will  take  up,  lay 
and  restore,  upon  forty-eight  hours'  notice  the  pavement 
over  trenches  made  for  laying  water  and  gas  pipes,  sewers, 
or  for  other  purposes  permitted  by  the  Commissioner,  and 
over  breaks  or  injury,  at  the  contract  prices  per  square 
yard  in  accordance  with  the  terms  of  these  specifications, 
except  that  in  the  case  of  fire  bums  or  other  surface  injury, 
when  the  surface  replaced  shaU  be  paid  for  at  the  uniform 
rate  of  two  dollars  per  square  yard;  and  when  once  so  laid 
and  restored,  maintain  the  same  in  the  same  state  of  re- 
pair as  agreed  to  for  the  other  parts  of  the  pavement.  In 
restoring  the  pavement  over  openings  made  through  a 
concrete  f oimdation,  the  foundation  replaced  shall  be  in  all 
cases  six  (6)  inches  in  thickness  and  shall  consist  of  one  (1) 
part  of  Portland  cement,  three  (3)  parts  of  sand  and 
five  (5)  parts  of  broken  stone — ^all  of  the  quality  and 
mixture  hereinbefore  specified.  He  further  agrees  not 
to  demand  additional  or  further  payment  on  account 
of  injury  or  sinking  of  the  pavement  so  laid  and  restored. 
In  case  the  Contractor  fails  to  lay  and  restore  the  pave- 
ment as  aforesaid,  the  Commissioner  shall,  without  further 
notice,  procure  labor  and  materials  and  lay  and  restore 
the  pavement  at  the  expense  of  the  Contractor. 

m 

''Repairs  Before  Final  Acceptance 

''(e)  Just  previous  to  the  expiration  of  the  guaranty 
period  the  entire  work  shall  be  inspected,  and  if  any  sur- 
face cracks  or  disintegrations  shall  exist  or  any  bunches, 
depressions  or  unevenness  in  the  surface  of  the  pavement 
shall  show  a  variation  of  three-eighths  (|)  of  an  inch  under 
a  four  (4)  foot  straight  edge  or  template,  or  any  portion 
of  the  pavement  shall  have  a  thickness  of  less  than  one  and 
a  half  (Ih)  inches,  such  portion  Bhall  be  immediately  re- 
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paved  upon  the  order  of  the  Commissioner,  by  the  heater 
process  or  by  removing  the  pavement  from  the  foundation 
and  replacing  it  in  the  same  manner  as  when  originally 
laid;  provided,  that  when  more  than  fifty  (50)  per  cent 
of  the  surface  of  any  one  block  requires  repairing  according 
to  the  above  conditions  the  entire  block  shall  be  taken  up 
and  relaid.  Whenever  any  defects  are  caused  by  the  fail- 
ure of  the  foundation,  the  pavement  including  such  founda- 
tion shall  be  taken  up  and  relaid  in  accordance  with  the 
specifications. 

"  (f)  And  it  is  hereby  further  imderstood  and  agreed 
that  the  period  of  maintenance  shall  be  in  force  through 
the  term  of  years  aforesaid,  irrespective  of  any  changes 
that  may  occur  in  traffic  conditions,  on  or  across  said 
street,  whether  due  to  the  widening  of  said  roadway  or  to 
the  construction,  reconstruction  or  rearrangement  of  new 
or  existing  surface  or  subsurface  constructions  thereon, 
or  to  any  other  cause. 

"Payments  When  Made 

"27.  Relative  to  Payments. — (a)  And  the  said  party  of 
the  second  part  further  agrees  that  he  will  not  be  entitled 
to  demand  or  receive  payment  for  any  portion  of  the  afore- 

m 

said  work  or  materials  unless  the  same  shall  be  fully  com- 
pleted in  the  manner  set  forth  in  this  agreement,  and  such 
completion  shall  be  duly  certified  by  the  Engineer,  Inspec- 
tor and  Chief  Engineer  in  charge  of  the  work,  and  until 
each  and  every  one  of  the  stipulations  hereinbefore  men- 
tioned are  complied  with,  and  the  work  completed  to  the 
satisfaction  of  the  Commissioner,  and  accepted  by  him; 
whereupon  the  party  of  the  first  part  under  .  .  .  will  pay, 
and  hereby  binds  itself,  and  its  successors  to  pay,  to  the 
said  party  of  the  second  part,  in  cash,  on  or  before  the 
expiration  of  thirty  (30)  days  from  the  date  of  the  com- 
pletion of  the  work  and  the  acceptance  of  the  same  by  the 
Commissioner  of  Highways,  the  whole  of  the  moneys  ac- 
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cruing  to  the  said  party  of  the  second  part,  under  this 
agreement,  except  thirty  (30)  per  cent  of  the  amount 
due  for  asphalt  pavement  complete,  including  binder  and 
wearing  surface,  but  exclusive  of  foundation,  said  thirty 
(30)  per  cent  being  retained  as  security  for  the  mainten- 
ance of  the  pavement  for  a  period  of  fifteen  (15)  years  and 
to  be  paid  to  the  said  party  of  the  second  part  under  this 
agreement  as  follows: 

"No  payment,  on  account  of  said  percentage  retained 
to  be  made  imtil  the  expiration  of  the  sixth  year  from  the 
acceptance  of  the  work  by  the  Commissioner  of  Highways, 
when  a  payment  of  three  (3)  per  cent  of  the  total  cost  of 
the  asphalt  pavement  complete,  that  is  one-tenth  {^) 
of  the  thirty  (30)  per  cent  retained  money  shall  be  paid, 
and  a  like  further  sum  of  three  (3)  per  cent  of  the  total 
amoimt  at  the  expiration  of  each  succeeding  year  there- 
after, until  the  whole,  or  as  much  as  may  remain  due  of 
said  contract  price  for  asphalt  pavement  (exclusive  of 
foundation)  shall  be  paid,  should  the  party  of  the  first 
part  perform  the  work  stipulated  imder  section  26  of 
this  agreement. 

''  (b)  And  the  party  of  the  first  part  hereby  agrees,  upon 
the  expiration  of  the  said  period  of  fifteen  years,  provided 
that  the  said  work  shall  at  that  time  be  in  good  order  or  as 
soon  thereafter  as  the  said  work  shall  have  been  put  in 
good  order  to  the  satisfaction  of  the  said  Commissioner, 
to  pay  to  the  said  party  of  the  second  part  the  whole  of 
the  sum  last  aforesaid  or  such  part  thereof  as  may  remain 
after  the  expenses  of  making  the  said  repairs  in  the  manner 
aforesaid  shall  have  been  paid  therefrom.  .  .  . 

''28.  Prices. — (a)  And  the  said  party  of  the  second 
part  hereby  further  agrees  to  receive  the  following  prices 
as  full  compensation  for  furnishing  all  the  materials  and 
performing  all  the  labor  which  may  be  required  in  the 
prosecution  of  the  whole  of  said  work  to  be  done  under 
this  agreement  and  in  all  respects  performing  and  com- 
pleting the  same,  to  wit : 
29 
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"For  completed  asphalt  pavement,  per  square  yard, 
the  sum  of  Four  and  ^  doUaro  ($4.79). 

"For  relaying  old  stone  pavement,  per  square  yard, 
the  smn  of  Fifty-eight  cents  (58c). 

"For  concrete  foundations,  per  cubic  yard,  the  sum  of 
Five  and  ^  dollars  ($5.60). 

"For  furnishing  and  setting  new  curbstones,  per  linear 
foot,  the  sum  of  Eighty-seven  cents  (87c). 

"For  redressing,  rejoining  and  resetting  old  curbstones, 
per  linear  foot,  the  sum  of  Thirty-three  cents  (33c). 

"For  noiseless  covers  and  curbs  for  water  manholes, 
furnished  and  set,  per  manhole,  the  sum  of  Twenty-one 
and  ^  dollars  ($21.50). 

"For  noiseless  covers  and  curbs  for  sewer  manholes, 
furnished  and  set,  per  manhole,  the  sum  of  Twenty-one 
and  ^  dollars  ($21.50). 

"It  being  expressly  imderstood  that  the  measurement 
shall  be  taken  after  the  laying  and  setting  of  the  pavement, 
and  the  completion  of  the  work,  and  that  the  aforesaid 
prices  cover  the  furnishing  of  all  the  different  materials 
and  all  the  labor;  the  maintaining  of  said  pavement  in 
good  order  as  often  as  may  be  required  by  the  terms 
hereof,  or  as  the  said  Commissioner  shall  direct,  for  the 
period  of  15  years  and  the  performance  of  all  the  work 
mentioned  in  this  specification  and  agreement." 

With  the  consent  of  the  city  this  contract  was  assigned 
to  the  plaintiff,  which  proceeded  with  the  work  required 
to  be  done  thereunder,  including  the  space  between 
the  railroad  tracks  (fourteen  feet  two  inches)  and 
two  feet  either  side  of  the  tracks,  in  all  eighteen 
feet  two  inches.  The  width .  of  the  highway  varied 
from  thirty-nine  (39)  to  sixty-five  (65)  feet.  The 
final  certificate  was  made  January  29,  1901,  imder 
which  the  amoimt  earned  by  plaintiff  was  fixed  at 
$280,146.16  whereof  the  amount  for  new  pavement  was 
$240,616.64  and  the  retained  percentage  on  the  latter  sum 
amounted  to  $72,184.99.     The  period  of  maintenance 
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still  has  over  five  years  to  run,  and  the  first  payment  of 
three  per  cent  out  of  the  retained  percentage  was  ordered 
made  on  January  30,  1907,  under  the  terms  of  the  con- 
tract ;  by  which  the  first  return  of  three  per  cent  out  of  the 
retained  thirty  per  cent  was  to  be  made  at  the  expiration 
of  the  sixth  year  after  the  acceptance  of  the  work  by  the 
commissioner  of  highways.  When  this  action  was  brought 
the  sum  of  $57,748.01  was  claimed  to  be  still  retained 
by  the  city  as  security  for  the  performance  of  the  main- 
tenance contract.  Permits  for  repairs  had  been  issued  by 
the  city  of  New  York,  through  the  commissioner  of  pubUc 
works  and  the  borough  president  for  the  year  1902  and 
through  the  borough  president  for  the  years  1903,  1904 
and  1906  authorizing  the  Metropolitan  Street  Railroad 
Company  to  'Hake  up  the  pavement  and  excavate  such 
portion  as  may  be  necessary  of  the  highways  along  the 
lines  of  its  present  railways  and  of  railways  leased  or 
controlled  by  it  in  the  borough  of  Manhattan,  for  the 
purpose  of  restoring  the  pavements  which  are  in  bad  con- 
dition and  of  repairing  defective  tracks,  but  not  for  any 
other  purpose  whatever."  It  further  provided:  ''When- 
ever it  is  necessary  to  open  any  asphalt  pavement  the 
company  shall  send  notice  at  once  to  this  ofiice  of  the  lo- 
cation of  such  opening  and  also  notice  to  the  asphalt 
company  having  the  contract  for  the  maintenance  of  the 
pavement,  and  shall  see  that  the  asphalt  company  re- 
stores the  pavement  as  promptly  as  possible,  the  work  to 
be  done  at  the  expense  of  the  Railway  Company."  These 
permits  were  for  ordinary  maintenance  repairs  to  pave- 
ment and  tracks  to  provide  for  cases  of  accident  or  sudden 
emergency.  The  liability  of  the  company  for  repairing 
the  space  within  its  tracks  and  for  two  feet  on  either 
side  thereof  was  determined  by  §  98  of  the  Railroad  Law 
(Gen.  Laws,  Chap.  39  [Laws  of  1890,  Chap.  565],  as  amd. 
by  Laws  of  1892,  Chap.  676),  which  throughout  the  period 
of  maintenance  has  read  as  follows: 
"Every  street  surface  railroad  corporation  so  long  as  it 
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shall  continue  to  use  any  of  its  tracks  in  any  street,  avenue 
or  public  place  in  any  city  or  village  shall  have  and  keep 
in  permanent  repair  that  portion  of  such  street,  avenue  or 
public  place  between  its  tracks,  the  rails  of  its  tracks, 
and  two  feet  in  width  outside  of  its  tracks,  under  the  super- 
vision of  the  proper  local  authorities,  and  whenever  re- 
quired by  them  to  do  so,  and  in  such  manner  as  they  may 
prescribe.  In  case  of  the  neglect  of  any  corporation  to 
make  pavements  or  repairs  after  the  expiration  of  thirty 
days'  notice  to  do  so,  Uie  local  authorities  may  make  the 
same  at  the  expense  of  such  corporation,  and  such  authori- 
ties may  make  such  reasonable  regulations  and  ordinances 
as  to  the  rate  of  speed,  mode  of  use  of  tracks,  and  removal 
of  ice  and  snow,  as  the  interests  or  convenience  of  the 
public  may  require.  A  corporation  whose  agents  or  serv- 
ants willfully  or  negligently  violate  such  an  ordinance 
or  regulation,  shall  be  liable  to  such  city  or  village  for  a 
penalty  not  exceeding  five  hundred  dollars  to  be  specified 
in  such  ordinance  or  regulation." 

On  August  25,  1908,  the  city  of  New  York,  through  the 
borough  president  of  Manhattan,  granted  a  permit  to  the 
railroad  company  whereof  so  much  as  is  relative  to  the 
issue  is  in  the  following  terms:  ''Permission  is  hereby  given 
to  the  Metropolitan  Street  Railway  Company  to  take  up 
the  pavement  and  excavate  such  portion  as  may  be  neces- 
sary of  Broadway  from  Canal  street  to  42nd  street  for 
the  purpose  of  renewing  the  tram  rail  and  slot  on  this 
portion  of  Broadway,  the  rail  to  be  used  in  such  renewal 
to  be  of  the  same  dimension  and  style  as  that  now  in 
place,  upon  the  following  special  conditions:  That  the 
company  shall  restore  the  pavement  in  accordance  with  the 
contracts  and  specifications  of  the  following  companies: 
The  Barber  Asphalt  Paving  Co.,  Broadway  from  Canal 
to  14th  street,  dated  July  29,  1901,  Mack  Paving  Co., 
Broadway  from  14th  to  42nd  street,  dated  July  23,  1900 
(with  the  exception  of  Broadway,  N.  S.  of  23rd  to  the  N.  S. 
of  25th  street.  Barber  Asphalt  Paving  Co.,  dated  Octo- 
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ber  23,  1907).  That  the  company  shall  restore  the  pave- 
ment at  its  own  cost  and  expense  and  to  the  satisfaction 
of  the  president  of  the  borough  of  Manhattan/'  The 
railroad  company  thereupon  had  this  work  done  at  its 
expense  by  the  Sicilian  Asphalt  Company.  Thereafter 
the  plaintiff  caused  to  be  sent  the  following  notice  of  its 
election  to  treat  this  permit  as  a  breach  ot  the  contract 
with  the  city,  authorizing  a  rescission  thereof: 

"Mack  Pa  vino  CoMPAifY  of  New  York, 

"30  Church  St., 
"New  York,  Sept.  21st,  1908. 
"Hon.  John  F.  Ahbarn, 

'  President,  Bor.  of  Manhattan  : 

"Sir. — The  \mdersigned,  as  assignee  of  the  National 
Asphalt  Company,  is  the  contractor  with  the  city  of  New 
York  under  contract  dated  July  23,  1900,  for  regulating 
and  repaving  with  asphalt  pavement  on  the  foundation 
of  present  pavement,  the  roadway  of  Broadway  from 
Fourteenth  St.  to  Forty-second  St.,  in  the  city  of  New 
York. 

"This  contract  contains  a  covenant  giving  to  the  under- 
signed the  sole  right  to  take  up,  lay  and  restore  upon  forty- 
eight  hours'  notice,  the  pavement  over  trenches  made 
for  laying  water  and  gas  pipes,  sewers  or  for  other  purposes 
permitted  by  the  Commissioner,  and  other  breaks  or  in- 
jury at  the  contract  prices  per  square  yard  in  accordance 
with  the  terms  of  the  specifications  of  that  contract  .  .  . 
and  when  once  so  laid  and  restored  to  maintain  the 
same  in  the  same  state  of  repair  as  agreed  to  for  the  other 
parts  of  the  pavement. 

"The  contract  also  contains  other  provisions  fixing  the 
prices  for  the  different  classes  of  work  and  provides  for 
maintenance  for  a  term  of  fifteen  years.  The  contract, 
so  far  as  the  original  performance  of  the  work  is  concerned, 
has  been  entirely  completed  and  accepted.  Certain  por- 
tions of  the  amounts  earned  thereimder,  however,  have 
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been  retained  by  the  city  of  New  York  under  the  terms 
of  said  contract  and  have  not  yet  been  paid  to  us.  We 
are  now  informed  that  acting  under  a  permit  from  your 
department,  other  parties  with  your  acquiescence  and 
consent  are  engaged  in  carrying  on  and  performing  a  large 
portion  of  the  work  for  which  you  have  contracted  with 
us  as  aforesaid  and  the  performance  of  which  was  a  ma- 
terial part  of  the  entire  consideration  for  our  contract. 

''When  we  first  learned  of  this  violation  of  the  said 
contract  on  your  part,  we  verbally  protested  and  objected 
thereto.  Now,  to  avoid  any  possible  misunderstanding 
in  the  matter,  we  hereby  in  writing  notify  you  that  we 
repeat  the  objection  and  protest  heretofore  made  against 
the  said  action  above  referred  to  upon  your  part  and  shall 
claim  and  insist  that  the  same  is  a  violation  of  the  cove- 
nants contained  in  said  contract,  and  that  we  elect  to 
treat  your  illegal  action  as  a  breach  of  contract  as  aforesaid 
and  hereby  claim  the  immediate  payment  of  the  moneys 
earned  and  retained  and  the  further  damages  to  which  we 
are  entitled  therefor  resulting  from  said  breach. 

"Respectfully  yours, 
"Mack  Paving  Company  of  New  York, 

"ByA.  W.  Sewall, 
"Vice-President." 

The  theory  upon  which  plaintiff  seeks  to  escape  from 
its  liability  to  maintain  in  proper  condition  the  paving 
laid  by  it  for  a  period  of  some  five  years,  still  required  by 
the  contract,  is  that  it  was  justified  in  rescinding  the 
contract  by  reason  of  the  breach  of  some  covenant  upon 
the  part  of  the  city  by  which  plaintiff  was  to  have  the 
exclusive  right  to  make  all  repairs  to  the  paving  of  the 
highway  in  question  for  the  full  period  of  the  contract, 
and  that  the  measure  of  plaintiff's  damage  by  reason  of 
the  breach  was  at  least  equal  to  the  amoimt  of  the  retained 
percentage.  We  can  find  no  such  provision  therein.  The 
maintenance  of  the  pavement  (as  distinct  from  repairs) 


Mack  Paving  Company  v.  City  op  New  York    465 

—  -       ■ ■  ■  _  _  —  ■  ■  _  

Opinion  of  the  Court 

was  an  undertaking  by  plaintiff  which  formed  part  of  the 
consideration  for  the  price  paid  by  the  defendant  for  the 
entire  work.    It  was  an  essential  part  of  the  entire  work 
contracted  to  be  performed  by  plaintiff  and  its  liability 
therefor  did  not  terminate  until  the  period  of  maintenance 
had  expired.    The  repair  work  is  a  distinct  and  separate 
item,  having  no  relation  whatever  to  the  original  work 
contracted  to  be  done  or  to  the  retained  percentage.    It 
is  a  clause  obviously  inserted  for  the  benefit  of  the  city 
to  enable  ^t  to  procure  the  immediate  repairing  (upon 
giving  the  notice  required)  of  breaks  or  injury  not  covered 
by  the  maintenance  clause,  and  the  taking  up,  laying  and 
restoring  of  the  pavement  over  trenches,  for  water  and 
gas  pipes,  sewers  or  other  purposes,  at  the  same  rate  per 
square  yard  as  the  contract  price,  and  the  replacing  of 
the  surface  in  case  of  superficial  injury  at  a  lower  rate. 
By  this  it  was  intended  to  enable  the  city  to  secure  the 
speedy  restoration  of  any  surface  damaged  or  temporarily 
interfered  with  for  public  uses.    This  constitutes  no  cove- 
nant upon  the  part  of  the  city  to  grant  an  exclusive  right 
to  the  contractor  to  make  such  repairs,  but  is  an  agree- 
ment upon  the  part  of  the  contractor  that  he  wiU  make 
such  repairs  as  he  is  called  upon  by  the  city  to  make, 
upon  receiving  forty-eight  hours'  notice,  and  the  only 
agreement  which  the  city  makes  is  to  pay  for  repairs  thus 
made  upon  notice,  at  the  rate  fixed  by  the  contract. 
Under  the  decision  in  O'Keeffe  v.  City  of  New  York,  173 
N.  Y.  474,  there  can  be  no  doubt  that  there  was  not  even 
an  absolute  duty  on  the  part  of  the  contractor  to  make 
all  repairs,  but  only  a  qualified  one  to  make  such  repairs 
as  it  might  be  given  the  requisite  notice  to  do,  for  other- 
wise the  requirement  for  notice  would  be  superfluous. 
Therefore,  the  contractor  could  neither  make  repairs  nor 
be  held  for  a  failure  so  to  do,  until  the  notice  had  been 
given.    In  regard  to  the  relaying  of  the  pavement  in  ques- 
tion by  the  Sicilian  Asphalt  Company  it  was  done  under 
the  orders  of  the  railroad  company  which,  as  heretofore 
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shown,  was  under  the  Raikoad  Law  required  to  keep  the 
space  thus  relaid  in  permanent  repair.  The  contractor 
agreed  by  its  contract  that  in  case  the  raihx>ad  company 
should  desire  to  make  a  contract  with  it  for  the  paving  of 
the  space  within  and  about  its  tracks,  the  contractor 
would  contract  to  do  the  work  at  a  rate  not  greater  than 
that  fixed  by  the  contract,  but  this  did  not  bind  the  rail- 
road company,  which  was  not  a  party  to  the  contract,  to 
give  such  work  to  the  contractor,  nor  did  it  bind  the  city, 
which  was  not  chargeable  with  the  doing  of  such  work, 
to  pay  any  one  therefor.  Of  course  the  city  never  gave 
any  notice  to  do  the  work  in  question.  It  is  difficult  in 
any  event,  even  if  the  city  had  made  such  a  covenant,  to 
see  how  plaintiff  could  have  recovered  more  than  the  profit 
it  lost  on  the  work  thus  done  by  another,  or  how  it  could 
have  rescinded  its  contract  so  as  to  be  released  from  its 
absolutely  binding  agreement  to  maintain  for  a  fixed 
period  and  to  allow  a  sum  to  be  retained  as  security  for 
the  performance  of  that  agreement.  In  this  case  there 
being  no  covenant  by  which  plaintiff  had  an  exclusive 
right  to  repair  or  relay,  and  of  course  no  breach  of  the 
contract,  no  cause  of  action  has  been  made  out  by  plain- 
tiff and  the  complaint  should  have  been  dismissed. 

The  contention  has  also  been  made  that  plaintiff  having 
failed  to  give  any  proof  in  support  of  its  allegation  of  the 
filing  of  a  notice  of  claim  with  the  comptroller  the  com- 
plaint should  have  been  dismissed  upon  that  ground. 
Under  §  261  of  the  Greater  New  York  charter  (Laws  of 
1901,  Chap.  466,  as  amd.  by  Laws  of  1907,  Chap.  677) 
it  was  provided  that  no  action  for  any  cause  whatever 
should  be  maintained  against  the  city  of  New  York  unless 
it  should  appear  by  and  be  an  allegation  of  the  complaint 
that  at  least  thirty  days  had  elapsed  since  the  demand, 
claim  or  claims  upon  which  the  action  was  founded  had 
been  presented  to  the  comptroller  of  the  said  city  for 
adjustment  and  that  he  had  neglected  or  refused  to  make 
an  adjustment  or  payment  thereof  for  thirty  days  after 
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such  presentment.  It  has  been  held  that  compliance  with 
this  section  of  the  charter  is  in  the  nature  of  a  condition 
precedent  and  that  it  must  be  both  alleged  and  proved, 
for  the  failure  to  prove  it  prevents  a  recovery.  Smith  v. 
City  of  New  Yorky  88  App.  Div.  606.  There  having  been 
no  proof  offered  therein,  the  question  is  presented  whether 
any  issue  as  to  the  allegation  of  presentation  of  claim  was 
raised  by  the  answer,  for  the  plaintiff  takes  the  position 
that  the  answer  was  insufficient  to  raise  such  an  issue, 
and,  therefore,  no  proof  on  this  point  was  required.  The 
allegation  of  the  complaint  is  as  follows:  ''Eighteenth. 
That  heretofore  and  more  than  thirty  days  prior  to  the 
commencement  of  this  action  the  claim  sued  on  herein 
was  duly  presented  to  the  comptroller  of  the  city  of  New 
York  for  settlement  and  adjustment,  and  payment  thereof 
duly  demanded,  but  notwithstanding  such  presentation 
and  demand,  no  part  of  said  claim  has  been  paid."  So 
much  of  the  answer  as  refers  to  this  paragraph  of  the  com- 
plaint is  contained  in  the  following  paragraph:  "1.  It  de- 
nies that  it  has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  any  of  the  allegations  of  said  com- 
plaint contained  in  the  paragraphs  or  subdivisions  thereof 
marked  'First,'  'Thkd,'  'Fourth,'  'Fifth,'  'Sixth,' 
'Seventh,'  'Eighth,'  'Ninth,'  'Tenth,'  'Eleventh,' 
'Twelfth,'  'Thirteenth,'  'Fourteenth,'  'Fifteenth,'  'Six- 
teenth' and  'Eighteenth.'" 

In  Smith  v.  City  of  New  Yorky  supra,  an  answer  contain- 
ing the  statement  that  defendant  "has  no  knowledge  or 
information  sufficient  to  form  a  beUef  as  to  the  truth  of 
each  and  every  allegation  in  said  complaint  contained 
not  hereinbefore  specifically  admitted"  (the  sole  admis- 
sion being  that  defendant  was  a  municipal  corporation) 
was  deemed  sufiicient  to  raise  the  issue,  the  complaint 
having  been  dismissed  upon  the  ground  that  a  proper 
notice  had  not  been  served.  It  is  true  that  in  Purdy  v. 
City  of  New  York,  126  App.  Div.  320,  and  Borough  Con- 
struction Co.  V.  City  of  NeO)  York,  131  id.  278,  it  was  ex- 
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pressly  held  by  another  department  that  such  a  denial 
was  frivolous,  for  the  defendant  in  presmnption  of  law 
had  full  knowledge  of  the  filing  of  the  claim  and  of  its 
contents  and  was  not  permitted  to  resort  to  what  was 
termed  'Hhe  lenient  form  of  denial  which  it  used."  But 
both  these  cases  were  reversed  in  the  Court  of  Appeals 
{Purdy  V.  City  of  New  York,  193  N.  Y.  521 ;  Borough  Con- 
struction Co.  V.  City  of  New  Yorky  200  id.  149),  though 
upon  grounds  which  rendered  mmecessary  the  review  of 
the  question  just  referred  to.  In  City  of  New  York  v. 
Matthews,  180  N.  Y.  41,  it  was  held  that  such  a  denial 
was  frivolous  when  made  by  an  individual  defendant, 
denymg  knowledge  or  information  sufficient  to  form  a 
belief  as  to  matters  of  public  record,  open  by  law  to  public 
inspection  and  with  knowledge  of  which  the  defendant 
was  chargeable  by  law.  But  in  City  of  New  York  v.  Halsey, 
132  App.  Div.  192,  it  was  held  by  this  court  that  this  did 
not  mean  that  in  no  case  can  a  party  put  in  issue  an  allega- 
tion as  to  a  matter  of  public  record  by  a  denial  framed 
in  the  language  of  §  600  of  the  Code  of  Civil  Procedure. 
"It  cannot  be,"  it  was  there  said,  ''that  in  every  case  a 
party  is  called  upon  to  inspect  the  public  records  before 
answering  and  must  admit  or  positively  deny  an  allega- 
tion concerning  the  same."  In  the  case  at  bar  the  allega- 
tion is  not  that  a  certain  paper  was  placed  on  file  in  the 
comptroller's  office  and  still  remains  there,  but  that  "the 
claim  sued  on  herein  was  duly  presented  to  the  comp- 
troller of  the  City  of  New  York,"  and  that  raises  questions 
quite  apart  from  its  mere  presence  upon  the  files.  The 
claim  might  have  been  defective  or  invalid,  and  imder 
the  decision  in  Purdy  v.  City  of  New  York,  193  N.  Y.  521, 
its  retention  by  the  city  authorities  without  objection 
as  to  its  sufficiency  would  constitute  no  waiver  on  its  part 
of  the  right  to  rely  upon  the  defects  in  the  notice  as  a 
defense  to  the  action.  To  the  same  effect  was  Forsyth  v. 
City  of  Oswego,  191  N.  Y.  441.  In  the  present  case  even 
had  the  plaintiff  otherwise  made  out  a  case,  it  failed  to 
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prove  the  presentation  of  its  claim  as  required  by  the 
charter,  an  issue  as  to  which  had  been  properly  presented 
by  the  answer. 

The  judgment  and  order  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 

Inoraham,  p.  J.,  Lauqhlin,  Clarke  and  Miller,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs 
to  appellant  to  abide  event. 


Patrick  M.  Carolan,  Individually  and  as  Executor  of 
Neal  O'Donnell,  Deceased,  v.  John  J.  O'Donnell 
et  al.,  Individually  and  as  Administrator  of  the  Es- 
tate of  Andrew  O'Donnell  et  al..  Impleaded  with 
Others. 

(141  App.  Div.  463;  First  Department,  December,  1911) 

Abatement  and  revival  ^;  power  of  court  not  limited  by  Code;  ac- 
tion to  establish  a  will;  continuance  of  action  without  plaintiff; 
stay  by  death  of  party. 

1.  An  action  to  establish  a  will  does  not  abate  by  the  death  of 
the  plaintiff. 

2.  The  rule  contained  in  §  765  of  the  Code  of  Civil  Procedure, 
that  an  action  does  not  abate  by  any  event  if  the  cause  of 
action  survives  or  continues,  is  the  paramount  one  on  a  mo- 

>  A  set  of  forms  Ulustratiag  the  practice  in  motions  to  revive  actions 
after  the  death  of  a  party  will  be  foimd  beginning  at  page  465,  from  the 
case  of  Jones  v.  JaneSf  171  N.  Y.  653;  aff'g  without  opinion,  68  App. 
Div.  5;  74  Supp.  297.  In  the  last-mentioned  case  the  question  at  issue 
was  the  time  within  which  the  motion  of  revival  might  be  made,  and  a 
note  on  that  subject  will  be  found  in  connection  with  the  same  set  of 
papers  at  page  466,  post. 
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lion  to  revive  the  action  upon  the  death  of  the  plaintiff,  and 
on  such  a  motion  the  court  is  not  limited  in  its  power  to  grant 
relief  to  the  specific  cases  provided  for  in  §§  757-766  in- 
clusive; and,  therefore,  in  an  action  to  establish  a  will,  where 
the  plaintiff  who  has  died  was  a  nonresident  of  this  State 
and  did  not  leave  any  property  in  this  State,  so  the  court  is 
without  power  to  bring  in  his  representatives  as  a  party  to 
the  action,  the  court  may,  nevertheless,  revive  the  action, 
under  the  name  of  the  deceased  plaintiff  merely  for  the  pur- 
pose of  convenience  of  identification,  but  without  the  inter- 
vention of  any  real  plaintiff,  as  the  action  is  in  rem  and  the 
alignment  of  parties  as  plaintiffs  or  defendants  is  unimportant. 

3.  While  the  Code  does  not  specifically  provide  that  an  action 
is  stayed  by  the  death  of  a  party,  this  is  the  necessary  effect 
of  the  inhibition  contained  in  §  765  of  the  Code,  prohibiting 
the  entry  of  a  judgment  against  a  party  who  has  died  before 
a  verdict,  report  or  decision  is  actually  rendered. 

Appeal  by  the  defendants,  Rebecca  O'Donnell  and 
others,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term. 

Reversed. 

Gilbert  D.  Larnby  for  the  appellants. 
William  F.  Clare,  for  the  respondents. 

Scott,  J.: 

This  is  an  appeal  from  an  order  denying  a  motion  by 
the  defendants,  Rebecca  O'Donnell  and  others,  that  the 
action  be  revived  and  continued  either  in  the  names  of  the 
surviving  executors  of  Neal  O'Donnell,  deceased,  as 
plaintiffs,  or  in  the  name  of  said  Rebecca  O'Donnell  as 
plaintiff.  The  action  was  brought  under  §  2653a  of  the 
Code  of  Civil  Procedure  to  establish  the  validity  of  a  paper 
alleged  to  be  the  last  will  and  testament  of  Neal  O'Don- 
nell, deceased. 

The  action  was  commenced  by  Patrick  M.  Carolan, 
'individually  and  as  executor  of  the  last  will  and  testa- 
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ment  of  Neal  O'Donnell,  deceased/'  his  interest  as  an  in- 
dividual arising  from  a  legacy  of  two  shares  of  stock  of  the 
N.  &  H.  O'Donnell  Cooperage  Company.  The  defend- 
ants are  the  two  executors  of  Neal  O'Donnell,  deceased, 
his  next  of  kin  and  the  legatees  named  in  his  will.  The 
action  was  once  tried  and  resulted  in  a  judgment  uphold- 
ing  the  validity  of  the  will.  This  judgment  was  reversed 
and  a  new  trial  granted.^  Before  the  new  trial  could  be 
had  Patrick  M.  Carolan,  the  plaintiff,  who  was  a  resident 
of  Pennsylvania,  died,  leaving,  so  far  as  is  known,  no 
property  in  this  State,  and  no  personal  representatives 
here.  It  is  objected  by  the  surviving  executors  that 
§  757  of  the  Code  of  Civil  Procedure  authorizes  only  the 
substitution  of  a  "representative  or  successor  in  interest" 
of  a  sole  plaintiff  or  defendant  who  died  before  judgment, 
and  that  neither  they  nor  any  other  defendant  can  be  said 
to  be,  in  a  legal  sense,  the  representative  or  successor  in 
interest  of  Carolan,  and  they  further  object  that  there  is 
no  authority  for  taking  a  party  who  is  already  a  defend- 
ant and  transposing  him  into  the  place  of  a  plaintiff. 
The  whole  subject  of  reviving  or  contmuing  an  action 
after  the  death  of  a  party  is  now  regulated  by  Title  4  of 
Chap.  8  of  the  Code  of  Civil  Procedure,  comprising  §§  755- 
766,  inclusive.  The  two  controlling  sections  of  this 
title  are  §  755,  which  provides  that:  "An  action  does  not 
abate  by  any  event,  if  the  cause  of  action  survives  or  con- 
tinues," and  §  765,  which  provides:  "This  title  does  not 
authorize  the  entry  of  a  judgment  against  a  party  who 
dies  before  a  verdict,  report  or  decision  is  actually  ren- 
dered against  him."  The  stay  of  further  proceedings  in 
an  action  after  the  death  of  a  party  is  not,  in  terms,  pre- 
scribed by  the  Code,  but  follows,  in  ordinary  actions, 
upon  the  inhibition  contained  in  §  765,  for  if  a  judgment 
cannot  be  entered  against  a  deceased  party,  so  no  step 
leading  up  to  a  judgment  can  be  taken.    The  sections  be- 

»  128  App.  Div.  924;  revd.,  197  N.  Y.  599,  without  opinion  in 
either  court. 
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tween  §§  755  and  765  provide  how  an  action  may  be  re- 
vived after  the  death  of  a  party  in  certain  cases,  but  do 
not  cover  every  possible  case,  or  serve  to  limit  the  power 
of  the  court  in  cases  not  provided  for.  "But  we  do  not 
think  that  the  right  of  a  party  to  the  continuance  of  an 
action,  by  or  against  the  representatives  of  a  deceased 
party,  where  the  cause  of  action  survives,  depends  upon 
the  existence  of  the  precise  circumstances  stated  in  §  757 
or  the  following  sections.  The  paramount  rule  is  declared 
in  §  755,  that  an  action  does  not  abate,  by  any  event,  if 
the  cause  of  action  survives  or  continues.  The  subsequent 
sections  seem  to  have  been  enacted  to  provide  for  special 
cases  and  not  to  limit  to  those  cases  only  the  power  of  the 
court  to  continue  an  action."  Lyon  v.  Park,  111  N.  Y. 
350.  It  is  undoubtedly  true  that  ordinarily  an  action 
cannot  proceed  to  judgment  after  the  death  of  a  sole 
plaintiff  or  defendant  unless  substitution  is  made,  but  the 
present  action  is  peculiar  in  its  character.  It  is  solely  the 
creation  of  statute  and  is,  in  its  nature,  an  action  in  rem. 
The  issue  is  confined  to  the  question  of  whether  the  writ- 
ing produced  is  or  is  not  the  last  will  and  codicil  of  the 
testator  or  either.  The  action  may  be  brought  by  any  one 
interested  either  to  uphold  or  to  defeat  the  will.  All  per- 
sons interested  either  for  or  against  the  will  must  be  made 
parties.  The  alignment  of  the  parties  is  prescribed,  not  as 
one  or  another  may  nominally  be  plaintiflf  or  defendant,  but 
as  one  or  another  seeks  to  uphold  or  defeat  the  will. 
Those  sustaining  the  will,  whether  plaintiffs  or  defend- 
ants, are  by  statute  put  in  the  place  of  plaintiffs  in  that 
they  are  given  the  right  to  open  and  close.  In  such  an 
action,  therefore,  a  plaintiff  has  fulfilled  his  entire  func- 
tions as  nominal  plaintiff  when  he  has  brought  the  parties 
into  court.  After  that  his  interest  in  and  control  of  the 
controversy  is  no  greater  than  that  of  any  other  party 
holding  the  same  attitude  toward  the  validity  of  the  will 
that  he  holds.  In  this  regard  an  action  Uke  the  present 
much  resembles  a  proceeding  before  the  surrogate  for  the 
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probate  of  a  will,  as  to  which  the  Court  of  Appeals  has 
said:  "After  the  petition  was  filed  with  the  surrogate  and 
the  proper  parties  had  been  cited  and  were  before  him, 
he  had  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties. It  was  a  proceeding  in  rem  to  prove  the  will.  All 
the  parties  could  become  actors  therein.  Code,  §  2617. 
Any  of  them  could  contest  and  produce  witnesses  in  op- 
position to  the  probate,  and  any  of  them  could  oflfer 
witnesses  in  support  of  the  will  and  cross-examine  the 
witnesses  called  in  opposition  thereto.  ...  So  long  as 
any  person  cited  is  before  the  surrogate  in  support  of  the 
will,  he  has  no  right,  upon  the  motion  of  any  other  party, 
arbitrarily  to  arrest  or  dismiss  the  proceeding.  After  the 
proceeding  is  once  instituted,  and  the  parties  cited  are 
before  the  surrogate,  it  is  not  solely  the  proceeding  of  the 
proponent.  It  is  a  proceeding  in  behalf  of  all  the  parties 
interested  to  prove  the  will.  If  the  proponent  should  die, 
the  proceeding  would  not  abate.  If  he  left  successors  to 
his  interest,  they  would  have  to  be  brought  in  and  be 
made  parties  to  the  proceeding  as  persons  interested  in  the 
estate.  If  the  proponent  should  refuse  to  introduce  any 
evidence  in  support  of  the  will,  any  other  party  could 
produce  and  examine  the  witnesses."  Matter  of  Lasak, 
131  N.  Y.  624.  When  we  consider  the  nature  of  this  ac- 
tion, and  its  close  analogy,  so  far  as  the  issues  are  con- 
cerned, to  a  proceeding  for  probate,  it  is  quite  clear  that 
it  is  not  such  an  action  as  abates  by  reason  of  the  death  of 
one  of  the  parties.  It  is  also  desirable  that  the  present 
action  should  continue  because  the  short  statute  of  limita- 
tion prescribed  by  §  2653a  seems  to  have  run  so  as  to  pre- 
vent the  institution  of  another  action  imder  that  statute. 
The  only  question  presenting  any  diflSculty  is  as  to  the 
substitution  of  a  nominal  plaintiff  in  place  of  Carolan. 
As  has  been  said  he  was  a  nonresident  and  no  repre- 
sentative of  his  estate  has  been  appointed  in  this  State. 
Whether  or  not  such  a  representative  has  been  appointed 
in  Pennsylvania  does  not  appear,  but  that  fact  is  immi^ 
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terial,  because  this  court  could  not  bring  in  a  foreign 
representative  against  his  will.  Lyon  v.  Park,  supra. 
So  far  as  Carolan's  interest  in  the  subject-matter  of  the 
action  resulted  from  the  fact  that  he  was  named  as  execu- 
tor in  the  will,  that  interest  died  with  him.  He  was  also 
interested,  however,  as  legatee  of  the  two  shares  of  stock 
above  referred  to,  and  without  his  presence  or  the  presence 
of  his  representatives,  no  judgment  can  be  entered  which 
will  be  conclusive  as  to  the  validity  of  that  legacy.  As  to 
all  the  other  parties  to  the  action,  however,  a  complete 
and  binding  judgment  can  be  rendered,  which  would  be 
effectual  as  to  them,  notwithstanding  it  might  not  bind 
Carolan's  estate.  This  precise  question  arose  respecting 
an  action  to  establish  the  will  of  Antoine  Ruppaner,  de- 
ceased, in  which  one  of  his  next  of  kin  had  been  omitted 
as  a  party.  The  action  went  to  judgment  nevertheless, 
and  a  question  afterwards  arose  as  to  the  validity  of  the 
judgment.  It  was  held  that  the  judgment  was  valid  and 
effectual  as  to  those  who  were  parties  to  it,  and  that  the 
only  effect  of  the  omission  was  that  the  judgment  was  not 
binding  upon  the  party  who  was  omitted.  Keyes  v. 
Ellensohn,  82  Hun,  13;  Matter  of  Rtippaner,  9  App.  Div. 
422.  It  is,  therefore,  not  an  insuperable  objection  to  the 
continuance  of  the  action  that  Carolan  is  dead  and  that 
his  representatives  cannot  be  substituted  in  his  place.  If 
the  will  be  upheld  his  absence  will  not  matter.  If  the 
judgment  be  that  the  will  is  invalid,  the  legacy  to  Carolan 
will  remain  unaffected,  and  the  next  of  kin  must  take  the 
estate  subject  to  the  satisfaction  of  the  legacy.  But  as  it 
is  the  next  of  kin  who  seeks  the  continuance  of  the  action, 
they  will  not  object  to  this  result.  Ordinarily  an  action 
without  at  least  a  nominal  plaintiff  would  be  anomalous, 
but  this  is  an  unusual  form  of  action  in  which,  as  already 
pointed  out,  the  plaintiff  after  he  has  brought  the  parties 
into  court,  becomes  simply  one  of  the  contesting  parties 
and  has  no  more  control  of  the  action  than  any  other 
party.    Our  conclusion  is  that  no  substitution  of  a  nominal 
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plaintiff  in  place  of  Patrick  M.  Carolan,  deceased,  is  nec- 
essary, but  that  the  action  may  proceed  (using  the  present 
title  as  a  matter  of  convenient  identification)  between  the 
contesting  defendants  who  are  practically,  although  not 
nominally,  aligned  as  plaintiffs  and  defendants  as  they 
respectively  seek  to  sustain  or  to  destroy  the  alleged  will. 
The  order  appealed  from,  which  denied  defendants' 
motion  in  all  respects,  is,  therefore,  reversed,  and  the 
motion  granted  to  the  extent  indicated  above. 

Inoraham,  p.  J.,  C14ABKE,  MiLLBB  and  Dowling,  JJ., 
concurred. 

Order  reversed  and  motion  granted  to  extent  stated  in 
opinion.    Settle  order  on  notice. 


Set  of  Forms  on  Application  for  Revival  of  an  Action 
after  the  Death  of  a  Party,  where  an  Interlocutory 
Judgment  Has  Been  Entered.^ 

LIST  OF  FORMS  PRINTBO  HEBBWITH  ON  BSVITAL  OF  ACTION 

No.  Page 

59.  Notice  of  motion, 466 

60.  Notice  of  intent  to  submit  further  affidavits, 468 

61.  Affidavits  on  motion  to  revive  action, 469 

62.  Order  reviving  action, 479 

'  This  set  of  papers  is  taken  from  Jones  v.  JaneSf  171  N.  Y.  653, 
aff^g  without  opinion,  68  App.  Div.  5;  74  Supp.  297.  The  case  went  to 
the  Court  of  Appeals  on  the  following  certified  question : ''  On  the  undis- 
puted facts  did  any  statute  of  limitations  constitute  a  bar  to  plaintiff's 
motion  for  revivor?"  The  question  certified  was  answered  in  the 
negative,  without  opinion. 

In  addition  to  the  papers,  forms  for  which  are  given  herewith,  the 
fdlowing  papers  were  also  submitted  on  the  motion  for  revivor:  Affi- 
davit of  service  of  the  papers  on  all  the  parties  who  were  interested  in 
the  action;  the  original  summons,  complaint  and  answer;  also  the  case 
and  exceptions  in  the  Court  of  Appeals  on  the  former  appeal  in  the 
action,  as  well  as  the  opinion  of  the  Court  of  Appeals  and  the  order 
entered  on  the  remittitur  from  the  Court  of  Appeals,  and  the  order  of 

30 
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Form  No.  09 

Notice  of  Motion  ^ 

Supreme  Ck)urt,  County  of  New  York. 

Evan  Jones, 

Plaintiff, 
against 
John  Jones, 

Defendant. 

Please  take  notice,  that  on  the  affidavit  of  John  K.  Jones, 
duly  verified  on  the  6th  day  of  February,  1901,  a  copy 
of  which  is  herewith  served  upon  you,  and  on  the  pleadings 
in  this  action,  we  shall  move  this  court  at  a  Special  Tenn 
thereof  for  the  hearing  of  litigated  motions,  to  be  held  at 
the  county  courthouse  in  the  county  of  New  York  on 

reversal  of  the  General  Term  of  the  Supreme  Court  on  the  former 
appeal  in  the  action. 

NOTE  ON  THE  TIME  WFTHIN  WHICH  AN  ACnON  MAT  BE  BEYTVED 

The  Code  (§§  757  et  aeq,)  provides  that  an  order  to  revive  an  action 
miut  be  granted  by  the  court  upon  proper  application  being  made, 
but  does  not  specify  the  time  within  which  this  motion  must  be  noticed, 
unless  the  time  is  limited  by  special  order,  as  hereafter  stated.  The 
courts,  however,  have  held  that  the  statute  is  not  absolutely  mandatory 
and  that  the  right  to  revive  an  action  may  be  lost  by  laches  in  moviag. 
Just  what  delay,  in  actions  at  law,  will  cause  the  application  to  revive 
to  be  denied,  has  not  been  determined.  Various  cases  depend  upon 
their  own  particular  circumstances. 

''The  rule  as  to  the  revival  of  actions  by  the  substitution  of  the 
representative  of  a  deceased  party  in  this  state  is  as  follows:  In  legal 
actions  there  is  no  mere  time  limitation,  but  the  motion  to  revive  may 
be  denied  for  laches  in  making  the  motion.  In  equity  actions  there  is 
a  time  limitation  of  ten  years;  but  in  such  actions,  on  account  of  prej- 
udicial laches,  the  court  may  refuse  the  revivor  within  the  period  of 
limitations.''  Mason  v.  Sanfordf  137  N.  Y.  497,  at  page  500;  quoted 
with  approval  and  followed  after  reviewing  many  cases  in  Pringle  v. 
Lang  Island  R.  R,  Co.,  157  N.  Y.  100,  at  page  104. 

» From  Jones  v.  Jones,  171  N.  Y.  653. 
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the  11th  day  of  February,  1901,  at  10:30  o'clock  in  the 
forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  directmg  that  Mary  A.  Jones,  mdi- 
vidually  and  as  admmistratrix  of  the  goods,  chattels  and 
credits  of  Evan  Jones,  deceased,  John  K.  Jones,  Edwin  K. 
Jones  and  Esther  Jones,  be  substituted  as  plaintiffs  herein 

Where  a  party,  even  in  an  action  at  law,  has,  without  excuse,  delayed 
his  application  until  the  action  would  be  barred  by  the  Statute  of  Limi- 
tations, the  court  is  justified  in  denying  the  application  for  laches. 
Washington  Trvxt  Co,  v.  Baldwin,  118  App.  Div.  186;  102  Supp.  1105; 
aff'd  without  opinion  189  N.  Y.  543;  Hale  v.  Shannon,  58  App.  Div. 
247;  68  Supp.  803;  Shipman  v.  Long  Island  R,  R.  Co,,  11  App.  Div.  46; 
41  Supp.  1131.  The  expression  in  the  opinion,  as  a  dictum,  in  the  la^ 
mentioned  case,  that  the  rule  is  the  same  in  legal  as  in  equitable  actions, 
is  not  justified,  in  the  light  of  the  doctrine  announced  in  the  other  cases 
cited. 

In  WashingUm  Trust  Co,  v.  Baldwin  {supra)  the  following  question 
was  certified  to  the  Court  of  Appeals:  ''Was  the  plaintiff  entitled  as  a 
matter  of  right  to  a  revival  of  the  action  notwithstanding  the  motion 
to  revive  was  not  made  until  more  than  nine  years  after  the  death  of 
the  defendant  and  the  appointment  and  qualification  of  the  executor 
of  the  will?"    The  question  was  answered  "No"  without  opinion. 

Where  an  interlocutory  judgment  for  an  accounting  had  been  ren- 
dered and  proceedings  had  already  been  had  thereimder,  the  referee 
still  being  alive,  it  was  held  that  the  ten  years'  Statute  of  Limitations 
was  not  an  absolute  bar  to  a  revival  of  the  action,  where  it  did  not 
appear  that  the  other  party  had  been  prejudiced  by  the  delay.  Jones 
V.  Jonjes,  68  App.  Div.  5;  74  Supp.  297;  aff'd  without  opinion  171 
N.  Y.  653. 

Limiting  by  order  time  within  which  action  can  be  revived, — ^The  de- 
cisions cited  above  make  it  peculiarly  appropriate  that  some  method 
should  exist  whereby  the  adverse  party  to  a  litigation  can  limit  the  time 
within  which  a  motion  can  be  made  to  revive  an  action  after  the  death 
of  a  party.  This  method  is  found  in  §  761  of  the  Code,  read  in  connec- 
tion with  §  784.  By  §  761  it  is  pro\'ided  that  the  comi;  may  make  an 
order,  in  its  discretion,  limiting  the  time  within  which  an  action  may 
be  revived.  Under  §  784  the  time  thus  fixed  cannot  be  extended.  The 
order  becomes,  in  practical  effect,  an  absolute  Statute  of  Limitations, 
like  that  limiting  the  time  in  which  to  appeal.  It  should  be  observed 
that  §  784  contains  the  provisions  forbidding  the  court  to  extend  the 
time  to  appeal  or  to  bring  an  action  which  is  barred  by  the  various 
Statutes  of  Limitations. 
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as  representatives  and  successors  in  interest  of  the  said 
plaintiff  Evan  Jones,  deceased,  and  that  this  action  be 
continued  in  their  names  as  such  plaintiffs,  and  that 
Adelaide  Jones,  Thomas  B.  Jones,  John  M.  Jones,  Mary  G. 
Jones,  Enmia  Jones  and  Adelaide  M.  Jones  be  substituted 
as  defendants  herein  as  representatives  and  successors  in 
interest  of  the  said  defendant  John  Jones,  and  that  this 
action  be  continued  in  their  names  as  such  defendants. 
Dated  New  York,  February  4th,  1901. 

Yours,  etc., 
Parsons,  Shepard  &  Ogoen, 
Attorneys  for  Mary  A.  Jones,  individually  and  as  ad- 
ministratrix and  others, 

111  Broadway, 
New  York,  N-  Y. 
To  Townsend  Wandell,  Esq., 
Attorney  for  Defendant. 


Form  No.  60 
Notice  of  Intent  to  Submit  Further  Affldavits  > 

(Same  title  as  last  form) 

Please  take  notice,  that  upon  the  hearing  of  the  motion 
to  revive  this  action,  notice  of  which,  dated  the  4th  day  of 
February,  1901,  has  heretofore  been  served  upon  you,  we 
shall  read  the  affidavits  of  Edward  M.  Shepard  and  John 

1  No  absolute  right  exists  to  serve  such  a  notice  as  the  foregoing. 
The  court  may,  in  its  discretion,  permit  either  ])arty  to  serve  additional 
affidavits  on  a  motion,  and  ^ere  a  party  intends  to  apply  for  permis- 
sion to  do  this  it  is  proper  to  serve  a  notice  of  such  intention.  Under  the 
amendment  to  §  768  of  the  Code  of  Civil  Procedure  by  Laws  of  1911, 
Chap.  763,  a  very  liberal  rule  is  established  as  to  the  service  of  addi- 
tional affidavits  on  motions  or  correcting  those  already  served.  The 
court  has  power,  however,  under  the  amendment  to  award  costs  agunst 
the  party  whose  papers  are  defective — a  power  which  the  court  doubt- 
less possessed  before  as  a  condition  to  permitting  a  party  to  amend  his 
papers.    The  same  amendment  to  $768  requires  the  party  against 
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Jones,  verified  the  18th  and  15th  days  of  March,  1901, 
respectively,  copies  of  which  are  herewith  served  upon 
you,  together  with  the  appeal  book  in  this  action  in  the 
Court  of  Appeals,  the  opinion  of  the  Court  of  Appeals 
dismissing  the  said  appeal,  the  order  of  the  Supreme  Court 
making  the  order  of  the  Court  of  Appeals  its  order,  and 
the  order  of  the  General  Term  of  this  court  entered  the 
5th  day  of  June,  1885,  in  the  action  of  Evan  Jones  against 
Morgan  Jones  and  others. 
Dated,  New  York,  March  18th,  1901. 

Parsons,  Shepard  &  Ooden, 
Attorneys  for  John  Jones  and  others, 
111  Broadway,  New  York  City. 
To 
Jacob  F.  Miller,  Esq., 

Attorney  for  Addaide  Jones  and  others. 


Form  No.  61 
Affidavits  on  Motion  to  Revive  Action  ^ 

(Title  same  as  Notice  of  Motion,  Form  No.  59) 

State  of  New  York, 

'ss.: 


County  of  New  York 

John  K.  Jones,  being  duly  sworn,  says:  I  am  a  son  of 
Evan  Jones,  the  plaintiff  above  named.  He  died  on  the 
18th  day  of  July,  1898.  This  action  was  commenced  on 
or  about  the  30th  day  of  December,  1875,  to  compel  the 

whom  the  motion  is  made  to  serve  his  answering  affidavits  on  the  mov- 
ing party  at  least  one  day  before  the  return  day  of  the  motion,  if  at 
least  eight  days'  notice  of  motion  has  been  given.  This  is  in  line  with 
the  recent  amendment  to  Rule  37  of  the  General  Rules  of  Practice, 
providing  that  where  a  notice  of  motion  of  at  least  ten  days  is  given 
the  moving  party  may,  foy  so  specifying  in  the  notice  of  motion,  re- 
quire his  adversary  to  serve  his  answering  affidavits  within  at  least 
five  days  before  the  return  day  of  the  motion. 

» From  Jones  v.  Jones,  171  N.  Y.  653. 
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specific  performance  of  an  agreement  for  the  division  of 
certain  property  owned  in  conmion  by  them.  On  or  about 
the  13th  day  of  November,  1877,  a  judgment  was  entered 
herein  diamiaaing  the  complaint.  An  appeal  was  taken 
by  the  plaintiff  from  the  said  judgment  to  the  General 
Term  of  this  court,  and  on  or  about  the  25th  day  of  Octo- 
ber, 1879,  the  said  judgment  was  reversed  and  an  inter- 
locutory judgment  was  entered  upon  the  facts  found  by 
the  court  at  Special  Term.  An  Appeal  was  taken  from 
the  General  Term  by  the  defendant  to  the  Court  of  Ap- 
peals, which  appeal  was  dismissed  on  or  about  April  20th, 
1880.  The  said  interlocutory  judgment  directed  a  refer- 
ence for  the  settlement  of  the  accounts  of  the  parties  and 
appointed  William  P.  Prentice,  Esq.,  referee.  Both 
parties  appeared  before  the  said  referee  and  proceeded 
with  the  reference  as  directed  in  said  order  and  judgment 
and  continued  with  the  reference  until  on  or  about  the 
29th  da}"^  of  June,  1882,  without  completing  it.  On  or 
about  the  16th  day  of  June,  1883,  the  defendant  John 
Jones  died.  No  will  of  the  said  John  Jones  has  been  ad- 
mitted to  probate.  He  left  him  surviving  no  wife  or 
children,  or  issue  of  any  deceased  children.  He  left  as 
his  next  of  kin  and  heirs  at  law  a  brother,  Evan  Jones, 
this  plaintiff,  and  a  brother,  Morgan  Jones,  and  children 
of  a  deceased  brother,  William  Jones,  namely,  Mary  G. 
Jones,  Enmia  Jones  and  Adelaide  Jones. 

On  August  7th,  1879,  certain  deeds  were  made  by  John 
Jones  to  Morgan  Jones  purporting  to  convey  all  the 
grantor's  property;  and  on  or  about  September  13th,  1879, 
the  plaintiff,  Evan  Jones,  commenced  an  action  against 
John  Jones  and  Morgan  Jones  to  set  aside  certain  of  these 
deeds  and  restraining  the  further  conveyance  of  the  prop- 
erty. The  lis  pendens  covering  the  same  was  duly  filed 
in  the  office  of  the  clerk  of  the  county  of  New  York. 
Upon  the  death  of  John  Jones  this  action  was  tried  against 
Morgan  Jones  as  surviving  defendant  in  October,  1884, 
and  the  complaint  dismissed.    An  appeal  was  thereupon 
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taken  to  the  General  Tenn  and  in  June,  1885,  judgment 
was  reversed  and  a  new  trial  ordered  and  the  proceedings 
stayed  until  the  determination  of  the  action  of  Evan 
Jones  against  John  Jones  above  mentioned. 

After  the  death  of  John  Jones  an  action  was  also  be- 
gun in  ejectment  by  Mary  G.  Jones,  as  heir  at  law  of 
John  Jones,  to  recover  her  share  of  his  real  estate,  in- 
cluding a  portion  of  the  premises  sought  to  be  partitioned 
herein.  The  defendant  in  this  last  suit,  Morgan  Jones, 
claimed  title  to  the  premises  under  the  deeds  made  in 
August,  1879,  above  referred  to,  and  imder  a  will  alleged 
to  have  been  made  in  April,  1882.  Several  trials  of  this 
action  have  taken  place.  In  1889  it  was  settled  out  of 
court. 

In  1888  an  action  in  ejectment  was  commenced  by  Evan 
Jones  against  the  said  Morgan  Jones  to  recover,  among 
other  premises,  a  portion  of  the  premises  sought  to  be 
partitioned  in  the  action  of  Evan  Jones  v.  John  Jones. 
In  this  action  issue  was  joined  by  service  of  the  defendant's 
answer  in  May,  1890.  The  said  answer,  after  reciting  the 
pendency  of  this  action  of  Evan  Jones  v.  John  Jones,  the 
appointment  of  the  said  referee,  William  P.  Prentice,  the 
proceedings  before  the  said  referee,  the  alleged  convey- 
ance by  John  Jones  to  Morgan  Jones,  the  pendency  of  the 
action  of  Evan  Jones  v.  Morgan  Jones,  Ann  Jones,  and 
John  Jones,  to  set  aside  such  conveyance  and  the  proceed- 
ings therein,  alleges  as  follows: 

''And  these  defendants  further  answering  allege  that 
neither  of  the  said  former  actions  has  been  concluded,  but 
that  they  are  still  pending  in  this  coiu*t  and  they  contend 
and  claim  that  the  same  being  wholly  or  in  part  for  the 
same  purpose  as  this  action,  constitute  a  bar  to  this  action 
by  the  said  Evan  Jones.'' 

In  November,  1890,  a  verdict  was  rendered  against 
Evan  Jones  in  the  ejectment  suit,  and  upon  appeal  to  the 
Court  of  Appeals  it  was  affirmed  in  1893.  Thereafter, 
under  the  provision  of  the  statute,  the  said  Evan  Jones 
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obtained  an  order  granting  a  new  trial  in  the  action  in 
ejectment  against  Morgan  Jones. 

Upon  the  death  of  Morgan  Jones  in  1894,  this  action  was 
revived  against  his  heirs,  and  is  now  pending  in  this  court. 

Some  of  the  property  sought  to  be  partitioned  by  the 
above-entitled  action  has  been  taken  by  the  efty  in  the 
matter  of  the  extension  of  Fulton  avenue.  Although  the 
plaintiff  and  the  heirs  of  Morgan  Jones,  the  defoidant, 
were  represented  by  counsel  before  the  commissioners, 
the  awtod  was  directed  to  be  made  to  unknown  owners. 
The  report  of  the  commissioners  containing  this  award 
was  confirmed  by  the  Supreme  Court,  where  both  sides 
were  again  represented  by  counsel.  The  court  stated  in  its 
memorandum  of  opinion: 

"Until  the  case  pending  in  this  coiui;  between  Evan 
Jones  and  John  Jones  or  his  heirs  and  between  Evan  Jones 
and  Moi^an  Jones  are  determined,  the  question  of  title 
is  in  doubt.  The  commissioners  were  therefore  right  in 
making  the  award  to  imknown  owners." 

Tlie  award  amounting  to  many  thousand  dollars,  has 
not  yet  been  paid. 

Various  attempts  have  been  made  both  by  the  original 
plaintiff,  Evan  Jones,  and  by  his  heirs,  to  compromise  this 
suit,  without  success. 

On  the  18th  day  of  July,  1898,  Evan  Jones  died.  He  left 
him  surviving  his  wife,  Mary  A.  Jones,  and  John  K.  Jones, 
Edwin  K.  Jones  and  Esther  Jones,  his  only  heirs  at  law. 

On  or  about  the  20th  day  of  November,  1898,  the  said 
Mary  A.  Jones  was  appointed  administratrix  of  ihe  goods, 
chattels  and  credits  which  were  of  Evan  Jones,  deceased, 
by  the  surrogate  of  the  county  of  Kings,  to  whom  jiuis- 
diction  in  that  behalf  did  appertain. 

It  is  desired  to  revive  this  action  in  the  names  of  the  said 
Mary  A.  Jones,  individually  and  as  administratrix,  John 
K.  Jones,  Edwin  K.  Jones  and  Esther  Jones  as  plaintiffs  in 
the  place  and  stead  of  Evan  Jones,  deceased,  against  the 
heirs  of  John  Jones  and  other  than  the  said  John  K.  Jones, 
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Edwin  E.  Jones  and  Esther  Jones,  to  wit:  Adelaide  Jones, 
Thomas  B.  Jones,  John  M.  Jones,  Mary  G.  Jones,  Emma 
Jones  and  Adelaide  M.  Jones. 

John  K.  Jones. 
Sworn  to  before  me  this  5th 
day    of    February,    1901. 
Robt.  H.  Hutchins, 
Notary  Public, 
N.  Y.  Co. 


rk.J^-- 


{Additional  affidavit;  see  last  form.) 

State  of  New  York, 
County  of  New  York. 

John  K.  Jones,  being  duly  sworn,  further  says:  the 
reference  directed  by  the  interlocutory  judgment  men- 
tioned in  my  affidavit  herein,  verified  the  5th  day  of  Febru- 
ary, 1901,  proceeded  before  the  referee  hereby  appointed, 
William  P.  Prentice,  Esq.,  and  was  substantially  com- 
pleted. There  were  numerous  hearings  commencing  on 
the  13th  day  of  May,  1880.  Both  the  plaintiff  and  the 
defendant  had  rested  and  the  plaintiff  had  examined  nearly 
all  his  witnesses  in  rebuttal.  Nearly  all  the  testimony  of 
John  Jones  given  in  this  suit  before  the  referee  was  read 
upon  the  trial  of  Evan  Jones  against  Morgan  Jones  re- 
ferred to  in  my  previous  affidavit,  and  is  to  be  found 
printed  in  the  appeal  book  in  that  action  in  the  Court 
of  Appeals.  Minutes  of  the  testimony,  including  that  of 
the  plaintiff  and  the  defendant,  now  deceased,  were  taken 
by  stenographers  for  the  referee  and  are  now  in  exist- 
ence. The  referee  is  now  living  and  practicing  law,  with 
his  office  at  No.  52  Broadway,  in  the  city  of  New  York. 

Under  the  agreement,  the  specific  performance  of  which 
is  sought  for  in  this  action,  certain  property  was  divided 
between  the  plaintiff  and  the  defendant,  to  wit : 

No.  6  Center  street,  property  at  Morrisania,  property 
at  Unionport  and  corner  Pearl  and  Center  streets  (510 
Pearl  street  and  56  Center  street).    Under  the  agreement 
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Evan  Jones  was  to  take  No.  6  Center  street  and  property 
at  M orrisania  and  Unionport.  John  Jones  was  to  take 
the  property  at  the  comer  of  Pearl  and  Center  streets  (510 
Pearl  street  and  56  Center  street).  The  title  to  the  prop- 
erty. No.  6  Center  street^  and  at  the  comer  of  Pearl  and 
Center  streets  was  in  John  Jones  and  Evan  Jones  as  ten- 
ants in  common.  The  title  to  the  Morrisania  property 
was  in  John  Jones.  The  property  at  No.  6  Center  street 
and  at  Unionport  is  now  in  the  possession  of  the  repre- 
sentatives of  Evan  Jones,  the  latter  parcel  having  been 
sold  by  the  city  for  taxes  and  pm'chased  by  him  some 
years  since.  The  property  at  Morrisania  except  that 
taken  by  the  city  for  the  opening  of  Fulton  avenue  and 
referred  to  in  my  former  affidavit,  and  the  property  at  the 
comer  of  Pearl  and  Center  streets  is  in  the  possession  of 
the  representatives  of  Morgan  Jones,  claiming  under  the 
will  of  John  Jones  and  deed  from  him.  It  will,  as  I  am 
informed  and  beheve,  be  impossible  to  effect  a  sale  of  any 
of  these  properties  until  this  suit  is  decided,  for  the  reason 
that  a  good  title  could  not  be  given  to  a  purchaser. 

In  the  agreement  for  division,  as  appears  in  the  case  on 
appeal  and  papers  herein,  there  were  placed  upon  the  prop- 
erty at  Pearl  and  Center  streets  a  value  of  $51,000,  upon 
the  Morrisania  and  Unionport  properties  a  value  of  up- 
wards of  $5,000,  and  upon  No.  6  Center  street  a  value  of 
$40,000.  John  Jones  or  his  representatives  have  since 
1875  had  the  use  and  enjoyment  not  only  of  the  property 
allotted  to  them  at  the  corner  of  Pearl  and  Center  streets, 
but  also  the  Morrisania  property,  in  all  of  a  value  exceed- 
ing that  in  the  possession  of  Evan  Jones  and  his  descend- 
ants of  upwards  of  $15,000. 

John  K.  Jones. 

Sworn   to  before  me,   this   15th 
day    of    March,    1901. 

ROBT.    H.    HUTCHINS, 

Notary  Public, 
N.  Y.  Co. 
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ss.: 


(Additional  affidaml;  see  last  form) 

State  of  New  York, 
County  of  New  York. . 

Edward  M.  Shepard,  being  duly  sworn,  says:  Since 
the  death  of  the  plaintiff,  Evan  Jones,  I  have  acted  as* 
counsel  for  his  estate  so  far  as  concerns  the  property  in- 
volved in  the  action  above  entitled.  In  view  of  the  com- 
plication of  htigations  over  the  property  involved  in  this 
suit,  it  was  my  opinion  that  a  serious  effort  ought  to  be 
made  to  adjust  the  controversies.  A  portion  of  the  prop- 
erties involved  in  this  suit  being  involved  in  the  other  lit- 
igations mentioned  in  the  affidavit  of  John  K.  Jones  made 
herein  and  verified  on  the  5th  of  February,  1901,  it  was 
necessary  that,  in  order  to  clear  the  titles  of  the  properties, 
the  other  litigations  which  remained  pending  and  also  this 
suit  should  be  brought  to  an  end.  Thus  in  June,  1885, 
in  the  suit  brought  by  Evan  Jones  against  John  Jones 
and  Morgan  Jones  to  set  aside  deeds,  in  which,  as  men- 
tioned in  the  said  affidavit  of  John  K.  Jones,  judgment 
was  reversed  and  a  new  trial  ordered  in  June,  1885,  the 
proceedings  were,  as  I  am  informed  and  verily  believe, 
stayed  by  order  dated  June  5th,  1885,  until  the  determina- 
tion of  the  above-entitled  action  in  which  the  present  ap- 
plication is  made.  In  the  ejectment  action  originally 
brought  by  Evan  Jones  against  Morgan  Jones,  and  which, 
after  the  death  of  Morgan  Jones  in  1894,  was  revived 
against  his  heirs  and  is  now  pending  in  this  court,  as  men- 
tioned in  the  said  affidavit  of  John  K.  Jones,  the  defendant 
pleaded  the  pendency  of  the  action  now  sought  to  be 
revived  as  a  bar  against  the  said  Evan  Jones. 

Negotiations  took  place  between  Jacob  F.  Miller,  Esq., 
representing  the  estate  of  Morgan  Jones,  and  myself, 
representing  the  estate  of  Evan  Jones,  for  a  settlement 
of  all  matters  in  controversy,  and  some  correspondence 
has  taken  place  between  Mr.  Miller  and  myself  and  I 
have  met  his  clients  or  some  of  them  with  him  at  his  of- 
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fice.  All  this  has  taken  place  since  the  death  of  Evan 
Jones.  Either  a  judgment  in  this  suit  now  sought  to  be 
revived  or  an  adjustment  between  the  parties  with  the  ex- 
ecution of  mutual  deeds  and  releases  is,  in  my  opinion, 
absolutely  necessary  to  clear  the  title  of  the  property  in- 
volved in  this  suit.  I  have  hoped  that  some  adjustment 
might  be  made,  thus  avoiding  the  labor  of  completing  the 
interlocutory  reference  herein  and  the  trial  of  the  said 
suit  originally  brought  by  Evan  Jones  against  Morgan 
Jones.  Since  the  failure  of  negotiations  between  Mr. 
Miller  and  mjrself  the  family  of  Evan  Jones  and  myself 
have  waited  in  the  hope  that  some  suggestion  of  settle- 
ment which  to  us  might  seem  to  be  more  reasonable 
might  be  made.    But  none  has  been  made. 

Edward  M.  Shepard. 
Sworn  to  before  me,  this  18th 
day  of  March,  1901. 
ROBT.  H.  HuTcmNS, 
Notary  Public, 
N.  Y.  Co. 
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{Additional  affidavit;  see  last  form) 

(The  title  of  this  affidavit  was  in  the  form  given  below. 
The  second  title  was  not  prefixed  to  the  other  affidavit 
served,  nor  to  the  notice  of  motion.) 

Supreme  Court,  New  York  County. 


Evaai  Jones, 

Plaintiff, 
against 
John  Jones, 

Defendant. 
In  the  Matter  of  the  Application 

of 
Mary  A.  Jones,  individually  and  as 
administratrix  of  the  goods,  chat- 
tels and  credits  which  were  of 
Evan  Jones,  John  K.  Jones,  Ed- 
win K.  Jones  and  Esther  Jones 
for  the  continuance  and  revival 
of  the  above  entitled  action 
against  Adelaide  Jones,  Thomas 
B.  Jones,  John  M.  Jones,  Mary 
G.  Jones,  Emma  Jones  and 
Adelaide  M.  Jones. 


J 


OS    * 


State  of  New  York, 
County  of  New  York. 

John  K.  Jones,  being  duly  sworn,  says:  I  am  informed 
that  in  the  answering  affidavits  upon  this  application  it 
is  stated  that  the  reference  before  William  P.  Prentice, 
Esq.,  was  abandoned  and  the  matter  '^ dropped."  That 
is  not  true.  I  myself  attended  nearly  every  hearing  of  the 
said  reference.  It  was  never  abandoned  but  at  the  last 
session  that  was  held  it  was  formally  adjourned.  As  the 
other  litigations  arising  about  that  time  and  after  the 
death  of  John  Jones  would  determine  the  course  of  much 
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ss.: 


the  greater  part  of  the  title  to  the  property  in  controversy, 
the  proceedings  before  the  referee  were  suspended.  It 
was  not  deemed  suitable  in  view  of  the  laborious  con- 
troversies in  the  ejectment  suits  and  in  the  suit  to  set 
aside  the  deeds  from  John  Jones  to  Morgan  Jones,  that 
the  action  now  sought  to  be  revived  should  be  also 
crowded  at  the  same  time. 

John  K.  Jones. 
Sworn  to  before  me  this  4th 
day  of  April,  1901. 
[Notary's  signature.] 

{Additional  affidavit;  see  last  form) 

There  was  a  double  title  to  this  affidavit  in  the  same 
form  as  that  of  the  preceding  affidavit. 

State  of  New  York, 
Coimty  of  New  York. 

Robert  H.  Hutchins,  being  duly  sworn,  sajrs:  I  am  an 
attorney  and  counselor  at  law  and  managing  clerk  of  the 
office  of  Parsons,  Shepard  &  Ogden.  The  application  to 
revive  and  continue  herein  is  made  against  John  M. 
Jones,  Thomas  B.  Jones  and  Adelaide  Jones  for  all  of 
whom  Jacob  F.  Miller,  Esq.,  appears,  and  Mary  G.  Jones, 
Emma  Jones  and  Adelaide  M.  Jones  who  have  not  ap- 
peared herein  but  who,  on  the  5th  day  of  February,  1901, 
admitted  due  and  timely  service  of  the  notice  of  motion 
herein.  I  annex  hereto  the  affidavit  of  John  K.  Jones 
proving  the  service  upon  the  said  Mary  G.  Jones,  Emma 
Jones  and  Adelaide  M.  Jones  and  proving  their  signatures 
to  such  due  and  timely  service  of  the  notice  of  motion. 

RoBT.  H.  Hutchins. 
Sworn  to  before  me  this  4th 
day  of  April,  1901. 
William  E.  Carnochan, 
Notary  Public  (22), 
N.  Y.  Co. 
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Form  No.  62 
Order  revivixig  action  > 

At  a  Special  Tenn  of  the  Supreme  Court  for  the  Hear- 
ing of  Litigated  Motions,  held  in  and  for  the  County  on 
of  New  York,  at  the  County  Courthouse  in  said  County, 
the  27th  day  of  May,  1901. 

Present — Hon.  Charles  H.  Truax,  Justice. 

Evan  Jones, 

Plaintiff, 
against 
John  Jones, 

Defendant. 


On  reading  and  filing  the  notice  of  motion  of  Mary  A. 
Jones,  individually  and  as  administratrix  of  the  goods, 
chattels  and  credits  of  Evan  Jones,  deceased,  John  K. 
Jones,  Edwin  K.  Jones  and  Esther  Jones,  dated  the  4th 
day  of  February,  1901,  for  an  order  directing  that  the  said 
Mary  A.  Jones,  individually  and  as  administratrix  of  the 
goods,  chattels  and  credits  of  Evan  Jones,  deceased,  John 
K.  Jones,  Edwin  K.  Jones  and  Esther  Jones  be  substituted 
as  plaintififs  herein  as  representatives  and  successors  in  in- 
terest of  the  plaintiff  Evan  Jones,  and  that  this  action  be 
continued  in  their  names  as  such  plaintiffs;  and  that  Ade- 
laide Jones,  Thomas  B.  Jones,  John  M.  Jones,  Mary  G. 
Jones,  Emma  Jones  and  Adelaide  M.  Jones  be  substituted 
as  defendants  herein  as  representatives  and  successors  in 
interest  of  the  said  defendant  John  Jones,  and  that  this  ac- 
tion be  continued  in  their  names  as  such  defendants ;  the 
affidavits  of  John  K.  Jones,  verified  the  5th  day  of  Febru- 
ary, 1901,  the  15th  day  of  March,  1901,  and  the  4th  day  of 
April,  1901 ;  the  affidavit  of  Edward  M.  Shepard,  verified 
the  18th  day  of  March,  1901,  the  affidavit  of  Robert  H. 

» From  Jones  v.  Jones,  171  N.  Y.  663;  aff  g  without  opinion  68  App. 
Div.  5;  74  Supp.  297. 
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Hutchins,  verified  the  4th  day  of  April,  1901 ;  the  plead- 
ings in  this  action;  and  upon  inspecting  the  appeal  book 
in  this  action  in  the  Court  of  Appeals,  the  opinion  of  the 
Court  of  Appeals  upon  the  appeal  herein  to  that  court; 
and  the  order  of  the  Supreme  Court  making  the  order  of 
the  Coiurt  of  Appeals  its  order;  and  upon  reading  and 
filing  the  order  of  the  General  Term  of  this  court  entered 
the  13th  day  of  Jime,  1885,  in  the  action  of  Evan  Jones 
V.  Morgan  Jones  and  others,  submitted  in  behalf  of  the 
motion;  and  the  affidavit  of  Jacob  F.  Miller,  verified  the 
4th  day  of  April,  1901,  the  affidavit  of  Townsend  Wandell, 
verified  the  4th  day  of  March,  1901;  the  affidavit  .of  John 
M.  Jones,  verified  the  last  day  of  April,  1901,  and  the 
affidavit  of  Jacob  F.  Miller,  verified  the  27th  day  of 
February,  1901,  submitted  in  opposition  thereto;  and 
after  hearing  Mr.  Edward  M.  Shepard,  of  counsel  for 
Mary  A.  Jones,  individually  and  as  administratrix,  etc., 
and  the  other  parties  now  moving  as  aforesaid,  in  behalf 
of  the  motion,  and  Mr.  Jacob  F.  Miller,  of  counsel  for  the 
said  Adelaide  Jones,  John  M.  Jones  and  Thomas  B. 
Jones;  and  due  deliberation  having  been  thereupon  had, 
now,  upon  motion  of  Parsons,  Shepard  &  Ogden,  at- 
torneys for  Mary  A.  Jones,  individually  and  as  adminis- 
tratrix, etc.,  and  others,  it  is 

Ordered,  that  said  motion  be,  and  it  hereby  is  granted, 
and  that  Mary  A.  Jones,  individually  and  as  administra- 
trix of  the  goods,  chattels  and  credits  of  Evan  Jones,  de- 
ceased, John  K.  Jones,  Edwin  K.  Jones  and  Esthar  Jones 
be,  and  they  hereby  are,  substituted  as  plaintiffs  herein  as 
representatives  and  successors  in  interest  of  the  said 
plaintiff  Evan  Jones,  and  that  this  action  be,  and  it  hereby 
is,  continued  in  their  names  as  such  plaintiffs;  and  it  is 
further 

Ordered,  that  Adelaide  Jones,  Thomas  B.  Jones,  John 
M.  Jones,  Mary  G.  Jones,  Emma  Jones  and  Adelaide 
Jones  be,  and  they  hereby  are,  substituted  as  defendants 
herein  as  representatives  and  successors  in  interest  of  the 
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said  defendant  John  Jones,  and  that  this  action  be,  and  it 
hereby  is,  continued  in  their  names  as  such  defendants. 

Enter, 

C,  H.  T., 

J. 


Henry  A.  Clark,  Respondent,  v.  J.  Fred  Pierson,  Jr., 

Appellant  ^ 

(200  N.  Y.  532;  afif'g  without  opinion  132  App.  Div.  929;  no  opinion) 

Conversion;  automobile  on  which  plaintiff  held  mortgage;  defend- 
ant purchaser  from  mortgagor;  usury;  loan  made  without  in- 
terest but  with  agreement  that  the  mortgagee  should  have  use 
of  automobile,  which  use  was  of  a  value  much  greater  than  the 
interest  on  the  loan  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  afiirm- 

^  For  complaint  from  this  case  see  post,  page  484. 

*  The  action  was  brought  to  recover  damages  for  the  alleged  con- 
version of  an  automobile  formerly  owned  by  one  Jarrige,  a  dealer  in 
automobiles,  upon  which  the  plaintiff  had  a  chattel  mortgage  given 
to  him  by  Jarrige,  to  secure  a  loan  of  six  thousand  ($6,000)  dollars. 
The  mortgage  was  made  on  May  6th,  1904,  and  was  duly  filed  and  re- 
filed.  The  defendant  purchased  the  automobile  from  Jarrige  in  March, 
1906,  without  actual  knowledge  of  the  mortgage.  The  principal  defense 
was  usury.  The  loan  was  for  six  months  and  the  mortgage  was  made 
under  an  agreement  delivered  at  the  time  the  mortgage  was  made, 
which  provided  that  the  loan  and  note  should  be  for  six  months  with- 
out interest  and  contained  the  following  further  agreement: 

"4.  The  party  of  the  second  part  agrees  that  he  will,  for  the  full 
period  of  six  months  from  the  date  of  said  note,  and  without  cost, 
charge  or  expense  to  the  party  of  the  first  part,  furnish  and  provide 
for  the  use  of  the  party  of  the  first  part  a  DeDiedrich  motor  car,  or 
one  equally  satisfactory  to  him  and  capable  of  carrying  four  or  five 
persons,  with  a  competent  driver;  such  use  not  to  exceed  twenty  hours 
per  week,  and  each  time  such  automobile  shall  be  used  to  count  not 
less  than  five  hours;  it  being  agreed  that  the  party  of  (he  first  part  shaU 
have  the  use  qf  said  automobile  in  lieu  of  interest  on  said  loan" 

The  mortgage  originally  coverckl  two  cars  including  the  one  pur« 
31 
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ing  a  judgment  in  favor  of  the  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a  new  trial. 


Robert  R.  Reedy  for  appellant. 
Frank  E.  BlackweU,  for  respondent. 


chased  by  the  defendant.  On  July  26th,  1904,  the  sum  of  one  thousand 
($1,000)  dollars  was  paid  on  the  note  and  one  of  the  cars  was  released. 
At  the  same  time  Jarrige  gave  to  the  plaintiff  the  following  letter: 

"New  York,  July  22, 1904. 
"Henbt  a.  Clabk,  Esq., 

"Dear  Sir:— 

"In  consideration  of  a  release  signed  by  you  to^iay  of  one  30  HP 
DeDietrich  car  which  was  heretofore  a  part  of  a  certain  chattel  mort- 
gage in  your  favor,  I  beg  to  say  that  the  Laundaulet  20  HP  DeDietrich 
car  now  mortgaged  to  you  for  the  amount  of  $5,000  is  at  your  disposal 
during  the  time  of  said  loan,  and  I  will  furnish  you  with  a  competent 
operator  and  take  care  of  all  expenses  connected  with  the  running  of 
said  car.  It  is  my  expectation  to  send  the  car  to  the  warehouse  of 
Messrs.  Healy  or  some  other  suitable  storage  place  in  your  name,  and 
I  will  keep  it  fully  covered  with  insurance  for  your  account. 

"Yours  very  truly, 
"R.  E.  Jarmge." 

When  the  note  became  due  it  was  neither  paid  nor  renewed,  but  the 
arrangement  was  continued  as  to  the  use  of  the  car  by  the  plaintiff. 
After  the  defendant  purchased  the  car  the  plaintiff  demanded  the  same 
and  upon  his  refusal  to  deliver  it  the  action  was  brought  for  conversion. 
It  appeared  that  the  car  was  worth  about  three  thousand  five  hundred 
($3,500)  dollars.  At  the  trial  testimony  was  given  showing  that  the 
use  of  the  car,  as  provided  for  in  the  agreement  between  the  plaintiff 
and  Jarrige,  was  of  a  value  which  would  greatly  exceed  the  interest  on 
the  loan.  The  plaintiff  testified  that  he  had  never  before  used  a  car 
and  he  did  not  know  how  much  it  would  cost  to  hire  one  and  he  had  no 
intention  of  making  a  usurious  agreement.  The  questions  raised  at 
the  trial  appear  from  the  judge's  charge  and  the  defendant's  excep- 
tions thereto,  and  the  defendant's  requests  to  charge  which  were  re- 
fused, as  stated  in  the  defendant's  brief  in  the  Court  of  Appeals,  were 
as  follows. 
The  court  charged  as  follows  on  the  defense  of  usury: 
"  It  may  be  that  the  use  of  that  machine  and  chauffeur  and  gasoline 
and  storage  as  provided  in  that  agreement  would  be  worth  ten  thousand 
($10,000)  doWaxB  or  six  thousand  ($6,000)  dollars  for  six  months;  but 
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Judgment  affirmed  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner,  His- 
cocK  and  Collin,  JJ.,  concur. 

that  alone  would  not  necessarily  make  it  usury.  Get  that  well  in  mind. 
That  does  not  necessarily  make  it  usury.  The  market  value  of  that 
use,  the  market  value  of  that  service,  may  be  worth  more  or  less  than 
six  per  cent;  that  of  itself  would  not  make  it  usury.  Gentlemen,  in 
determining  whether  or  not  that  is  usury,  you  have  got  to  get  at  the 
intent  of  the  parties.  Of  what  parties?  Why,  of  Jarrige  and  Clark, 
the  parties  who  made  the  agreement.  Jarrige  is  not  here  to  tell  what 
his  intent  was;  Clark  is  here,  and  he  tells  you  what  his  intent  was,  and 
he  tells  you  it  was  not  his  intent  to  exact  the  usurious  compensation 
for  the  use  of  his  sLx  thousand  ($6,000)  dollars,  and  that  is  evidence 
you  must  consider  carefully  and  give  it  what  weight  you  think  it  is 
entitled  to.  Pierson,  the  purchaser  of  this  machine,  can  stand  in  no 
better  position  than  Jarrige.  If  Jarrige  could  not  put  up  the  defense 
of  usury  in  this  case,  Pierson  cannot.  Pierson  in  this  case,  is  depend- 
ing for  success  upon  whatever  rights  Jarrige  may  have  had  under  that 
agreement  as  to  usury.  Usury  is  positively  forbidden  by  law  in  our 
State.  This  statute,  after  stating  what  the  legal  rate  shall  be,  to  wit, 
six  per  cent,  goes  on  to  state:  'No  person  or  corporation  shall,  directly 
or  indirectly,  take  or  receive  any  money,  goods  or  things  in  action,  or 
in  any  other  way,  any  greater  sum  or  greater  value  for  the  loan  or 
forbearance  of  any  money,  goods,  or  things  in  action  than  is  above 
prescribed.'  And  whenever  a  person  violates  the  statute,  there  is  a 
forfeiture  as  a  penalty  attached;  it  is  the  forfeiture  of  the  debt. 

''Before  you  can  find  that  there  is  usury  in  this  case,  you  have  got 
to  conclude  that  there  was  a  corrupt  intent  to  violate  that  statute,  at 
least  on  the  part  of  Clark.  You  must  find  that  he  had  in  his  mind  at 
the  time  he  made  that  agreement  a  purpose  to  get  more  than  six  per 
cent  for  his  money,  a  purpose  to  corruptly  violate  this  statute,  to 
violate  an  express  provision  of  law;  and  there  must  not  only  be  that 
intention  on  his  part,  but  the  intention  must  be  mutual,  and  you  must 
find  that  Jarrige  had  the  intention  to  give  up  more  than  six  per  cent 
and  that  Clark  had  the  purpose  to  corruptly  exact  more  than  six  per 
cent  as  usury.  The  mere  fact  that  he  took  a  thing  of  value  more  than 
six  per  cent  of  itself  does  not  constitute  usury;  there  must  be  a  corrupt 
intent  to  take  usury,  to  violate  the  statute.  The  burden  of  proving 
that  intent,  of  proving  usury,  is  upon  Pierson,  the  defendant.  He  al- 
leges that  this  was  a  usurious  agreement.  He  must  prove  it  to  your 
satisfaction  by  a  preponderance  of  evidence,  and  if  he  fails  to  prove  it, 
if  he  leaves  your  minds  in  doubt  upon  it,  you  must  find  against  him  on 
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Form  No.  6S 


Complaint;  conTonion;  chattel  mortgage;  action  by  mortcagee 
against  person  to  whom  property  sold  by  mortgagor  > 

New  York  Supreme  Court, 
County  of  New  York. 


Heniy  A.  Clark, 

Plaintiff, 
against 
J.  Fred  Pierson,  Jr., 

Defendant. 

The  plaintiff  above  named  by  Roosevelt  &  Kobbe,  his 
attorneys,  by  this  his  complaint  against  the  above-named 
defendant  alleges : 

that  issue  because  then  your  minds  are  not  convinced  by  a  preponder- 
ance of  evidence  that  there  was  usury. 

**  Suppose,  for  instance,  Jarrige  be  greatly  in  need  of  S6,000  for  busi- 
ness purposes,  that  he  should  go  to  Clark  and  say,  'I  want  this  money, 
will  you  lend  it  to  me?  I  will  do  this:  I  will  let  you  have  the  use  of 
this  machine  under  the  conditions  mentioned  here.'  Suppose  upon 
all  this  evidence  you  should  believe  that  that  arrangement  was  more 
convenient  to  Jarrige,  being  in  that  business,  than  to  pay  out  money 
equal  to  six  per  cent  on  this  loan;  suppose  Jarrige,  who  was  the  bor- 
rower, should  find  it  more  convenient  to  pay  in  services  of  his  machine 
and  chauffeur  than  to  pay  out  money,  six  per  cent,  the  mere  fact  that 
that  service  in  the  market  was  worth  96,000,  or  $5,000  or  more  than 
six  per  cent,  would  not  make  it  usury.  In  fact,  if  Jarrige  believed  that 
it  was  for  his  advantage  to  pay  him  services  of  the  machine  and  chauf- 
feur rather  than  six  per  cent  interest,  then  there  was  no  usury.  lUus- 
trations  might  be  multiplied,  but  I  think  it  is  not  necessary.  You  must 
understand  now  what  usury  means,  and  you  must  understand  now 
what  you  have  got  to  find  in  this  case  before  you  can  find  that  usury 
was  exacted,  before  you  can  find  that  this  arrangement  was  a  usurious 
arrangement  between  Jarrige  and  Clark.  If  it  was  an  arrangement 
which  suited  the  convenience  of  each,  and  there  was  no  intent  to  violate 
the  statute  in  regard  to  usury,  then  there  is  no  usury.    Of  course,  you 

^  From  Clark  v.  Piersm,  200  N.  Y.  532;  aff'g  without  opinion,  132 
App.  Div.  929,  no  opinion.  See  anJtCf  page  481.  The  verdict  in  favor 
of  the  plaiDtiff  wad  for  $3,526.80. 
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I.  That  on  or  about  the  6th  day  of  May,  1904,  one  Rene 
E.  Jarrige  was  the  owner  and  possessor  of  two  automobiles 
known  as  DeDietrich  motor  cars,  one  of  said  cars  being 
described  as  ''One  blue  painted  DeDietrich  motor  car. 


must  gather  the  intent  of  the  parties,  Jarrige  and  Clark,  from  all  the 
surrounding  circumstances.  .  .  .  There  has  been  some  testimony 
here  that  this  use  of  the  machine  and  the  chauffeur  had  a  value  of  about 
$6,000  for  six  months.  Whatever  the  evidence  appears  to  be — that  the 
value  of  this  use  of  this  machine  was  about  S5,000  or  $6,000  for  six 
months;  whatever  the  smn  was,  gentlemen,  you  will  remember.  I 
perhaps  don't  remember.  Your  recoUection  is  the  recollection  that 
governs  in  this  case,  not  mine.  If  I  refer  to  a  piece  of  evidence  erro- 
neously and  don't  state  it  exactly  right,  you  are  to  substitute  your 
recollection  for  mine.  My  recollection  is  that  one  of  the  witnesses 
testified  that  the  value  of  this  use  was  about  $6,000  for  six  months,  or 
$5,000.  You  have  a  right  to  consider  that  in  determining  whether 
this  plaintiff,  Clark,  was  going  to  make  a  loan  of  $6,000  for  six  months 
and  take  it  all  out  in  $6,000  or  $5,000  of  automobile  rides.  That  is 
something  which  you  have  a  right  to  consider  in  arriving  at  the  inten- 
tion. It  bears  on  the  intention.  Take  all  that  into  consideration  and 
then  determine  whether  Jarrige  and  Clark  made  a  corrupt  agreement 
to  take  usury." 

The  defendant  excepted  to  the  charge: 

''That  the  value  of  the  use  alone  could  not  make  the  agreement 
usurious.  .  .  .  That  the  market  value  of  the  use  does  not  in  itself 
make  the  loan  usurious.  .  .  .  That  the  jury  must,  in  order  to  find 
usury,  find  a  corrupt  intent  on  the  part  of  Clark.  .  .  .  That  the  jury 
must  consider  the  testimony  as  to  his  intent.  .  .  .  That  Pierson  can 
stand  in  no  better  position  than  Jarrige.  .  .  .  That  the  fact  that 
Clark  took  a  thing  of  value  above  the  legal  rate  of  interest  does  not 
constitute  usury  under  this  agreement.  .  .  .  That  Jarrige  might  have 
believed  that  it  was  to  his  advantage  to  pay  in  use  and  services  above 
six  per  cent  interest,  on  the  ground  that  there  is  no  evidence  of  any 
intention  of  Jarrige  on  that  point." 

The  defendant  requested  the  court  to  charge: 

"That  it  is  inmiaterial  whether  or  not  Clark  had  any  corrupt  intent 
or  criminal  intent  if  the  value  of  the  use  was  so  clearly  in  excess  of 
$180  that  Clark  as  a  reasonable  man  should  have  known  that  it  was 


excessive." 


To  which  the  court  answered: 

"I  decline  to  charge  that;  it  is  not  the  law.'' 

To  which  defendant  excepted. 
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20  horse-power,  motor  car  No.  5016,  motor  No.  664, 
and  the  other  described  as  ''One  dark-green  painted 
DeDietrich  motor  car,  30  horse-power,  motor  car  No.  1604, 
motor  No.  1622,"  with  the  tools  and  appuijtenances  apper- 
taining and  belonging  thereto. 

The  defendant  also  made  requests  to  charge,  that  if  t^e  value  clearly 
and  substantially  exceeded  the  legal  interest,  and  if  Claric  knew  it, 
or  should  have  known  it,  they  must  find  for  the  defendant,  and  that 
the  jury  'are  to  determine  the  value  of  the  use  to  Mr.  Clark  and  not 
the  cost  to  Jarrige/  and  'that  if  they  consider  the  cost  at  all,  it  must 
be  as  evidence  of  the  value,  and  that  the  value  of  the  use  cannot,  in 
the  absence  of  evidence  to  the  contrary,  be  found  to  be  less  than  the 
cost  of  supplying  the  car,  and  that  therefore,  if  they  find  that  the  cost 
of  performing  the  agreement — ^that  is,  of  maintaining  and  furnishing 
a  car  for  the  use  contracted  for,  with  a  competent  driver — ^would  be 
over  S180  for  six  months,  the  loan  is  usurious  and  the  mortgage  void, 
and  they  must  find  for  the  defendant.'  '  And,  further,  that  they  cannot 
assume  that  Jarrige  could  furnish  a  car,  or  a  chauffeur,  or  the  necessary 
supplies  without  cost  or  for  less  than  cost,  in  the  absence  of  evidence 
tending  to  support  such  a  theory." 

To  each  of  which  requests  there  was  a  refusal  and  exception. 

Defendant  also  requested  the  court  to  charge: 

''That  in  determining  the  value  of  the  use  and  services  contracted 
for,  the  jury  must  find  this  value  in  cash,  and  it  cannot  be  less  than 
the  amount  which  Clark  would  reasonably  have  had  to  pay  in  cash  to 
Jarrige  for  such  use  and  services.''  And  that  "the  jury  may  take  into 
consideration  the  fact  that  no  evidence  has  been  offered  by  the  plaintiff 
to  show  this  value  not  to  be  greater  than  the  legal  rate  of  interest.  .  .  . 
That  the  jury  may  take  into  consideration  the  fact  that  the  evidence 
of  the  defendant  on  the  question  of  value  of  this  use  and  service  is 
substantially  uncontradicted  and  shows  this  value  to  be  above  the 
legal  rate  of  interest.  .  .  .  That  unless  the  jury  entirely  disbelieve  the 
evidence  of  defendant's  expert  on  the  question  of  the  value  of  the  use 
and  service,  they  must  find  for  the  defendant." 

To  each  of  which  requests  there  was  a  refusal  and  exception. 

The  defendant  also  requested  the  court  to  charge: 

''  That  if  on  the  release  of  one  car  from  the  mortgage  in  July,  1904 
and  imder  the  agreement  then  made  for  the  unlimited  use  of  the  car 
until  November,  1904,  the  value  of  the  right  to  use  the  car  with  a 
driver  'was  greater  than  the  legal  rate  of  interest  on  $5,000,  the  mort- 
gage thereby  became  invalid  and  its  lien  discharged,  and  they  must 
find  for  the  defendant.' " 
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II.  That  being  so  possessed  of  the  same  said  Rene  E. 
Jarrige  duly  made,  executed  and  delivered  to  the  plaintiff 
an  instrument  in  writing,  commonly  called  a  chattel  mort- 
gage, bearing  date  the  said  6th  day  of  May,  1904,  whereby 
in  consideration  of  the  loan  to  him  by  the  plaintiff  of  the 
sum  of  six  thousand  ($6,000)  dollars,  repayable  in  six 
months  after  date,  secured  by  his  note,  hereinafter  men- 

To  which  there  was  a  refusal  and  exception. 

The  defendant  also  requested  the  court  to  charge  that: 

"  If  they  find  that  after  the  default  in  the  mortgage  from  November, 
1904,  to  March,  1906,  the  car  was  held  for  sale  by  Jarrige  and  the  plain- 
tiff knew  of  the  intention  to  sell  it  and  permitted  Jarrige  to  remain  in 
possession  and  to  negotiate  a  sale,  he  must  be  deemed  to  have  author- 
ized the  sale  to  the  defendant  free  from  the  mortgage,"  and  that  "if 
they  find  that  under  the  agreement  of  May  6th,  1904,  Jarrige  had  the 
right  to  sell  the  car  for  his  own  benefit  and  profit  simply  by  substitut- 
ing another  car  under  the  mortgage,  that  in  such  event  the  mortgage 
was  fraudulent  and  void,  and  they  must  find  for  the  defendant,"  and 
"that  the  delay  of  the  mortgage  to  take  possession  of  the  car  for  over 
a  year  after  the  default  may  be  considered  by  the  jury  as  evidence  of 
laches  and  bad  faith  on  his  part." 

To  each  of  which  requests  there  was  a  refusal  and  exception. 

The  defendant  also  requested  the  court  to  charge: 

"That  the  touring  body  sold  with  the  car  to  Mr.  Pierson  was  not 
covered  by  the  mortgage,  and  must  not  be  included  in  any  verdict  for 
the  plaintiff,"  and  "that  the  landaulet  body  sold  to  Mr.  Pierson 
separately  from  the  car  was  not  at  the  time  of  the  sale  covered  by  the 
mortgage,  and  must  not  be  included  in  any  verdict  for  the  plaintiff." 

To  each  of  which  separate  requests  there  was  a  refusal  and  exception. 

The  defendant  also  requested  the  court  to  charge: 

"That  in  considering  the  testimony  of  Count  Castiglione  as  to  value, 
they  are  to  bear  in  mind  that  Mr.  Pierson  bought  the  car  from  him, 
also  the  touring  body,  for  the  sum  of  $3,000,  and  that  he  valued  the 
car  and  touring  body  at  $3,000,  and  that  the  only  evidence  in  the  case 
as  to  the  value  of  the  touring  body  is  the  evidence  of  Mr.  Kjeldsen  that 
it  was  worth  $1,200  to  $1,400,  and  therefore  that  the  only  effect  to  be 
given  to  the  testimony  of  Castiglione  on  this  point  is  to  place  the  value 
of  the  chassis  at  $1,600  to  $1,800,"  and  "that  the  weight  of  the  testi- 
mony as  to  value  was  practically  conclusive  in  favor  of  the  defendant's 
three  witnesses,  who  testified  that  the  chassis  waa  worth  $1,500  and 
the  landaulet  body  from  $300  to  $500." 

To  each  of  which  requests  there  was  a  refusal  and  exception. 
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tioned,  he  granted,  bargained  and  sold  to  said  plaintiff 
the  said  motor  cars,  together  with  said  tools  and  appur- 
tenances, all  of  said  property  being  mentioned  and  de- 
scribed in  said  chattel  mortgage. 

III.  That  said  chattel  mortgage  contained  the  follow- 
ing clause:  that  upon  condition  that  if  the  said  mortgagor 
Rene  E.  Jarrige  aforesaid,  should  well  and  truly  pay  unto 
the  said  Henry  A.  Clark  mortgagee  aforesaid,  his  execu- 
tors, administrators  or  assigns,  a  certain  promissory  note 
made  by  said  mortgagor  to  the  order  of  said  mortgagee 
for  six  thousand  ($6,000)  dollars,  bearing  date  the  6th 
day  of  May,  1904,  and  payable  six  months  after  the  date 
thereof,  that  then  and  in  that  case  the  said  mortgage 
should  be  void;  that  said  chattel  mortgage  also  contained 
the  usual  clause  or  right  to  the  said  mortgagee  to  take 
possession  of  the  said  property  and  sell  the  same  for  the 
best  price  he  could  obtain  upon  default  in  the  payment 
of  the  said  sum  of  six  thousand  ($6,000)  dollars,  and  out 
of  the  money  arising  therefrom  to  retain  and  pay  the  said 
sum  of  money  and  all  charges  touching  the  same,  render- 
ing the  overplus,  if  any,  unto  the  said  mortgagor,  and  if 
the  said  property  should  fail  to  satisfy  said  debt,  interest, 
costs  and  charges,  the  said  mortgagor  agreed  to  pay  such 
deficiency;  and  it  was  further  therein  provided  that  until 
default  should  be  made  in  the  said  payment  the  said  mort- 
gagor should  remain  and  continue  in  the  quiet  and  peace- 
able possession  of  said  property  and  the  full  and  free 
enjoyment  of  the  same. 

IV.'  That  a  true  copy  of  the  said  chattel  mortgage  was 
on  the  7th  day  of  May,  1904,  duly  filed  in  the  oflSce  of  the 
register  of  the  county  of  New  York,  borough  of  Man- 
hattan, in  the  city  of  New  York,  that  being  the  county, 
borough  and  city  in  which  the  said  Rene  E.  Jarrige,  said 
mortgagor,  then  and  at  the  time  of  the  execution  of  said 
mortgage  resided  and  where  said  property  was  then 
situated. 

V.  That  the  said  Rene  E.  Jarrige,  said  mortgagor, 
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failed  and  neglected  to  pay  the  plaintifif  the  said  note  or 
the  sum  of  six  thousand  ($6,000)  dollars  on  the  6th  day 
of  November,  1904,  and  has  not  paid  the  same  or  any  part 
thereof,  except  the  sum  of  one  thousand  ($1,000)  dollars 
which  he  paid  on  account  thereof  on  or  about  the  22d 
day  of  July,  1904,  although  payment  thereof  has  been 
frequently  demanded,  which  has  been  refused. 

VI.  That  on  or  about  the  22d  day  of  July,  1904,  part 
of  said  mortgaged  property  was  released  from  the  lien 
of  the  said  chattel  mortgage,  to  wit,  the  automobile  de- 
scribed as  ''One  dark  green  painted  DeDietrich  motor 
car,  30  horse-power,  motor  car  No.  1604,  motor  No.  1622," 
by  a  release  duly  executed  by  the  plaintiff,  leaving  the 
said  mortgage  upon  the  other  motor  car  therein  and 
hereinabove  described,  and  that  upon  giving  said  release 
to  said  mortgagor,  he  made  the  aforesaid  payment  of 
one  thousand  ($1,000)  dollars  on  said  note. 

VII.  That  on  or  about  the  5th  day  of  May,  1905,  and 
within  thirty  days  before  the  expiration  of  a  year  from  the 
filing  of  the  copy  of  said  chattel  mortgage  as  aforesaid, 
the  plaintiff,  said  mortgagee,  duly  filed  in  the  said  register's 
office  of  the  county  of  New  York,  borough  of  Manhattan, 
in  the  city  of  New  York,  that  being  the  office  where  the 
copy  of  said  original  mortgage  was  filed  at  the  time  of  the 
execution  of  the  same,  a  true  copy  of  the  said  chattel 
mortgage,  together  with  a  statement  attached  thereto  or 
indorsed  thereon,  showing  the  interest  of  the  said  mort- 
gagee, and  containing  all  the  particulars  and  matters 
required  by  law  to  be  set  forth  therein,  the  said  mortgagor 
continuing  to  be  and  being  then  a  resident  of  said  county, 
borough  and  city  at  the  time  of  such  refiling,  and  said 
property  still  covered  by  said  mortgage  continuing  to  be 
and  being  then  situated  therein. 

VIII.  That  on  or  about  the  4th  day  of  May,  1906,  and 
within  thirty  days  before  the  expiration  of  a  year  from 
such  refiling  of  a  copy  of  said  chattel  mortgage  and  state- 
ment as  aforesaid,  the  plaintiff,  said  mortgagee,  duly  filed 
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in  the  said  register's  office,  that  being  the  office  where 
the  copy  of  said  original  mortgage  was  filed  at  the  time 
of  the  execution  of  the  same,  and  where  said  copy  of  said 
mortgage  had  been  refiled  with  said  statement,  a  true 
copy  of  the  said  chattel  mortgage  together  with  a  state- 
ment attached  thereto  or  indorsed  thereon,  showing  the 
interest  of  the  said  mortgagee  and  containing  all  the  par- 
ticulars required  by  law  to  be  set  forth  therein,  the  said 
mortgagor  continuing  to  be  and  being  then  a  resident  of 
the  said  county,  borough  and  city  at  the  time  of  such 
refiling,  and  said  property  still  covered  by  said  chattel 
mortgage  continuing  to  be  and  being  then  situated  therein. 

IX.  That  said  Rene  E.  Jarrige  subsequent  to  the  execu- 
tion of  said  mortgage,  and  prior  to  the  sale  of  said  auto- 
mobile hereinafter  mentioned,  caused  an  extra  body  to 
be  attached  to  said  automobile  first  above  described, 
which  body  was  intended  to  be  and  was  used  as  a  part  of 
said  automobile  and  thereby  became  and  was  a  part 
thereof  and  included  in  the  property  mortgaged  as  afore- 
said and  subject  to  the  lien  thereof. 

X.  That  after  the  execution  and  filing  of  copies  of  said 
mortgage  and  of  said  statements  as  aforesaid,  and  after 
the  said  sum  of  five  thousand  ($5,000)  dollars  balance 
due  and  unpaid  on  said  note,  became  due  and  payable  as 
aforesaid,  and  while  the  same  was  in  arrears,  and  the  said 
mortgagor  was  in  default,  the  said  Rene  E.  Jarrige,  wrong- 
fully removed  said  automobile,  extra  body,  tools  and 
appurtenances  first  above  described  as  "One  blue  painted 
DeDietrich  motor  car,  20  horse-power,  motor  car  No.  5016, 
motor  No.  664,"  and  secreted  the  same  from  the  plaintiff, 
and,  on  information  and  belief,  that  in  or  about  the  month 
of  March,  1906,  the  said  mortgagor  wrongfully,  and  with- 
out the  knowledge  or  consent  of  the  plaintiff,  disposed  of 
the  same  to  the  defendant,  and  the  same  came  into  the 
possession  of  the  defendant. 

XI.  That  on  or  about  the  23d  day  of  May,  1906,  and 
while  said  automobile  was  in  the  possession  of  the  de- 
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fendant  and  stored  by  him  in  the  garage  of  the  New  York 
Motor  Car  Company,  No.  141  West  Thirty-eighth  street, 
in  the  borough  of  Manhattan,  in  the  city  and  coimty  of 
New  York,  the  plaintiff  duly  notified  the  New  York  Motor 
Car  Company,  and  the  defendant,  of  the  plaintiff's  said 
chattel  mortgagee,  and  that  said  automobile  first  above 
described  was  mortgaged  to  the  plaintiff  as  security  for 
the  said  indebtedness,  and  that  the  same  was  subject  to 
the  plaintiff's  lien,  and  that  plaintiff  claimed  title  to  said 
automobile  thereunder,  and  plaintiff,  in  said  month  of 
May,  1906,  and  on  or  about  May  23,  and  May  24,  1906, 
and  before  the  conmiencement  of  this  action,  duly  de- 
manded the  said  automobile,  extra  body,  tools  and  appur- 
tenances of  said  defendant,  and  of  said  New  York  Motor 
Car  Company;  that  the  said  defendant  and  said  New 
York  Motor  Car  Company  refused  to  deliver  the  same 
to  the  plaintiff,  and  that  the  said  defendant  wrongfully 
and  secretly  removed  and  carried  away  the  said  auto-^ 
mobile  from  said  garage,  and  secreted  the  same  from  the 
plaintiff,  and  converted  the  same  to  his  own  use. 

XII.  On  information  and  belief  that  the  said  automo- 
bile, extra  body,  tools  and  appurtenances,  were  of  the 
value  of,  and  reasonably  worth,  six  thousand  ($6,000) 
dollars,  and  that  there  was  due  and  unpaid  on  said  note, 
and  the  indebtedness  secured  thereby,  at  the  time  of  said 
conversion,  five  thousand  ($5,000)  dollars,  with  interest 
from  the  first  day  of  March,  1906,  and  that  by  reason  of 
the  premises  plaintiff  has  sustained  damage  to  the  amount 
of  six  thousand  ($6,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  six  thousand  ($6,000)  dollars, 
with  interest  thereon  from  the  1st  day  of  March,  1906, 
together  with  the  costs  of  this  action. 

Roosevelt  &  Kobbe, 
Plaintiff's  Attorneys,  44  &  46  Wall  Street, 

Manhattan  Borough, 

[Verification.]  New  York  City. 
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Mary   Zablatzky,    Plaintiff,    against   United   States 

Casualty  Company,  Defendant  * 

(Supreme  CTourt,  N.  Y.  Special  Term,  Part  3,  Sept.  18,  1911;  N.  Y. 

Law  J.,  Sept.  19,  1911) 

Pleading;  demurrer;  complaint;  accident  insurance;  alleging  per- 
formance of  conditions  of  policy  not  set  forth  in  complaint  < 

1.  A  complunt  on  a  policy  of  accident  insurance  is  not  de- 
murrable for  failure  to  allege  performance  of  conditions  prec- 
edent and  compliance  with  limitations  in  the  policy,  when 
a  copy  of  the  policy  is  not  attached  to  the  complaint  and  there 
is  no  statement  therein  as  to  the  terms  of  such  conditions 
and  limitations. 

Demurrer  to  complaint. 
Overruled. 

Lewis  S.  Goebel,  for  the  plaintiff. 

Carl  Schurz  Petraachy  for  the  defendant. 

BiSCHOFF,  J.: 

The  plaintiff,  as  the  beneficiary  therein  named,  sues 
upon  a  policy  of  accident  insurance  whereby  the  defendant 

*  For  complaint  from  this  case  see  post,  page  494. 

*  For  complaints  on  accident  insurance  policies  from  the  following 
cases,  GoodfeUow  v.  United  States  HeaUh  &  A.  Ins,  Co.,  195  N.  Y.  622; 
Olover  V.  United  StaUs  Health  &  A,  Ins.  Co,,  195  N.  Y.  626; 
and  Schumacher  v.  Greal  Eastern  Caa.  A  Ind,  Co.,  197  N.  Y.  58,  see 
Bradbury's  Rules  of  Pleading,  pages  910  et  seq.  See  also  forms  of 
complaints  from  the  following  cases:  Wagener  v.  Fidelity  &  Castudty 
Co,,  188  N.  Y.  640;  Coles  v.  New  York  Casually  Co.,  87  App.  Div.  41; 
83  Supp.  1063;  Root  v.  London  Guarantee  &  Accident  Co.,  92  App.  Div. 
678;  86  Supp.  1055;  aff'd  180  N.  Y.  527;  Thurher  v.  Commercial  Travders' 
Mut.  Ace.  Assn.,  51  App.  Div.  608;  64  Supp.  174;  and  Marshall  v.  Com- 
mercial  Travelers*  Mul.  Ace.  Assn.,  170  N.  Y.  434,  in  1  Bradbury's 
Forms  of  Pleading,  655  et  seq. 
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insured,  subject  to  the  *' provisions,  limitations  and  the 
limits  in  said  policy  contained,"  one  Herman  Zablatzky 
against  the  loss  of  his  life  ''caused  by  bodily  injury, eflfected 
exclusively  and  directly  by  external  and  violent  and  acci- 
dental means,"  and  the  defendant  has  demurred  to  the 
complaint  for  insufficiency  in  that  it  fails  to  show  that  the 
injury  was  received  during  the  period  covered  by  the 
policy,  and  that  the  plaintiff  and  the  insured  have  com- 
plied with  the  conditions  of  the  insurance  contract  on 
their  part  severally  to  be  performed.  The  demurrer  must 
be  overruled.  The  death  is  alleged  to  have  occurred  within 
the  insurance  period,  but  the  policy  is  not  made  a  part  of 
the  complaint.  Its  actual  terms  and  conditions  are  there- 
fore not  now  to  be  ascertained.  So  far  as  its  terms  are 
disclosed  by  the  complaint  there  does  not  appear  any 
express  limitation  of  the  defendant's  liability  for  the  death 
of  the  insured  from  bodily  injury  encountered  while  the 
policy  was  in  effect,  and,  following  the  well-known  rule 
of  construction  applied  in  this  class  of  cases,  that  the 
policy  is  to  be  construed  most  favorably  to  the  insured, 
such  a  limitation,  for  the  purposes  of  this  demurrer  at 
least,  is  not  to  be  imported  into  the  insurance  contract. 
Again,  and  for  the  same  reason  that  the  policy  is  not  now 
before  the  court  other  than  as  it  is  alleged,  it  cannot  be 
said  that  there  were  or  are  any  conditions,  compliance 
with  which  by  the  plaintiff  and  the  insured,  or  either  of 
them,  should  have  been  alleged  as  showing  the  perform- 
ance of  conditions  precedent  to  any  right  of  action.  The 
demurrer  is  overruled,  with  costs,  and  with  leave  to  the 
defendant  to  answer  within  twenty  days,  upon  payment 
Off  costs. 
Demurrer  overruled,  etc. 
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Fonn  No.  64 
Complaint  on  Death  Claim  under  Accident  Insurance  Policy  ^ 

New  York  Supreme  Court, 
New  York  County. 


Mary  Zablatzky, 

Plaintiff, 
against 
United  States  Casualty 
Company, 

Defendant. 


The  plaintiff,  complaining  of  the  defendant,  alleges: 
I.  That  on  or  about  the  12th  day  of  October,  1906,  the 


^  From  Zablatzky  v.  United  States  Casualty  Company,  ante,  page  492. 
This  form  is  given  for  the  purpose  of  a  correct  understanding  of  the 
decision  in  the  case,  rather  than  as  a  precedent  to  be  followed.    In 
fact  it  may  well  be  doubted  whether  the  plaintiff  will  be  able  to  recover 
under  this  complaint  without  an  amendment,  assuming  that  the 
policy  contiuns  the  usual  conditions  and  limitations  ordinarily  found 
in  accident  insurance  contracts.    Williams  v.  Fire  Associalion  of  PhUa., 
119  App.  Div.  573;  104  Supp.  100;  Clemens  v.  Am,  Fire  Ins,  Co,,  70 
App.  Div.  435;  75  Supp.  484;  Meech  v.  National  Accident  Society,  50 
App.  Div.  144;  63  Supp.  1008.    In  the  last-mentioned  case  it  was  siud 
at  page  148:  *' Where  notice  has  been  given  and  proofs  of  claim  or  loss 
furnished  within  the  time  required  by  the  policy,  and  they  have  been 
retained  by  the  company  without  objection,  the  plsdntiff  may,  it  seems, 
notwithstanding  defects  or  informalities  therein,  recover  on  an  allega- 
tion of  performance.    Giving  notice  of  the  accident  and  furnishing 
proofs  of  the  extent  of  the  injury,  however,  within  the  time  specified 
in  the  contract  are  conditions  precedent  to  a  right  to  indemnity  under 
the  policy;  and  it  is  incumbent  on  the  plaintiff  to  allege  and  prove  com- 
pliance in  this  regard  if  he  expects  to  recover  on  the  theory  of  perform- 
ance, or  to  allege  and  prove  facts  showing  absolute  denial  of  liability 
or  other  waiver  of  estoppel,  or  sufficient  excuse  to  authorize  a  recovery, 
notwithstanding  his  noncompliance.    This  is  a  general  rule  of  pleading 
and  we  see  no  reason  for  not  applying  it,  to  the  extent  here  considered, 
in  actions  on  insurance  policies,  as  well  as  in  other  cases."    See  also  a 
discussion  of  pleading  conditions  precedent  in  actions  on  insurance 
policies  in  Bradbury's  Rules  of  Pleading,  page  105,  and  the  essen- 
tial allegations  in  actions  on  insurance  policies.   7d.,  pages  287  ei  seq. 
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defendant  herein  for  a  good  and  valuable  consideration 
made,  executed  and  delivered  to  one  Herman  Zablatzky, 
one  policy  of  insurance,  described  as  a  climax  policy  of 
accident  insurance. 

II.  That  in  and  by  the  terms  of  said  policy  it  was 
among  other  things  provided  that  the  said  defendant  in- 
sured, subject  to  the  provisions,  limitations  and  the 
limits  in  said  policy  contained,  the  said  Herman  Zab- 
latzky for  one  year,  beginning  at  noon,  on  the  4th  day 
of  October,  1906,  against  loss  caused  by  bodily  injury 
effected  exclusively  and  directly  by  external  and  violent 
and  accidental  means  which  independently  of  any  and  all 
other  causes  immediately  and  wholly  disabled  him,  the 
said  Herman  Zablatzky,  to  wit :  loss  of  Uf e,  five  thousand 
($5,000)  dollars. 

III.  That  thereafter  and  on  or  about  the  12th  day  of 
October,  1907,  in  consideration  of  the  further  premium 
of  twenty-five  ($25.00)  dollars  by  the  said  Herman  Zab- 
latzky paid  to  the  said  defendant,  the  said  defendant 
agreed  with  the  said  Herman  Zablatzky  to  and  did  con- 
tinue said  policy  in  full  force  and  effect  up  to  the  12th  day 
of  October,  1907,  subject  to  all  the  conditions  and  limita- 
tions in  said  policy  expressed. 

IV.  That  thereafter  and  on  or  about  the  12th  day  of 
October,  1907,  in  consideration  of  the  payment  of  the 
premiirai  of  twenty-five  ($25.00)  dollars  to  the  defendant 
made  by  the  said  Herman  Zablatzky,  the  said  United 
States  Casualty  Company  agreed  with  the  said  Herman 
Zablatzky  to  and  did  continue  said  policy  in  full  force  and 
effect  up  to  the  12th  day  of  October,  1908. 

V.  That  thereafter  and  on  or  about  the  3d  day  of 
October,  1908,  in  consideration  of  the  further  premium  of 
twenty-five  ($25.00)  dollars  paid  to  the  said  defendant 
by  the  said  Herman  Zablatzky,  the  said  United  States 
Casualty  Company  agreed  with  the  said  Herman  Zab- 
latzky to  and  did  continue  said  policy  in  full  force  and 
effect  for  twelve  months  from  October  3,  1908. 
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VI.  That  on  April  2,  1909,  and  while  said  policy  by 
reason  of  the  last-mentioned  renewal  was  still  in  force 
and  effect,  the  said  Herman  Zablatzky,  the  person  men- 
tioned and  described  in  said  policy,  and  tibie  renewals 
thereof,  as  the  person  insured,  departed  this  life,  and 
such  loss  of  life  was  caused  by  bodily  injuty  effected  ex- 
clusively and  directly  by  external  and  violent  and  acci- 
dental means,  independently  of  and  all  other  causes,  in 
that  the  direct  cause  of  death  was  brought  about  ex- 
clusively and  directly  by  external  and  violent  and  acci- 
dental means,  caused  by  one  of  the  legs  of  said  decedent 
being  infected  through  a  wound  thereon  with  general 
blood  poisoning,  by  an  external  agent  resulting  in  the 
death  of  the  said  Herman  Zablatsky. 

VII.  That  the  plaintiff  herein  is  the  person  mentioned 
and  described  in  said  policy  and  the  renewals  thereof,  as 
the  beneficiary  thereof  and  as  the  person  to  whom  the 
face  value  of  said  poUcy  should  be  paid  in  the  event  of  the 
loss  of  life  of  said  Herman  Zablatzky,  he  being  the  per- 
son named  in  said  policy  and  in  the  renewals  thereof  as 
the  assured. 

VIII.  That  the  defendant  is  a  domestic  corporation, 
having  its  principal  office  of  business  at  141  Broadway, 
Manhattan  borough,  city  and  county  of  New  York. 

IX.  That  due  notice  of  the  loss  of  life  of  the  said  Her- 
man Zablatzky  was  given  to  the  defendant  herein,  pur- 
suant to  the  terms  and  conditions  in  its  policy  and  the 
renewals  thereof  contained. 

X.  That  the  said  policy  was  by  reason  of  the  renewals 
hereinbefore  mentioned  in  force  and  effect  on  the  date  of 
the  death  of  the  said  Herman  Zablatzky,  the  person 
mentioned  and  described  therein  as  the  person  insured. 

XI.  That  demand  has  been  made  upon  the  said  de- 
fendant for  the  payment  of  the  sum  of  five  thousand 
($5,000)  dollars,  the  amount  to  be  paid  pursuant  to  the 
terms  of  said  policy,  and  the  said  renewals  thereof  to  the 
said  Mary  Zablatzky,  in  the  event  of  the  death  of  the  said 
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Herman  Zablatzky  under  the  conditions  as  aforesaid, 
and  said  payment  has  been  refused,  and  no  part  of  the 
said  five  thousand  ($5,000)  dollars  has  been  paid. 

Wherefore,  by  reason  of  the  premises  plaintiff  de- 
mands judgment  against  the  defendant  for  the  sum  of 
five  thousand  (S5,000)  dollars,  together  with  the  costs 
and  disbursements  of  this  action. 

Lewis  S.  Goebel, 
Attorney  for  the  Plaintiff, 
No.  41  Park  Row, 
Borough  of  Manhattan, 
New  York  City. 
[Verification.] 


Alfred  S.  Witherbee  and  Another,  Respondents,  v. 
Thomas  H.  Bowles  and  Others,  Defendants,  Im- 
pleaded with  Lawrence  Dilworth,  Appellant 

(142  App.  Div.  407;  First  Department,  January  20th,  1911) 

Pleading;  demurrer;  misjoinder  of  causes  of  action;  necessity  that/ 
good  causes  of  action  be  pleaded  and  stated;  suit  to  set  aside 
sale  of  stock  induced  by  fraud  joined  with  derivative  action  on 
behalf  of  person  not  stockholder. 

1.  To  sustain  a  demurrer  to  a  complaint  on  the  ground  of  mis- 
joinder of  causes  of  action  it  is  not  necessary  that  the  two 
causes  of  action  should  be  contained  in  separate  counts  and 
properly  numbered.^ 

'  In  addition  to  the  cases  of  Goldberg  v.  Utley,  60  N.Y.  427,  and  Wiles 
V.  Svydam,  64  N.  Y.  173,  cited  in  the  text  as  authorities  for  this  prop- 
osition, see  Edis(m  Eke.  lU.  Co.  v.  KaU)fleisch  Co.,  127  App.  Div.  298; 
111  Supp.  462;  Green  v.  Dunlop,  136  App.  Div.  116;  120  Supp.  583; 
Todaro  v.  Somerville  ReaUy  Co.,  138  App.  Div.  1;  122  Supp.  509; 
Adanu  v.  Stevens,  7  Misc.  468;  27  Supp.  993;  B<jrkley  v.  Williams,  30 
Misc.  687;  64  Supp.  318. 
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2.  Upon  demurrer  to  a  complaint  for  misjoinder  of  causes  of 
action  it  is  not  necessary  that  two  or  more  good  causes  of 
action  should  be  stated.^ 

3.  A  cause  of  action  against  the  directors  of  a  corporation  based 
on  fraud  in  securing  stock  belonging  to  the  plaintiff  and 
seeking  to  recover  such  stock,  may  not  be  joined  with  a 
derivative  cause  of  action,  on  behalf  of  the  same  corporation, 
to  set  aside  an  alleged  fraudulent  increase  of  the  capital 
stock  of  the  corporation,  as  a  stockholder's  action  must  be 
brought  by  one  who  holds  a  clear  title  to  stock  of  the  cor- 
poration. The  plaintiff  may  not  in  one  action  first  establish 
his  right  to  the  stock  and  then  secure  relief  which  can  be 
granted  only  to  a  stockholder. 

Appeal  by  the  defendant,  Lawrence  Dilworth,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiffs,  entered  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term, 
overruling  the  said  defendant's  demurrer  to  the  complaint. 

Reversed. 

Martin  Cohboy  of  coimsel,  Griggs,  Baldmn  &  Pierce, 
attorneys,  for  the  appellant. 

^  The  case  cited  in  the  text,  as  authority  for  the  foregoing  proposi- 
tion (O'Connor  v.  Virginia  Passenger  A  Power  Company,  184  N.  Y.  46) 
is  in  apparent  conflict  with  the  case  of  Tew  v.  Wolfsohn,  174  N.  Y.  472. 
In  the  last-mentioned  case  it  is  said  that  to  sustain  a  demurrer  on  the 
ground  of  misjoinder  of  causes  of  action  ''the  complaint  must  contain 
two  or  more  causes  of  action  so  well  stated  and  so  complete  and  perfect, 
that  the  court  can  divide  them  into  the  necessary  number  of  actions." 
In  the  O'Connor  case  the  court  did  not  cite  Tew  v.  Wolfsohn,  nor  attempt 
to  distinguish  it  in  any  way.  The  rule  stated  in  the  case  in  the  text 
follows  similar  decisions  in  the  First  Department,  in  the  cases  of  People 
v.  Equitable  Life  Assurance  Society,  124  App.  Div.  714,  109  Supp.  453, 
and  Todaro  v.  SomerviUe  Realty  Co.,  138  App.  Div.  1;  122  Supp.  509. 
The  two  cases  in  the  Court  of  Appeals  are  apparently  in  conflict, 
although  it  may  be  possible  to  interpret  the  decision  in  the  O'Connor 
case  in  a  manner  different  from  that  in  winch  it  has  been  interpreted 
in  the  principal  case  in  the  text.  For  a  discussion  of  this  subject  see 
Bradbury's  Rules  of  Pleading,  page  137. 
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Samuel  Untermyer  of  counsel^  Abraham  Benedict  with 
him  on  the  brief,  and  WiUiam  B.  Craig,  attorney,  for  the 
respondents. 

v/LARKE|  J«* 

The  complaint  alleges  that  the  defendant  San  Toy 
Mining  Company  was  incorporated  under  the  laws  of 
Maine  in  December,  1901,  with  a  total  authorized  capital 
of  $2,500,000,  consisting  of  2,500,000  shares  at  one  dollar 
each ;  that  it  purchased  certain  valuable  mining  properties, 
mentioning  them,  in  Mexico,  and  in  payment  duly  issued 
substantially  its  entire  capital  stock  as  full  paid  and 
nonassessable,  the  said  property  so  acquired  being  fully 
worth  the  amount  of  stock  so  paid  therefor  at  par.  That 
shortly  thereafter  the  company  acquired  another  property 
known  as  the  Bustillios  Mine;  that  thereafter  it  entered 
into  possession  and  began  the  transaction  of  business  and 
the  development  of  said  mines;  that  prior  to  January  3, 
1903,  the  plaintiflfs  had  become  and  were  the  lawful  owners 
of  1,324,  920||  shares;  that  prior  to  January  3,  1903, 
the  defendants  Bowles,  Owings,  W.  B.  Wright,  John  C. 
Wright,  Lewis,  Hadley  and  Paxton,  hereinafter  called 
the  minority  stockholders,  had  become  and  were  the 
owners  of  775,66733  shares;  that  on  said  day  the  minority 
stockholders  entered  into  an  agreement  with  plaintiffs 
whereby  they  jointly  sold  to  the  plaintiffs  their  said  shares 
for  $96,406.15  with  six  per  cent  interest  thereon  until 
paid,  payable  five  thousand  ($5,000)  dollars  at  the  execu- 
tion of  the  agreement,  five  thousand  ($5,000)  dollars  on 
July  1, 1903,  and  the  balance  on  or  before  January  1, 1904. 
It  was  fiuther  agreed  that  the  certificates  for  all  of  said 
stock  (that  is  the  minority  stockholders'  and  the  plain- 
tiffs' shares)  should  be  deposited  with  the  Milwaukee 
Trust  Company  with  the  agreement  that  should  the 
aforesaid  purchase  price  not  be  paid  fully  by  the  plaintiffs 
on  or  before  January  1,  1904,  the  trust  company  might 
sell  all  of  the  stock  then  in  its  hands,  or  so  much  thereof 


500  WiTHSRBBE  V.  BoWLES 


Opimon  of  the  Court 


as  mi^t  be  necessary  to  make  the  amount  due  thereunder 
to  the  said  minority  stockholders,  said  sale  to  be  at  private 
or  public  sale  upon  giving  five  days'  notice  in  the  Mil- 
waukee Sentinel  and  mailing  such  notice  to  each  of  the 
parties  to  the  agreement,  and  out  of  the  proceeds  the  trust 
company  should  pay  first  the  expenses  of  the  trust  and 
then  the  amount  that  might  be  due  under  the  agreement 
and  should  render  the  surplus,  if  any,  to  the  plaintiffs. 

That  thereupon  the  certificates  were  duly  deposited 
and  the  plaintiffs  paid  to  the  minority  stockholders  five 
thousand  ($5,000)  dollars  in  cash  at  the  execution  of  the 
agreement,  and  thereafter  likewise  duly  paid  to  the 
minority  stockholders  the  second  sum  of  five  thousand 
($5,000)  dollars,  payable  July  1, 1903,  and  also  paid  vari- 
ous other  sums  of  money  on  account  of  the  purchase  price 
of  said  stock  and  imder  said  agreement;  that  thereafter 
for  a  valuable  consideration,  by  mutual  agreement,  the 
time  for  the  consiunmation  of  the  said  sale  was  extended 
to  and  included  April  15,  1905.  That  shortly  after  the 
incorporation  plaintiffs  engaged  defendant  Hutchinson 
as  their  agent  to  aid  in  effecting  sales  of  blocks  of  the 
stock  owned  by  the  plaintiffs  in  defendant  company, 
which  plaintiffs  contributed  to  procure  funds  for  the  use 
of  said  company  and  to  make  advances  to  the  said  defend- 
ant company  of  said  funds  realized  from  sales  of  plaintiffs' 
stock,  and  of  other  moneys  contributed  by  the  plaintiffs 
for  the  purpose,  and  to  protect  plaintiffs'  interests  in  the 
said  company  and  its  properties;  and  the  said  defendant 
accepted  said  emplojrment  and  acted  thereunder  and 
received  of  the  plaintiffs  large  sums  of  money  to  be  ad- 
vanced to  the  defendant  company. 

That  in  order  to  assist  in  effecting  sales  of  stock  to  pro- 
cure funds  in  aid  of  defendant  company  and  to  assist  in 
procuring  funds  for  themselves  to  aid  in  making  up  the 
amount  to  be  paid  to  the  minority  stockholders  for  their 
stock  under  the  agreement,  plaintiffs  retained  defendant 
Sloan  as  their  agent  to  negotiate  sales  of  stock  of  said 
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company  owned  or  controlled  by  plaintiffs,  and  plaintiffs 
agreed  to  compensate  him  for  his  services,  and  said  de- 
fendant accepted  said  employment  and  thereupon  became 
the  agent  of  the  plaintiffs;  that  Joseph  Morris,  now  de- 
ceased, and  the  defendants  Richard  R.  Brown  and  James 
E.  Brown  were  copartners  under  the  name  of  Morris, 
Brown  &  Co.,  and  defendant  Ward,  during  a  portion  of 
such  time,  was  either  a  copartner  or  financially  interested 
in  said  firm  and  was  a  brother-in-law  of  the  defendant 
Schwab;  that  plaintiffs'  said  agent  Sloan,  at  divers  times, 
approached  the  said  firm  of  Morris,  Brown  &  Co.,  and  the 
said  defendants  Brown,  members  thereof,  and  the  defend- 
ants Ward,  Gillies,  Carnegie,  Dilworth,  Beggs,  Mitchell 
and  Schwab,  and  disclosing  to  them  the  facts  of  his  agency 
for  the  plaintiffs,  and  as  plaintiffs'  agent,  presented  to  said 
defendants  various  propositions  whereunder  said  last- 
named  defendants  should  acquire  various  blocks  of  stock 
so  owned  or  controlled  by  plaintiffs  in  defendant  company; 
that  the  said  defendants  were  interested  and  willing  to 
entertain  said  propositions  and  to  acquire  portions  of 
said  stock,  but  that  Sloan  in  violation  of  his  agency  and 
duties  to  the  plaintiffs,  as  their  agent,  formulated  a  scheme 
or  conspiracy  only  just  discovered  by  these  plaintiffs, 
and  hereinafter  more  fully  set  out,  to  cheat  and  defraud 
the  plaintiffs  and  imlawfully  to  deprive  them  of  their 
said  stock  in  the  defendant  company  and  of  said  stock 
purchased  by  plaintiff  of  said  minority  stockholders;  and 
the  defendant  Hutchinson  advised,  connived  and  partici- 
pated in  said  conspiracy,  and  the  other  defendants,  well 
knowing  the  premises,  either  connived  with,  or  acquiesced 
in,  or  participated  in  the  fruits  of  the  said  conspiracy, 
and  hence  in  law,  as  plaintiffs  are  informed  and  believe, 
became  parties  thereto  and  accoimtable  and  responsible 
to  the  plaintiffs  for  the  injuries  resulting  to  the  plaintiffs 
therefrom;  that  in  furtherance  of  the  objects  of  said  con- 
spiracy defendant  Sloan  imtruthfully  reported  to  the 
plaintiffs  that  none  of  the  aforementioned  defendants  and 
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no  one  whom  they  could  procure  cared  to  interest  himself 
in  the  said  defendant  company  or  cared  to  purchase  any 
of  said  stock ;  and  notwithstanding  the  fact  that  the  said 
minority  stockholders  had  duly  extended  until  April  15, 
1905,  the  time  for  the  final  performance  of  the  said  agree- 
ment, said  defendants  Sloan  and  Hutchinson  connived, 
with  the  special  aid  of  the  defendant  Bellis,  and  the  said 
minority  stockholders,  in  the  interests  of  themselves  and 
of  said  defendants,  and  in  the  interest  and  with  the  knowl- 
edge or  consent  of  the  other  defendants,  and  under  the 
agreement  to  divide  the  fruits  of  the  conspiracy  among 
all  the  defendants  (except  the  company)  to  induce  and 
procure  the  said  Milwaukee  Trust  Company,  as  agent  of 
said  minority  stockholders,  nevertheless,  to  attempt  to 
make  earlier  sale  of  said  stock,  and  finally  on  April  14, 
1905,  in  the  absence  of  and  without  due  notice  to  the 
plaintiffs,  and  under  the  claim  that  there  was  due  from  the 
plaintiffs  to  said  minority  stockholders  for  the  balance  of 
the  piu'chase  price  the  siun  of  $81,851.66  and  interest 
from  September  8,  1903,  unlawfully  to  sell  at  a  pretended 
public  sale  all  of  the  stock  then  held  imder  said  agreement 
and  aggregating  2,030,735  shares  for  the  pretended  con- 
sideration of  $75,000  bid  by  or  on  behalf  of  said  minority 
stockholders  by  their  agents,  the  defendants  Owings  and 
John  C.  Wright. 

Plaintiffs  are  informed  and  believe  that  said  sale  was 
unconscionable,  collusive  and  void;  that  it  was  not  adver- 
tised in  the  Milwaukee  Sentinel,  as  provided  in  the  agree- 
ment; that  neither  the  trust  company  nor  the  minority 
stockholders  were  authorized  to  make  any  sale  of  said 
stock  because  the  time  for  the  fuU  performance  of  said 
agreement  had  been  by  the  parties  duly  extended  to 
April  15, 1905 ;  that  the  said  pretended  sale  was  not  in  good 
faith,  and  that  the  said  minority  stockholders  well  knew 
that  the  other  defendants  were  able  and  willing  to  pay 
sums  largely  in  excess  of  the  amount  bid  for  said  stock, 
and  that  a  small  portion,  if  sold  in  good  faith,  would  have 
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realized  the  amount  so  claimed  by  said  minority  stock- 
holders, and  leave  most  of  said  stock  or  a  large  overplus 
in  money  for  the  plaintiffs;  that  the  amount  of  said  bid 
was  never  paid  by  the  pretended  purchasers,  and  that 
they  never  acquired  the  said  stock;  that  the  certificates 
were,  in  pursuance  of  the  scheme  and  conspiracy,  delivered 
to  the  plaintiffs'  said  agent,  defendant  Sloan,  who,  after 
retaining  the  portion  that  the  other  defendants  agreed  or 
acquiesced  that  he  should  keep  as  his  share  of  the  fraud, 
proceeded  to  make  distribution  of  the  balance  among 
the  other  defendants  (except  the  defendant  company), 
the  manner  of  such  distribution  and  the  amount  allotted 
to  each  of  said  defendants  being  xmknown  to  plaintiffs. 

That  prior  to  the  commencement  of  this  action  the 
plaintiffs,  as  they  are  informed  and  believe,  tendered  to 
the  Milwaukee  Trust  Company  and  to  the  said  minority 
stockholders,  in  legal  tender,  $81,851.66,  and  lawful  in- 
terest thereon  from  September  8,  1903,  being  the  amount 
claimed  as  the  balance  unpaid  of  the  consideration  in 
said  agreement  provided  to  be  paid  said  minority  stock- 
holders, and  then  duly  demanded  of  said  trust  company 
and  said  defendants  the  delivery  to  the  plaintiffs  of  the 
certificates  deposited  imder  said  agreement,  and  not 
theretofore  withdrawn  as  therein  provided,  to  wit, 
2,030,735  shares,  but  that  said  company  and  minority 
stockholders  refused  the  said  tender,  and  refused  to  deliver 
the  certificates,  or  any  of  them.  That  the  stock  of  the 
defendant  company  so  owned  by  the  plaintiffs  and  de- 
posited under  the  agreement  constitutes  a  majority  of  the 
total  duly  authorized,  issued  and  outstanding  capital 
stock  of  the  defendant  company,  and  represents  the  stock 
control  of  the  defendant  corporation;  that  while  sales  of 
isolated  small  lots  of  said  stock  are  being  made  from 
time  to  time,  the  majority  of  the  stock,  with  its  attending 
control,  cannot  be  had  or  purchased  in  the  open  market, 
and  its  value  cannot  be  adequately  estimated  or  ascer- 
tained; that  the  mining  properties  so  acquired  by  the 
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defendant  company  as  aforesaid,  and  with  none  of  which 
it  has  ever  parted,  are  of  untold  wealth,  but  of  a  value 
which  cannot  be  fully  estimated  or  ascertained,  althou^ 
plaintiffs  are  informed  and  believe  that  they  are  worth 
in  excess  of  $10,000,000,  and  they  may  be  worth  many 
times  that  amount,  on  further  operation  and  development; 
that  the  value  of  the  shares  of  stock  to  which  plaintiffs 
are  entitled  under  said  agreement  is,  therefore,  unascer- 
tainable  in  an  action  at  law,  and  that  an  action  at  law 
would  not  afford  the  plaintiffs  adequate,  full  or  complete 
relief,  and  that  such  relief  cannot  be  had  except  by  the 
return  of  said  specific  shares  of  stock  to  be  decreed  in  a 
suit  in  equity. 

That  since  said  pretended  sale  defendants  in  or  about 
January,  1907,  in  order  to  strengthen  their  hold  on  the 
shares  of  said  stock,  and  to  more  effectually  deprive  the 
plaintiffs  of  the  said  shares,  and  hinder  and  delay  the 
plaintiffs  in  any  attempt  to  recover  the  same,  formulated, 
or  connived,  or  acquiesced  in,  a  further  scheme  or  con- 
spiracy against  these  plaintiffs,  under  the  terms  whereof 
the  defendant  Schwab,  in  the  name  of  the  defendant 
Mitchell,  who  then  was,  and  for  some  years  prior  thereto 
had  been,  and  still  is,  his  agent,  attorney  and  legal  ad- 
viser, acquires  some  title  to  or  claim  upon  two  certain 
alleged  mining  properties  of  little  or  no  value,  known  re- 
spectively as  La  Central  and  Jaurez,  and  sold  and  trans- 
ferred the  same  to  the  defendant  company  for  3,250,000 
shares  in  the  defendant  company,  the  defendants  for  the 
purpose  causing  the  defendant  company  to  increase  the 
amount  of  its  total  authorized  stock  to  $7,000,000,  and 
causing  said  defendant  to  purchase  said  two  properties 
in  form  from  said  defendant  Mitchell,  and  to  issue  to  him 
certificates  for  3,250,000  shares  of  increased  capital  stock 
as  full  paid  and  nonassessable;  and  the  defendants  Brown, 
Sloan,  Beggs,  Dilworth,  Hutchinson,  Bellis,  Chase  and 
Carnegie,  nine  of  the  ten  directors  and  trustees  of  the 
company,  with  knowledge  of  the  facts,  and  without  any 
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investigation  as  to  the  value  of  either  of  said  two  properties 
and  in  disregard  of  their  duties  as  such  directors  and  trus- 
tees, voting  in  favor  of  and  carrying  out  said  fraudulent 
sale  and  purchase  and  issue  of  such  stock;  that  said  trans- 
action was  a  sham;  that  the  defendant  Mitchell  acted 
not  for  himself,  but  for  the  defendants,  or  some  of  them, 
or  with  their  knowledge  and  consent;  that  he  distributed 
or  caused  to  be  distributed  the  said  3,250,000  shares  of 
increased  stock,  or  substantially  all  of  them,  to  or  among 
the  defendants,  or  some  of  them,  with  the  knowledge  or 
acquiescence  of  the  others,  and  largely  to  his  client,  the 
defendant  Schwab;  and  that  said  transaction  was  planned 
and  consummated  with  the  intent,  among  other  things, 
of  still  depriving  the  plaintiffs  of  the  control  of  the  de- 
fendant company  in  event  of  their  recovery  of  the  said 
shares  of  stock  to  which  they  are  entitled  under  the  said 
agreement,  and  which  constituted,  and  of  right  and  justice 
should  constitute,  the  control  of  the  company. 

That,  as  plaintiffs  are  informed  and  believe,  the  board 
of  directors  of  the  defendant  company  is  constituted  of 
defendants  in  this  suit,  and  it  would  be  useless  to  ask 
them  to  institute  any  action,  suit  or  proceeding  for  the 
recognition  or  enforcement  of  any  of  the  plaintiffs'  rights; 
that  the  defendant  company,  so  controlled  by  said  de- 
fendants, recognized  as  valid  said  sale  of  -said  stock  by  the 
Milwaukee  Trust  Company,  and  said  issue  of  said  in- 
creased stock,  and  permits  transfers  thereof,  and  has 
issued,  and  is  about  to  issue,  new  certificates  to  the  trans- 
ferees, thereby  subjecting  the  plaintiffs  to  a  multiplicity 
of  suits  to  enforce  their  rights  at  law,  even  if  thereby  full 
relief  could  be  had,  which  plaintiffs  are  informed  and 
believe  is  not  the  case,  and  compelling  plaintiffs  to  invoke 
the  aid  of  this  court  and  its  writ  of  injunction  for  their 
adequate  relief.  That  these  plaintiffs  are  able,  ready  and 
willing,  and  they  hereby  offer  to  pay  to  the  defendants, 
or  as  this  court  may  decree,  the  said  sum  of  $81,851.66, 
the  sum  heretofore  tendered  by  them  to  the  minority 
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stockholders,  with  accrued  interest  thereon,  upon  delivery 
by  or  on  behalf  of  the  defendants  to  the  plaintiffs  of  the 
said  2,030,735  shares  of  original  stock  of  the  defendant 
company;  and  further  offer  to  do  any  and  all  further 
things  which  equity  and  good  conscience  may  require  and 
this  court  direct.  Wherefore  plaintiffs  demand  judgment 
that  the  said  pretended  sale  held  by  the  Milwaukee  Trust 
Company  under  said  agreement  of  date  of  January  3, 
1903,  may  be  declared  void,  and  that  the  defendants  and 
each  of  them  may  account  for  any  and  all  of  the  said 
shares  that  may  have  come  into  their  hands,  and  may  be 
decreed  to  be  delivered  up  to  the  plaintiffs;  and  that  the 
defendants  may  be  decreed  to  accoimt  for  any  and  all 
shares  of  the  increased  capital  stock  so  issued  to  the 
defendant  Mitchell,  and  that  they  deliver  up  the  same 
to  the  defendant  company  for  cancellation;  and  that  the 
defendant  company  may  retransfer  to  the  party  entitled 
thereto  said  worthless  La  Central  and  Juarez  properties, 
to  the  end  that  the  said  original  shares  may  be  and  con- 
stitute a  majority  of  the  capital  stock;  or  if  any  defendant 
cannot  surrender  up  to  the  defendant  company  all  of  the 
shares  of  said  increased  stock  so  received  by  him,  that 
then  such  defendant  may  be  decreed  to  pay  to  the  defend- 
ant company  the  par  value  of  any  such  shares,  delivery 
whereof  he  may  be  unable  to  make;  that  the  individual 
defendants  may  be  enjoined  and  restrained  during  the 
pendency  of  this  suit  from  making  any  sales  or  other 
disposition  of  any  of  said  shares  of  stock  in  the  defendant 
company,  and  that  a  receiver  of  said  shares  of  stock  may 
be  appointed  during  the  pendency  of  this  suit;  that  the 
defendant  company  may  be  restrained  from  recognizing 
any  such  transfers  or  issuing  new  certificates  to  the  trans- 
ferees; that  the  defendants  may  be  enjoined  and  restrained 
from  doing  any  acts  in  conflict  with  or  prejudicial  to  the 
plaintiffs'  rights  as  herein  set  out,  and  that  the  plaintiffs 
have  other  and  further  relief. 
To  this  complaint  the  defendant  Dilworth  demurred 
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on  the  following  ground:  First,  that  there  is  a  defect  of 
parties  defendant  (a)  in  that  all  of  the  directors  who 
participated  in  the  alleged  unlawful  increase  of  capital 
stock  are  not  made  parties  to  the  action;  (b)  in  that  all  the 
present  directors  of  the  corporation  are  not  mentioned 
as  parties  defendant;  (c)  in  that  all  of  the  stockholders 
who  will  be  affected  by  the  decrease  of  stock  sought  are 
not  made  parties  defendant.  Second,  that  causes  of  action 
have  been  improperly  united  in  that  the  plaintiffs  attempt 
to  set  forth  a  cause  of  action  in  their  favor  because  of  the 
fraudulent  conspiracy  of  certain  defendants  to  deprive 
them  of  certain  stock  in  the  defendant  corporation,  of 
which  they  were  the  owners,  with  a  cause  of  action  in  the 
natiu-e  of  a  stockholder's  suit  in  favor  of  the  corporation 
and  against  the  directors  for  the  rescission  of  a  contract 
relating  to  the  issue  of  additional  capital  stock  because 
of  fraudulent  overvaluation.  The  one  cause  of  action, 
if  it  exists,  is  in  plaintiffs'  individual  right  and  the  second 
cause  of  action  is  in  the  nature  of  a  cause  of  action  for 
the  benefit  of  the  company,  in  which  any  stockholder 
would  have  a  right  to  intervene.  Third,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  was  overruled  upon  all  three  grounds. 

We  are  of  the  opinion  that  two  causes  of  action  have 
been  attempted  to  be  stated  in  this  complaint:  First, 
individual,  whereby  the  plaintiffs  seek  to  have  set  aside 
a  sale  of  stock  by  the  Milwaukee  Trust  Company,  alleged 
to  have  been  had  in  violation  of  the  agreement  imder 
which  said  stock  was  deposited  with  said  company,  as 
illegal,  collusive  and  void  and  accomplished  as  a  result  of 
a  conspiracy  in  which  all  the  defendants,  except  the 
defendant  company,  "  either  connived  with,  or  acquiesced 
in,  or  participated  in  the  fruits"  thereof.  Second,  repre- 
sentative, in  which  the  action  of  the  directors  of  the 
defendant  corporation  in  increasing  its  capital  stock  and 
therewith  purchasing  certain  mining  properties  is  at- 
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tacked,  with  a  prayer  for  the  delivery  up  and  canceUation 
of  said  stock  and  the  revocation  of  said  purchases,  and 
accounting  to  the  defendant  company  and  payment  to  it 
of  the  value  of  such  stock  as  cannot  be  surrendered. 

As  to  this  cause  of  action,  it  is  evidently  one,  if  it  exists 
at  all,  in  favor  of  the  corporation  itself,  and  the  plaintiffs 
make  the  usual  and  appropriate  allegations  in  their  com- 
plaint justifying  a  stockholder's  action  in  the  right  of 
and  for  the  benefit  of  the  corporation,  when  the  manage- 
ment thereof  is  hostile  to  the  plaintiffs,  and  refuses  to  sue. 

"Where  a  majority  of  the  directors,  or  stockholdens,  or 
both,  acting  in  bad  faith,  carry  into  effect  a  scheme  which, 
even  if  lawful  upon  its  face,  is  intended  to  circumvent  the 
minority  stockholders  and  defraud  them  out  of  their  legal 
rights,  the  courts  interfere  and  remedy  the  wrong.  Ac- 
tion on  the  part  of  directors  or  stockholders,  pursuant  to  a 
fraudulent  scheme  designed  to  injure  the  other  stock- 
holders, will  sustain  an  action  by  the  corporation,  or,  if 
it  refuses  to  act,  by  a  stockholder  in  its  stead  for  the  bene- 
fit of  all  the  injured  stockholders.  .  .  .  The  right  of  ac- 
tion, however,  belongs  to  the  corporation,  and  should  be 
brought  by  it  as  plaintiff,  but  when  it  will  not  bring  the 
suit  itself,  an  aggrieved  stockholder,  after  due  demand  and 
a  refusal,  or  unreasonable  neglect  to  proceed,  may  bring  it 
in  his  own  name  upon  making  the  corporation  a  party  de- 
fendant."  Flynn  v.  Brooklyn  City  R.  R.  Co.,  158  N.  Y.  493. 

What  is  complained  of  is  the  action  of  the  corporation 
through  its  directors  in  increasing  its  capital  stock  and 
using  said  increased  stock  in  the  purchase  of  worthless 
properties.  The  relief  demanded  is  that  the  purchase  of 
the  property  be  revoked  and  a  retransfer  thereof  made  to 
the  vendors;  that  the  increased  stock  be  delivered  up  for 
cancellation;  that  an  accounting  be  decreed  for  any  and 
all  shares  of  the  increased  stock  issued,  and  that  any  such 
defendant  who  cannot  surrender  up  to  the  company  all  of 
the  shares  received  by  him  be  decreed  to  pay  to  the  de- 
fendant company  the  par  value  thereof. 
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If  the  acts  complained  of  were  wrongful  or  fraudulent, 
they  were  committed  by  the  directors  of  the  company 
and  such  acts  were  in  the  first  instance  wrongful  and 
fraudulent  as  against  it.  To  the  company  alone  were  the 
directors  accountable  and  into  its  treasury  must  the 
moneys  be  paid.  To  maintain  such  an  action  the  party 
claiming  the  derivative  right  must  be  a  stockholder  be- 
cause it  is  a  cause  of  action  belonging  to  the  corporation 
and  can  be  asserted  in  case  it  does  not  itself  act  only  by 
one  possessing  a  derivative  right. 

The  plaintiffs  show  in  the  complaint  that  over  three 
years  prior  to  the  commencement  of  this  action  their 
stock  had  been  sold.  It  is  true  that  by  the  allegations 
supporting  their  individual  action  they  attack  such  sale, 
seek  to  have  it  declared  null  and  void  and  attempt  to  re- 
cover back  the  stock  which  they  formerly  owned.  It  will 
not  do  to  say  that  if  they  succeed  upon  that  individual 
cause  of  action  they  will  then  be  reinvested  with  the  ca- 
pacity of  stockholders  and  entitled  thereafter  to  proceed 
with  the  representative  action,  combining  them  both  in 
the  same  complaint. 

In  Inman  v.  New  York  Interurban  Water  Co.,  131  Fed. 
Rep.  997,  the  court  said:  "The  foundation  of  the  com- 
plainant's right  to  the  relief  demanded  is  that  he  owned 
100  shares  of  the  original  company.  .  .  .  There  were  two 
certificates,  each  for  50  shares,  which  it  is  claimed  were 
wrongfully  disposed  of ,  ...  As  against  both  defend- 
ants mentioned,  complainant  wishes  a  decree  that  he  is 
the  lawful  owner  of  the  stock  represented  by  both  cer- 
tificates held  by  them  respectively.  ...  It  is  settled  law 
that  when  the  right  of  a  party  to  specific  relief  is  so  in- 
cimibered  that  he  cannot  assert  that  right  against  another 
until  he  has  removed  the  incumbrance,  he  cannot  include 
an  attempt  to  get  rid  of  the  incumbrance  in  a  suit  for 
specific  relief,  which  he  might  be  entitled  to  have,  if  the 
incumbrance  were  out  of  the  way.  1  Darnell's  Chancery 
Pleading  &  Practice  (6th  Am.  Ed.),  339.    Here  he  wishes 
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to  have  the  stock  first  called  his  own,  and  then  have  such 
action  taken  as  might  perhaps  be  demanded  if  the  stock 
were  his  own,  without  question  at  the  time  of  bringing 
suit.  The  position  is  untenable.  .  .  .  These  certificates 
of  stock  go  to  the  root  of  the  whole  matter,  and  com- 
plainant's clear  right  to  them  must  be  settled  absolutely 
before  he  can  be  permitted  to  assert  such  right.  To  settle 
such  right  and  to  ask  relief  which  depends  upon  the  right 
are  two  independent,  disconnected,  and  unrelated  ques- 
tions, and  the  bill  which  attempts  to  join  them  in  one  suit 
is  multifarious." 

In  Searks  v.  Ge66ic,  115  App.  Div.  778;  aflf'd.  190 
N.  Y.  533,  the  Appellate  Division  in  the  Fourth  Depart- 
ment sustained  a  demurrer  to  a  complaint  which  con- 
tained a  cause  of  action  in  the  personal  right  of  the  plain- 
ti£f  and  a  second  cause  of  action  described  by  the  court, 
as  follows:  "The  other  cause  of  action  is  distinctly  one  in 
equity.  It  charges  the  defendant  directors  with  con- 
spiring to  increase  the  capital  stock  in  an  illegal  and  im- 
proper manner  and  for  their  own  personal  aggrandize- 
ment, to  the  damage  of  the  plaintiff  and  other  minority 
stockholders,  and  asks  that  they  be  restrained  from  con- 
smnmating  the  scheme.  This  remedy  must  primarily  be 
at  the  instance  of  the  corporation  {Flynn  v.  Brooklyn  City 
R.  R.  Co.,  158  N.  Y.  493,  508)  and  the  pleader  recognized 
this  necessity  for  he  alleges  demand  and  refusal  on  the 
part  of  the  defendant  corporation  to  bring  the  action. 
This  action,  therefore,  is  only  maintainable  by  the  corpo- 
ration, or  upon  its  refusal,  by  a  complaining  stockholder 
to  restrain  the  perpetration  of  a  fraud  which  will  tend  to 
diminish  the  value  of  the  corporate  assets.  .  .  .  We 
think  two  causes  of  action  were  improperly  united." 

In  Groh  v.  Flamnier,  100  App.  Div.  305,  Ingraham,  J. 
said :  '*  There  are  two  distinct  causes  of  action  which  plain- 
tiff has  sought  to  allege  and  upon  which  she  asked  to  re- 
cover; one,  to  set  aside  the  sale  of  stock  and  bonds;  and 
the  other,  to  compel  the  defendant  to  account  for  the 
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property  of  the  corporation  that  he  has  received  by  virtue 
of  his  control  of  the  corporation  acquired  by  this  transfer 
of  stock  in  violation  of  what  is  alleged  as  an  agreement 
with  the  plaintiff.  It  is  quite  evident  that  it  is  the  corpo- 
ration that  is  entitled  to  receive  the  corporate  property 
that  the  plaintiff  [sic],  by  virtue  of  his  control  of  the  cor- 
poration, has  improperly  diverted  to  himself  or  his  rela- 
tions. .  .  .  The  plaintiff  individually  having  disposed 
of  all  her  stock  in  the  corporation,  certainly  could  not 
maintain  an  action  for  a  violation  of  any  duty  of  the  de- 
fendant to  the  corporation.  .  .  .  Whether  or  not  the 
facts  alleged  are  sufficient  to  sustain  this  second  cause  of 
action  need  not  be  determmed  on  this  demurrer.  It  is 
enough  to  say  that  the  pleader  has  sought  to  unite,  in  one 
complaint,  causes  of  action  which  cannot  be  united,  and 
that  for  that  reason  the  demurrer  should  have  been 
sustained.'' 

Even  assuming  that  the  allegations  of  the  complaint 
set  up  such  an  equitable  interest  in  the  stock  &s  would 
authorize  the  plaintiffs  to  assert  and  maintain  the  de- 
rivative action,  yet  the  complaint  is  bad  as  setting  up  two 
causes  of  action,  one  individual  and  the  other  derivative. 
Whitney  v.  Fairbanks,  54  Fed.  Rep.  985;  Brown  v.  Utopia 
Land  Co.,  No.  2,  118  App.  Div.  364.  To  make  the  com- 
plaint demurrable  upon  this  ground  it  is  not  necessary 
that  the  two  causes  of  action  should  be  contained  in 
separate  counts  and  properly  niimbered.  Goldberg  v. 
Utl&y,  60  N.  Y.  427;  Wiles  v.  Suydam,  64  id.  173.  Nor  is 
it  necessary  that  good  causes  of  action  should  be  stated. 
O'Connor  v.  Virginia  Passenger  &  Power  Co.,  184  N.  Y. 
46,  51. 

It  follows  that  the  interlocutory  judgment  appealed 
from  should  be  reversed  and  the  demurrer  sustained,  with 
costs  in  this  court  and  the  court  below,  with  leave  to  the 
plaintiffs,  upon  payment  thereof  and  within  twenty  days 
after  service  of  the  order  to  be  entered  hereon,  to  amend 
their  complaint. 
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Ingraham,  p.  J.,  and  McLaughlin^  J.,  concurred; 
Scott,  J.,  dissented. 

McLaughlin,  J.,  concurring: 

I  agree  with  Mr.  Justice  Clarke  that  the  demurrer,  on 
the  ground  that  causes  of  action  have  been  improperly 
united,  was  well  taken.  It  is  to  be  borne  in  mind  that  in 
determining  this  question,  the  inquiry  is  not  whether  two 
or  more  causes  of  action  have  been  well  pleaded,  but 
whether  the  pleader  has  attempted  to  set  forth  two  or 
more  causes  of  action.  In  the  complaint  at  bar  we  find 
allegations  appropriate  only  to  a  representative  cause  of 
action,  viz.,  the  futiUty  of  calling  upon  the  directors  to 
bring  the  action  in  the  name  of  the  corporation;  and  we 
find  a  prayer  for  relief  to  which  the  corporation  only 
would  be  entitled,  viz.,  that  the  individual  defendants 
account  for  the  value  of  the  new  issue  of  stock  thereof 
where  a  surrender  thereof  for  cancellation  cannot  be  com- 
pelled. These  facts  and  this  prayer  for  relief  in  conjunc- 
tion with  the  other  facts  pleaded,  set  forth  a  cause  of  ac- 
tion in  the  right  of  the  corporation  which  cannot  be 
maintained  by  the  plaintiffs  in  their  individual  ri^t.  I  do 
not  agree,  however,  that  it  is  essential  for  the  plaintiffs  to 
first  obtain  a  judgment  reinstating  them  in  their  right  as 
stockholders  of  the  company  before  they  can  maintain  an 
action  for  the  other  relief  demanded,  or  that  the  cancella- 
tion of  the  new  issue  of  stock  and  of  the  contracts  by  which 
worthless  property  was  purchased  therewith  can  only  be 
had  in  an  action  by  the  corporation  or  in  a  representative 
action.  Here,  all  of  the  acts  are  chained  to  have  been 
successive  steps  in  the  consummation  of  a  conspiracy 
planned  by  the  individual  defendants  to  deprive  the 
plaintiffs  of  their  stock  and  of  their  majority  control  in 
the  corporation  secured  thereby,  and  since  the  owners  of 
all  of  the  stock  except  that  owned  by  the  plaintiffs  were 
parties  to  the  conspiracy  there  is  no  other  stockholder 
situated  similarly  to  the  plaintiffs.    If  all  parties  who  can 
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in  any  manner  be  affected  by  the  relief  demanded  are  be- 
fore the  court  and  have  not  in  good  faith  and  for  value 
acquired  vested  rights,  I  see  no  want  of  power  in  a  court 
of  equity  to  grant  plaintiffs  by  a  single  judgment  in  this 
action  all  the  relief  for  which  they  pray  other  than  the 
accounting  to  the  corporation  for  the  value  of  stock. 

Scott,  J.,  dissenting: 

I  dissent.  I  recognize,  of  course,  the  general  rule  that 
an  action  in  behalf  of  a  corporation  to  redress  a  wrong 
which  affects  all  of  the  stockholders  equally,  should  be 
prosecuted  by  the  corporation  itself,  or  by  a  stockholder 
suing  in  right  of  the  corporation,  and  in  behalf  of  all  - 
the  stockholders.  Plaintiffs,  however,  are  not  seeking  to 
maintain  a  representative  action,  but  seek  merely  to  get 
back  their  individual  stock  freed  from  the  impairment  of 
its  value  resulting  from  the  wrongful  acts  of  the  individual 
defendants.  Their  complaint  is  that  defendants  having 
unlawfully  acquired  plaintiffs'  stock,  comprising  a  large 
majority  of  the  stock  of  the  corporations,  thus  gained  con- 
trol of  the  corporation  itself,  and  then  transferred  to  it 
certain  worthless  properties,  doubling  the  capital  stock 
and  taking  all  of  the  newly-issued  stock  themselves.  As 
a  result,  if  the  plaintiffs  should  now  recover  back  their 
stock,  they  would  receive  it  greatly  depreciated  in  value, 
because  it  would  constitute  a  minority  instead  of  a  large 
majority  of  stock  of  the  company,  and  represent  a  cor- 
respondingly  reduced  interest  in  the  property  of  the  com- 
pany. This  is  an  action  by  the  plaintiffs  as  individuals  to 
redress  a  wrong  done  to  their  individual  property  by  the 
individual  defendants  acting  through  their  imlawfully 
obtained  control  of  the  corporation.  I  think  that  such 
an  action  will  lie  notwithstanding  the  fact  that  upon  some 
of  the  same  facts  a  representative  action  in  the  right  of 
the  corporation  and  in  behalf  of  all  the  stockholders  would 
also  lie.  There  are  allegations  in  the  complaint  which 
would  be  appropriate  to  a,  representative  action,  and  are 
33 
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not  appropriate  to  an  individual  action.  These  may  be 
rejected  as  surplusage.  The  plaintiffs  also  ask  for  rehef 
which  could  be  afforded  only  in  a  representative  action, 
such  as  an  accounting  by  defendants  to  the  corporation. 
But  a  complaint  is  not  to  be  condenmed  merely  because 
the  complainant  asks  for  more  relief  than  he  is  entitled  to. 
I  think  that  plaintiffs,  if  they  can  establish  their  allega- 
tions, are  entitled  not  only  to  get  their  property  back,  but 
to  get  it  back  unimpaired  in  value  by  any  unlawful  act  of 
the  defendants,  and  I  further  think  that  they  are  entitled 
to  full  relief  in  a  single  action,  bringing  in,  as  they  have 
apparently  done,  all  interested  parties  as  defendants. 

Judgment  reversed,  with  costs,  demurrer  sustained, 
with  costs,  with  leave  to  plaintiffs  to  serve  amended  com- 
plaint on  payment  of  said  costs. 


JnuA  M.  Hasbrouck,  Respondent,  v.  The  New  York 
Central  &  Hudson  River  Railroad  Company,  as 
Lessee  of  the  Boston  &  Albany  Railroad  Com- 
pany, Appellant 

(202  N.  Y.  363;  aff'g  137  App.  Div.  532;  122  Supp.  123) 

Carriers;  articles  extracted  from  passenger's  baggage  when  in 
possession  of  trainmen  while  passenger  alightin|r  from  train; 
limitation  in  passenger  ticket  when  baggage  in  possession  of 
passenger;  exemption  under  Public  Service  Commission  Law 
as  to  loss  of  baggage  when  loss  occurs  in  another  State 

1.  Where  a  woman  passenger  requests  the  conductor  of  the 
train  to  furnish  her  assistance  in  alighting  at  a  station,  by 
taking  her  handbag,  and  a  trainman  in  compliance  with  such 
request  subsequently  takes  such  baggage  and  keeps  it  a  few 
moments  prior  to  the  arrival  of  the  train  at  the  station,  and 
i^on  the  delivery  of  the  baggage  to  the  passenger  she  dis- 


Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  Co.      515 

Statement  of  Case 

covers  that  jewelry  and  money  have  been  removed  therefrom, 
the  railroad  company  is  liable  for  the  loss  thus  occasioned 
where  no  explanation  is  made  by  the  company  as  to  the 
manner  in  which  the  loss  occurred.^ 

2.  A  condition  in  the  railroad  ticket,  limiting  the  liability  of 
the  carrier  to  the  simi  of  one  hundred  ($100)  dollars  for  loss  of 
a  passenger's  baggage  does  not  apply  to  baggage  which  the 
passenger  retains  in  her  possession  except  when  getting  on 
or  alighting  from  the  train. 

3.  A  claim  for  exemption  from  damages  for  loss  of  a  passenger's 
baggage  in  a  sum  greater  than  one  hundred  fifty  ($150)  dollars 
under  the  New  York  Public  Service  Commission  Law  (Laws  of 
1907,  Chap.  429,  §  38)  has  no  application  to  a  case  where  a 
ticket  was  purchased  in  New  York  for  transportation  from 
the  State  of  New  York  to  the  State  of  Massachusetts,  and 
the  loss  occurred  in  Massachusetts,  as  in  such  a  case  the  law 
of  Massachusetts,  in  the  absence  of  proof  to  the  contrary, 
will  be  presumed  to  be  the  common  law  of  the  land. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department,  af- 
firming a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial  Term,  a  jury  having  been 
waived. 

This  action  was  brought  to  recover  the  sum  of  $1,500 
as  damages  for  the  conversion  by  the  defendant  of  three 
finger  rings  and  two  ten-dollar  bills  belonging  to  the 
plaintiff,  whUe  she  was  a  passenger  on  the  Boston  & 


^  For  complaint  from  this  case  see  post,  page  528. 

For  complaint  from  CarperUer  v.  N,  Y.,  N,  H.  &  H.  R,  R,  Co.,  124  N. 
Y.  53,  see  2  Bradbury's  Forms  of  Pleading,  page  1195.  In  the  last- 
mentioned  case  it  was  held  that  a  railroad  company  might  be  made 
liable  for  the  loss  of  money  taken  from  a  passenger's  clothing  in  a  sleep- 
ing car  upon  showing  that  the  company  had  been  negligent  in  protect- 
ing the  passenger.  For  compliant  from  Moffat  v.  Long  Island  R.  R, 
Co.,  198  N.  Y.  626;  afiTg  without  opinion,  129  App.  Div.  923  (on 
opinion),  see  Bradbxtrt's  Rm^s  of  Pleadikg,  page  984.  In  the  Mof- 
fat case  the  plaintiff's  trunk  was  rifled  by  burglars  who  broke  into  the 
defendant's  station  where  the  trunk  was  kept  over  night. 
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Albany  Railroad,  leased  and  operated  by  the  defendant. 
She  also  alleged  m  the  same  count  that  said  property  was 
lost  through  the  negligence  of  the  defendant. 

The  defendant  by  its  answer  admitted  that  on  the  occa- 
sion m  question  the  plainti£f  was  a  passenger  on  one  of 
its  trains,  but  denied  the  remaining  allegations  of  the 
complaint.  There  was  no  plea  of  contributory  negli- 
gence, but  there  was  a  denial  of  the  allegation  in  the 
complaint  of  due  care  on  the  part  of  the  plaintiff. 

Upon  the  trial  the  plaintiff  was  the  only  witness  sworn 
except  as  to  the  question  of  value,  the  custom  of  the  road 
and  the  like.  The  defendant  called  no  witness  and  fur- 
nished no  evidence,  but  rested  on  its  motion  to  nonsuit. 
By  consent  the  jury  was  discharged,  and  it  was  stipu- 
lated that  the  court  should  pass  upon  all  questions  of  law 
and  fact.  Elaborate  findings  were  made  and  an  opinion 
written  by  the  trial  justice,  who  directed  judgment  in 
favor  of  the  plaintiff  for  the  amoimt  claimed.  Upon  ap- 
peal the  Appellate  Division  affirmed,  one  of  the  justices 
dissenting.  64  Misc.  478;  137  App.  Div.  532.  The  de- 
fendant appealed  to  this  coiirt. 

Amos  Van  EUen,  for  appellant. 

O.  D.  B.  Hasbr&uckf  for  respondent. 

Vann,  J. : 

The  plaintiff  is  a  married  woman  about  forty  years  of 
age,  accustomed  to  traveling  and  residing  in  the  city  of 
Kingston.  On  the  morning  of  May  23,  1908,  she  went 
to  the  city  of  New  York  on  her  way  to  Natick,  Massa- 
chusetts, where  she  had  a  daughter  at  school,  intending 
to  attend  a  reception  there  in  the  evening.  She  packed 
the  necessary  wardrobe  in  a  suit  case  and  placed  at  the 
bottom  beneath  the  clothing  a  cardcase  containing  four 
finger  rings  and  $25.00  in  currency.  The  money  was  in 
three  bills,  two  for  $10.00  each  and  one  for  $5.00,  and 
she  wrapped  them  around  the  rings  before  placing  them 
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in  the  cardcase.  The  suit  case  was  not  locked  during 
her  journey  to  Natick,  as  the  lock  was  out  of  order,  but 
there  was  a  catch  on  either  side  of  the  lock.  There  were 
no  straps  or  other  fastenings.  She  preferred  to  carry  her 
suit  case,  although  as  packed  it  was  very  heavy,  rather 
than  check  it  and  subject  it  to  the  danger  of  scratching 
and  other  injuries. 

On  reaching  New  York  she  stored  the  suit  case  in  the 
baggageroom  of  the  Grand  Central  depot  and  went  out 
to  make  some  piu*chases.  When  she  returned  in  an  hour 
or  two  she  took  the  suit  dase  from  the  baggageroom, 
went  directly  to  the  ladies'  room,  placed  the  suit  case  on 
a  seat  and  opened  it  far  enough  to  get  hold  of  the  card- 
case,  take  out  the  five-dollar  bill  and  replace  the  package 
where  it  was  before.  She  also  put  the  purchases  she  had 
made  in  the  suit  case.  She  did  not  take  the  cardcase 
out  of  the  suit  case,  but  held  the  latter  open  in  such  a 
way  as  to  enable  her  to  take  hold  of  the  cardcase  and 
remove  the  bill,  which  she  needed  to  pay  her  fare  on  the 
railroad.  While  there  were  ladies  in  the  room,  no  one 
was  near  her  when  she  opened  the  suit  case  and  took  out 
the  money.  After  replacing  the  cardcase  with  the 
jewelry  and  the  rest  of  the  money  therein  beneath  the 
clothing  as  she  had  before,  she  went  at  once  to  the  ticket 
office,  purchased  a  ticket  to  Natick,  keeping  the  suit  case 
by  her  as  she  did  so  and  until  the  train  was  announced, 
when  she  carried  it  on  board  and  kept  it  by  her  side  until 
near  Worcester,  Massachusetts.  At  this  time  the  con- 
ductor came  through  her  car  and  she  asked  him  to  send 
some  one  to  take  her  suit  case  oflf  at  Worcester,  where 
she  was  to  take  another  train  for  Natick.  About  ten 
minutes  later  a  trainman  wearing  the  usual  badge  of  his 
position  on  his  cap,  came  to  her  and  asked  if  she  was  the 
lady  who  had  requested  the  conductor  to  have  some  one 
help  her  oflf  with  her  baggage  at  Worcester.  He  also 
asked  if  she  was  through  with  her  suit  case  and  in  answer 
to  her  inquiry,  "Is  this  Worcester?"  he  said,.  "Yes,  if 


518      Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  Co. 


Opinion  of  the  Court 


you  are  through  with  your  suit  case  I  will  take  it."  The 
plaintiff,  believing  that  the  train  was  about  to  stop  at 
Worcester,  let  the  trainman  take  her  bag,  which  he  car- 
ried to  the  rear  of  the  car,  as  she  was  facing  toward  the 
front.  Soon  after  she  saw  him  pass  through  to  the  front 
of  the  car,  lock  the  door  of  the  toilet  room  and  walk 
back  again  to  the  rear.  During  this  time  the  train  was 
in  motion  and  ten  or  fifteen  minutes  elapsed  between  the 
delivery  of  the  suit  case  and  the  arrival  of  the  train  at 
Worcester.  When  the  train  stopped  the  trainman  stood 
at  the  foot  of  the  step  at  the  rear  of  the  car,  which  was 
not  a  Pullman,  but  an  ordinary  coach.  He  did  not  help 
her  off,  but  handing  her  the  suit  case,  said:  ''Here's  your 
grip."  She  gave  him  a  little  change  as  a  gratuity,  and 
asked:  ''Where  does  the  Natick  train  come  in?"  He 
pointed  to  another  track  near  by,  dropped  the  suit  case 
and  hurried  up  the  steps  into  his  car  without  saying 
anything  further. 

Not  long  after  boarding  the  train  for  Natick  the  plain- 
tiff opened  her  suit  case,  found  the  clothing  somewhat 
disturbed  and  the  cardcase  soiled  about  the  edges  where 
it  had  been  fresh  and  clean  before.  On  opening  the  card- 
case  she  found  only  the  least  valuable  of  the  four  rings, 
the  other  three  and  the  money  being  gone.  Nothing  else 
was  missing,  although  there  were  three  valuable  pear! 
combs  in  the  suit  case.  She  complained  to  the  conductor, 
but  he  could  do  nothing.  She  testified  positively  that  her 
suit  case  was  not  out  of  her  sight  nor  opened  from  the 
time  she  took  the  five-dollar  bill  out  of  it  at  the  Grand 
Central  depot  until  she  intrusted  it  to  the  trainman,  and 
that  she  knew  that  all  the  jewelry  was  in  it  at  that  time. 
She  was  a  lady  of  prominence,  the  rings  were  adapted  to 
her  social  position,  and  she  was  in  the  habit  of  wearing 
them  at  parties  and  receptions.  While  she  had  some 
money  in  a  handbag  carried  on  her  arm,  she  took  the  biUs 
in  the  cardcase  for  use  as  "extra  money,"  if  occasion 
required. 
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Her  ticket  stated  that  it  was  issued  by  the  New  York, 
New  Haven  &  Hartford  Raihx)ad  Company  and  that  it 
entitled  the  bearer  to  first  class  passage  from  New  York 
to  Natick,  Massachusetts.  It  also  stated  that  ''in  selling 
this  ticket  for  passage  over  other  roads,  this  company  acts 
only  as  agent  and  assumes  no  responsibility  beyond  its 
own  line.  This  company  assumes  no  risk  on  baggage 
except  for  wearing  apparel  and  limits  its  responsibility  to 
one  hundred  dollars  in  value,  all  baggage  exceeding  that 
value  will  be  at  the  risk  of  the  owner  unless  taken  by 
special  contract."  Attached  to  the  ticket  were  two  cou- 
pons, one  from  ''New  York  to  Springfield,"  and  the  other 
from  "Springfield  to  Natick." 

Certain  rules  of  the  defendant  were  read  in  evidence, 
and  those  governing  conductors  provided  that  "passenger 
conductors  will  be  responsible  for  the  movement,  safety 
and  care  of  the  train  and  for  the  vigilance  and  conduct 
of  the  men  employed  thereon,  and  must  report  any  mis- 
conduct or  neglect  of  duty.  The  reputation  of  a  railroad 
depends  greatly  upon  the  attention  and  courtesy  shown  to 
its  patrons.  ...  See  that  trammen  assist  passengers 
on  and  ofif  trains."  The  rules  governing  trammen  pro- 
vided, among  other  things,  as  follows:  "Passenger 
trainmen  report  to  and  receive  their  instructions  from  the 
trainmaster,  and  while  on  trains  are  subject  to  the  orders 
of  the  conductor.  .  .  .  Take  position  at  the  car  steps 
to  assist  passengers  on  and  off  the  train  and  to  inform 
passengers  getting  on  the  train  as  to  its  destination  and 
where  it  is  scheduled  to  stop.  .  .  .  The  proper  place  for 
the  rear  trainman  while  the  train  is  in  motion  is  on  the 
rear  car.  Other  trainmen  will  pass  through  the  train  at 
intervals  to  look  after  the  comfort  of  the  passengers  and 
for  the  safety  of  the  train." 

A  man  who  had  acted  as  traiimian  for  eleven  years  on 
the  Boston  &  Albany  Railroad  and  was  so  employed  in 
May,  1908,  on  a  train  between  Springfield  and  Worcester, 
testified:  "While  on  the  train  I  am  subject  to  the  orders 
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of  the  conductor  while  on  duty.  I  had  to  see  that  the  cars 
were  properly  ventilated  and  pass  through  the  cars  at 
certain  di£ferent  times  to  see  that  the  people  were  com- 
fortable in  different  ways  ...  to  open  windows  and 
close  windows,  whatever  they  may  ask  of  me  and  take 
care  of  the  ventilators,  etc.''  He  also  testified  that  he 
took  other  care  of  the  passengers,  assisting  them  on  and 
off  the  train;  that  if  passengers  were  overloaded  with 
baggage  it  was  his  duty  to  assist  them  in  getting  on  and 
also  to  help  them  in  getting  off,  with  their  baggage,  and 
he  habitually  did  so;  that  during  the  year  1908,  while 
acting  as  trainman  on  the  Boston  &  Albany  Railroad, 
he  frequently  assisted  passengers  on  and  off  trains  with 
their  baggage,  and  that  it  was  the  custom  of  trainmen  on 
that  road  at  that  time  to  assist  passengers  on  and  off  the 
cars  with  their  baggage;  that  some  cars  on  that  road  had 
baggage  racks  for  hand  baggage  while  others  had  not. 

It  was  admitted  that  the  value  of  the  lost  rings  was 
the  sum.  of  $1,500.  The  plaintiff  testified  that  she  did 
not  read  her  ticket,  or  notice  that  "there  was  any  print- 
ing inside  of  that  black  space.  The  letters  were  very 
small  letters.  I  can  read  it  now  by  examining  more 
closely." 

At  the  close  of  the  evidence  the  defendant  moved  for 
a  nonsuit  upon  the  ground  that  the  defendant  did  not 
imdertake  to  care  for  the  valuables  in  the  suit  case;  that 
it  was  not  paid  any  consideration  therefor,  and  that  the 
fact  that  they  were  carried  in  a  suit  case  negatives  the 
idea  that  they  were  carried  for  the  comfort,  appearance 
and  adornment  of  the  plaintiff.  There  was  no  motion  to 
dismiss  on  the  ground  that  the  evidence  did  not  warrant 
the  inference  that  the  defendant  was  guilty  of  negli- 
gence, or  that  the  trainman  was  not  acting  within  the 
line  of  his  duty  when  he  took  charge  of  the  plaintiff's 
property,  or  that  she  was  guilty  of  contributory  negli* 
gence. 

The  court  found  the  facts  in  accordance  with  the  testi- 
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mony  of  the  plaintiff,  and  among  other  things  found  specif- 
ically "that  prior  to  and  on  May  23d,  1908,  it  was  the 
custom  of  the  defendant,  its  servants  and  trainmen  to 
assist  passengers  with  baggage  on  and  off  its  trains  and 
cars;  that  the  defendant's  trainman  in  assisting  plaintiff 
with  her  baggage  upon  and  off  defendant's  train  and  car 
near  and  at  Worcester,  in  the  State  of  Massachusetts, 
was  discharging  a  duty  of  the  defendant  to  the  plaintiff, 
and  was  not  plaintiff's  servant.  The  payment  of  a  fee 
to  the  trainman  was  not  intended  by  the  plaintiff  to  be  a 
payment  to  or  for  the  defendant."  It  was  further  found 
that  the  property  in  question  was  "delivered  to  the  de- 
fendant, its  servant  and  trainman,"  and  that  "notwith- 
standing the  duty  of  the  defendant  to  deliver  said  suit 
case  and  its  contents  to  the  plaintiff  when  she  alighted 
from  the  defendant's  train,"  it  failed  to  deliver  to  her 
"said  three  rings  and  her  two  ten-dollar  bills."  It  was 
also  found  that  the  defendant  negligently  cared  for  the 
suit  case  and  its  contents;  that  the  property  was  lost  with- 
out any  negligence  on  the  part  of  the  plaintiff,  and  that 
the  value  of  the  property  was  neither  asked  nor  stated 
when  it  was  delivered  to  the  trainman. 

The  conclusion  of  the  trial  court  that  the  trainman 
was  acting  within  the  Une  of  his  duty  when  he  took  the 
suit  case  of  the  plaintiff  in  order  to  help  her  off  the  train 
was  warranted  by  the  evidence.  The  rules  and  the  cus- 
tom of  the  defendant  sustain  the  finding.  The  duty  to 
help  "passengers  on  and  off  trains"  carries  with  it  as  an 
incident,  under  reasonable  circimistances,  the  duty  to 
assist  a  lady  traveling  with  heavy  hand  baggage  and  it 
was  the  established  custom  of  the  defendant's  trainmen  to 
do  so.  Moreover,  the  trainman  was  subject  to  the  orders 
of  the  conductor  and  acted  imder  his  direction.  Granting 
that  he  might  refuse  to  carry  off  hand  baggage  if  there 
were  many  applications  or  he  was  otherwise  engaged,  in 
fact  he  did  not  refuse  but  took  possession  of  the  plaintiff's 
suit  case.    In  fiu'nishing  the  assistance  which  he  assiuned 
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to  afford  to  the  passenger  he  was  obliged  only  to  dis- 
charge that  duty  so  as  not  to  conflict  with  a  similar  obli- 
gation to  other  passengers,  and  if  for  that  reason  he  oouM 
not  have  given  the  suit  case  undivided  attention  and  it 
had  been  rifled  without  any  negligence  on  his  part  the 
defendant  would  not  have  been  liable,  but  in  this  case 
there  is  no  explanation  afforded  whatever  of  how  the  loss 
occurred.  There  is  nothing  to  show  what  care  the  train- 
man bestowed  upon  the  suit  case,  and  in  the  absence  of 
any  proof  on  the  subject  the  trial  court  or  Uie  jury  would 

be  aUowed  to  infer  that  it  had  been  occasioned  by  negli- 
gence. 

While  it  was  not  shown  that  it  was  the  custom  of  trwD- 
men  to  keep  baggage  in  then-  custody  for  so  long  a  period 
as  the  trainman  in  question  kept  that  of  the  plaintiff, 
stm  she  was  not  responsible  for  the  length  of  time  that 
elapsed.    When  she  let  him  have  her  baggage,  pureuant 
to  the  previous  arrangement  with  the  conductor,  she 
believed  that  the  train  had  reached  Worcester.    She  had 
the  right  to  so  believe,  for  the  trainman  said,  "Yes"  in 
response  to  her  question,  "Is  this  Worcester?"    Acting 
on  that  belief  it  was  not  her  duty,  as  matter  of  law,  after 
a  few  mmutes  had  passed  and  the  train  did  not  stop,  to 
seek  out  the  trainman,  take  back  her  baggage  and  keep 
It  until  the  train  actually  reached  the  place  where  he  said 
Jtah-eadywas.    The  delay  in  stopping  was  not  long  enough 
to  require  such  a  precaution,  for  the  law  is  satisfied  if  her 
action  was  reasonable  under  aU  the  circumstances  and 
tnat  was  a  question  of  fact. 

^JSJ^  trainman  was  acting  within  the  scope  of  his 
w^rr  ""^^ v^^  "^^  ^«  ^'^^  '^'  ^  legafeffect  it 
r  Bun^^  ^ef  *^"  ^"^^^*'  personified,  had  taken 
he  SZS'J'  ^'  ^^  ^-  Y-  ^39,  543.  Therefoie, 
the  £Slt  T^""  ''^  ^^^^y  ^  *^«  possesion  of 
in  r^^t^  Cf^*'^  ir  *""  -^  what  was  its  duty 
canier,  becail^h^"  ^*«  P°^««««on  was  not  that  of  a 
'  ^^"^  the  suit  case  had  not  been  checked  as 


an' 


:/•• 
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baggage  nor  intrusted  to  it  for  the  journey,  but  only  for 
the  special  purpose  of  aiding  a  lady  passenger  in  getting 
off  the  train  in  accordance  with  a  custom  established  by 
itself  and,  hence,  it  was  not  liable  as  an  insurer.  Its  pos- 
session was  that  of  a  bailee,  and  the  law  of  baihnents 
measures  its  obligation  to  the  plaintiff  in  regard  to  her 
property.  Whether  it  was  a  bailee  for  hire  in  performing 
a  service  incidental  to  her  carriage  as  a  passenger  with 
the  obligation  of  ordinary  care,  or  a  gratuitous  bailee  with 
the  obligation  of  slight  care,  the  result  is  the  same.  In 
either  event,  as  we  held  in  the  case  cited,  some  care  was 
required,  yet  none  was  shown.  The  law  required  the  de- 
fendant to  return  all  the  property  intact,  or  to  explain 
its  loss  in  some  satisfactory  way,  but  it  did  neither.  It 
did  not  deliver  the  rings  or  money  on  the  implied  demand 
of  the  plaintiff  as  she  got  off  the  train,  and  when  con- 
fronted by  proof  of  the  facts  in  court  it  called  no  witness 
and  gave  no  explanation.  If  the  rings  were  stolen  from 
^  its  trainman,  it  should  have  proved  the  fact,  and  if  the 

Ti  trainman,  himself,  stole  them,  it  would  have  been  no 

defense,  because  the  defendant  was  bound  to  employ 
faithful  servants.  4  Elliot  on  Railroads,  §  1623.  The 
obligation  to  deliver  or  to  make  an  explanation  sufficient 
in  law  rested  on  the  defendant  under  all  the  circumstances 
and  it  did  not  discharge  the  obligation.  As  was  said  by 
Judge  Houghton  for  the  Appellate  Division:  ''There 
being  no  explanation  respecting  the  loss  of  the  goods  or 
endeavor  to  account  for  their  non-delivery,  .  .  .  the 
plaintiff  made  a  prima  facie  case  of  negligence.  Fairfax  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  11." 

In  the  Fairfax  case  Judge  Rapallo  said:  "When  the 
plaintiff  demanded  the  article,  it  had  disappeared,  and  no 
account  is  given  of  the  cause  of  disappearance.  This  is 
prima  facte  evidence  of  negligence.  Steers  v.  Liv.,  N.  Y.  & 
P.  Steamship  Co.,  57  N.  Y.  1 "  (p.  14).  In  Claflin  v.  Meyer, 
75  N.  Y.  260,  262,  the  court  said:  "The  cases  agree  that 
where  a  bailee  of  goods,  although  liable  to  their  owner 
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for  their  loss  only  in  case  of  negligence,  fails,  neverthe- 
less, upon  their  being  demanded,  to  deliver  them  or  ac- 
count for  such  non-delivery,  or,  to  use  the  language  of 
Sutherland,  J.,  in  Schmidt  v.  Blood,  where  'there  is  a 
total  default  in  delivering  or  accoimting  for  the  goods,' 
(9  Wend.  268)  this  is  to  be  treated  as  prima  facie  evidence 
of  negligence.  Fairfax  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
67  N.  Y.  11 ;  Steers  v.  Liverpool,  N.  F.  A  P.  Steamship  Co., 
57  id.  1;  BumeU  v.  N.  Y.  C.  R.  R.  Co.,  45  id.  184.  This 
rule  proceeds  either  from  the  assumed  necessity  of  the  case, 
it  being  presumed  that  the  bailee  has  exclusive  knowledge 
of  the  facts  and  that  he  is  able  to  give  the  reason  for  his 
non-delivery,  if  any  exist,  other  than  his  own  act  or  fault, 
I  or  from  a  presumption  that  he  actually  retains  the  goods 

and  by  his  refusal  converts  them.'* 

In  a  recent  case  where  the  luggage  of  the  plaintiff  was 
delivered  to  the  baggage  master  of  a  steamship  to  be  car- 
ried on  board.  Chief  Judge  CuUen  said:  "The  loss  of  the 
suitcases  unexplained  established  a  prima  fade  case  of  neg- 
ligence and  no  explanation  was  given.  The  service  thus 
rendered  was  not  a  voluntary  one  on  the  part  of  the  em- 
ployee outside  of  the  scope  of  his  duty,  for  it  is  the  common 
custom  of  the  stewards  and  other  employees  of  an  ocean 
steamer  to  carry  the  cabin  baggage  of  the  passengers 
on  and  off  the  boat."  Holmes  v.  North  German  Lloyd 
Steamship  Co.,  184  N.  Y.  280,  285. 

Although  the  question  was  not  raised  during  the  trial, 
it  is  suggested  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  delivering  her  suit  case  when  it  was 
neither  locked  nor  fastened  except  by  the  catches.  Con- 
tributory negligence,  however,  in  its  ordinary  sense,  has 
no  application  to  a  bailment  made  under  the  circumstances 
of  this  case,  because  the  plaintiff  proved  delivery  to  the 
defendant  and  failure  on  its  part  to  redeliver  to  her  on 
demand.  That  made  out  a  prim^  fade  case,  as  we  have 
held,  and  called  on  the  defendant  to  explain  why  it  did 
not  restore  the  property.    So  far  as  appears  it  may  still 
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have  the  articles  in  its  possession  and  it  cannot  justify 
detention  because  when  received  they  were  not  securely 
locked  in  the  suit  case.  It  is  its  duty  to  restore  them  if  it 
still  has  them,  regardless  of  the  condition  they  were  in 
when  received.  If  it  had  proved  by  way  of  explanation 
that  the  articles  were  stolen  from  the  trainman  while  he 
was  attending  to  other  duties  and  had  shown  that  they 
could  not  have  been  thus  stolen  if  the  suit  case  had  been 
locked,  a  very  different  question  would  have  been  pre- 
sented. It  is  only  as  part  of  the  explanation  required 
from  the  defendant  that  contributory  negligence  becomes 
material.  That  subject  formed  no  part  of  the  plaintiff's 
case,  although  it  might  have  formed  a  vital  part  of  the 
defendant's  case  if  it  had  seen  fit  to  make  an  explanation. 
It  is  said  that  the  trainman  was  in  court  at  the  trial,  but 
whether  he  was  or  not,  the  defendant  neither  called  him 
nor  gave  any  excuse  for  not  calling  him,  such  as  death  or 
absence  beyond  the  reach  of  a  subpoena.  The  presump- 
tion from  the  evidence  is  that  the  defendant  still  has  the 
articles  in  its  possession  or  that  it  has  converted  them  to 
its  own  use,  and  while  the  presumption  could  have  been 
rebutted  by  a  proper  explanation  none  was  given  or  at- 
tempted. 

The  law  does  not  require  a  bailor  in  an  action  against  a 
baOee  to  answer  a  possible  explanation  of  the  latter  in 
advance  of  its  being  made,  and  which  in  fact  might  never 
be  made.  Such  an  action  rests  on  the  presumption  aris- 
ing from  delivery,  demand  and  refusal,  without  aflSmia- 
tive  proof  of  negligence  in  any  respect.  On  the  other 
hand,  in  an  action  for  negligence  resulting  in  personal 
injury,  there  must  be  aflBrmative  evidence  that  the  injxuy 
was  caused  solely  by  the  negligence  of  the  defendant, 
which  includes  proof  that  the  plaintiff  did  not  contribute 
to  the  accident  by  his  own  act  or  default.  The  distinction 
between  the  two  classes  of  actions  is  very  clear,  and  the 
reason  for  shifting  the  burden  of  proof  as  to  contributory 
negligence  so  obvious  as  to  require  no  further  discussion. 
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The  defendant  insists  that  even  if  the  plaintiff  is  entitled 
to  recover  she  should  be  limited  to  the  sum  of  $100,  as 
provided  in  the  ticket  purchased  by  her.  That  restriction, 
however,  appUes  only  to  baggage  that  is  regularly  checked 
and  not  to  hand  baggage  retained  in  the  possession  of  the 
passenger,  except  temporarily  in  getting  on  and  off  of 
trains.  This  question  is  settled  by  a  case  already  cited,  in 
which  the  chief  judge  said:  "We  are  of  opinion  that  the 
provisions  of  the  passage  ticket  did  not  apply  to  baggage 
intended  to  be  taken  by  the  passenger  to  her  stateroom 
for  use  during  the  voyage,  but  only  to  such  as  might  be 
delivered  to  the  defendant  to  remain  in  its  possession  imtil 
the  termination  of  the  voyage."  After  reviewing  the 
authorities  he  continued:  ''We  think  that  the  agreement 
contained  in  the  passage  ticket  was  not  intended  to  relieve 
the  defendant  from  liability  for  baggage  of  this  charac- 
ter." Holmes  v.  North  German  Lloyd  Steamship  Co.,  184 
N.  Y.  280, 283, 284.  While  the  circumstances  of  that  case 
were  somewhat  different,  the  principle  announced  applies 
to  both  cases  and  must  control  our  decision. 

The  claim  of  exemption  from  all  damages  in  excess  of 
one  himdred  fifty  ($150)  dollars  made  imder  the  Public 
Service  Commissions  Law,  cannot  be  sustained,  because, 
if  for  no  other  reason,  that  statute  applies  only  to  losses 
sustamed  in  this  State.  Laws  of  1907,  Chap.  429,  §38.  The 
ticket  of  the  plaintiff  called  for  transportation  in  part  in 
the  State  of  Massachusetts,  the  suit  case  was  delivered 
to  the  defendant's  trainman  in  that  State,  the  implied 
demand  for  redelivery  was  made  there  and  the  loss  occurred 
there.  Hence,  the  laws  of  Massachusetts,  which  in  the 
absence  of  proof  are  presumed  to  be  the  common  law  of  the 
land,  must  control  the  amount  of  damages.  Curtis  v. 
D.,  L.  &  W.  R.  R.  Co.,  74  N.  Y.  116. 

The  plaintiff  took  the  articles  in  question  with  her  for 
personal  use  at  a  reception  to  be  held  at  the  end  of  her 
journey  and  a  small  amount  of  money  for  use  in  case  of 
emergency.    The  jewelry  was  adapted  to  her  tastes,  hab- 
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its  and  standing,  as  the  court  found  upon  suflBicient  evi- 
dence, and  the  amount  of  money  was  no  greater  than  was 
found  to  be  reasonable  and  prudent.  Under  the  facts  as 
thus  settled  we  think  that  the  suit  case  and  contents  were 
baggage  such  as  is  frequently  called  luggage  and  that 
in  the  absence  of  any  limitation  by  statute,  regulation  of 
the  road,  or  inquiry  as  to  value,  the  defendant  was  liable 
for  the  reasonable  value  of  what  was  lost.  The  contract 
to  transport  the  plaintiff  carried  with  it  the  duty  of  trans- 
porting a  reasonable  amount  of  hand  baggage,  such  as  is 
conamonly  taken  by  travelers  for  their  personal  use,  the 
quantity  and  value  depending  upon  station  in  life,  object 
of  the  joiuney  and  other  considerations.  Merrill  v.  Grin- 
nelly  30  N.  Y.  594;  Carlson  v.  Oceanic  Steam  Navigation 
Co.,  109  N.  Y.  359;  Railroad  Co.  v.  Frahff,  100  U.  S.  24, 
29;  Ray  on  Negligence  of  Imposed  Duties,  561,  564; 
4  Elliot  on  Raitoads,  2604,  2605. 

As  was  said  by  Chief  Justice  Cockbum  in  Macrow  v. 
Great  Western  Railway  Co.,  Law  Rep.  (6  Q.  B.)  612,  621. 
''Whatever  the  passenger  takes  with  him  for  his  personal 
use  or  convenience  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference 
to  the  immediate  necessities,  or  to  the  ultimate  purpose 
of  the  journey,  must  be  considered  as  personal  luggage." 

No  other  question  requires  discussion,  and  in  affirming 
the  judgment  appealed  from  we  intend  to  decide  simply 
the  case  before  us,  where  there  was  no  conflict  in  the  evi- 
dence. We  appreciate  the  danger  that  fraud  may  be 
practiced  upon  railroad  companies  by  unscrupulous  pas- 
sengers, and  the  necessity  for  clear  proof  and  conservative 
action  by  the  courts.  This  action  stands  by  itself,  how- 
ever, because  the  credibility  of  the  plaintiff  was  conceded 
and  no  witness  was  called  by  the  defendant.  According 
to  the  facts  found  on  imdisputed  evidence,  we  think  the 
defendant  has  properly  been  held  liable  for  the  loss  of  the 
property  in  question. 

The  judgment  should  be  afl^rmed  with  costs. 
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CuLLEN,  Ch.  J.,  Gray,  Willard  Bartlett,  Hiscock 
and  Chase,  JJ.,  conciir;  Colun,  J.,  not  voting. 

Judgment  affirmed. 


Fonn  No.  6B 

CompUint  against  Carrier  for  Value  of  Jewelry  and  for  Money  ex- 
tracted from  Dress  Suit  Case  while  in  Possession  of  Trainman 
Assisting  Passenger  to  Alight  at  Station  ^ 

Supreme  Court, 
County  of  Ulster. 


Julia  M.  Hasbrouck, 


Plaintiff, 


against 

The  New  York  Central  &  Hudson 
River  Railroad  Company,  as  Les- 
see of  The  Boston  &  Albany  Rail- 
road Company, 

Defendant. 

The  plaintiff  herein,  appearing  in  this  action  by  G.  D. 
B.  Hasbrouck,  her  attorney,  complains. 

I.  That  the  defendant.  The  New  York  Central  & 
Hudson  River  Railroad  Company,  is  and  was  at  all 
times  hereinafter  mentioned  a  domestic  corporation  and 
existing  under  the  laws  of  the  State  of  New  York  and  en- 
gaged in  the  carrying  and  transporting  of  passengers, 
baggage  and  freight;  that  on  or  about  November  15th, 
1899,  the  defendant  entered  into  an  agreement  with  the 
Boston  &  Albany  Raihx)ad  Company  by  the  tenns  of 
which  the  Boston  &  Albany  Railroad  Company  leased 
its  railroad  branches  and  rolling  stock  to  the  defendant 
for  ninety-nine  years  and  the  defendant  among  other 

» From  Hasbrouck  v.  N.  Y.  Central,  etc.,  R.  Co.,  202  N.  Y.  363.  See 
ante,  page  514. 
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things  thereby  undertook  the  operation  and  management 
of  said  leased  properties.  That  part  of  the  raihx)ad  and 
branches  so  leased  extends  from  Springfield  to  Worcester 
in  the  State  of  Massachusetts. 

II.  Plaintiff  further  alleges  that  on  the  23d  day  of  May, 
1908,  she  was  a  passenger,  traveling  upon  the  cars  and  rail- 
road of  the  defendant  between  the  city  of  New  York  in  the 
State  of  New  York  and  the  city  of  Natick  in  the  State  of 
Massachusetts.  That  the  plaintiff  while  en  route  and  when 
the  train  upon  which  she  was  a  passenger  was  about  to 
reach  the  city  of  Worcester,  delivered  a  suit  case  and  its 
contents,  among  which  were  three  finger  rings,  and  two  ten- 
dollar  bills  to  the  defendant,  its  ofiKcer,  agent  and  servant 
until  plaintiff  should  alight  and  disembark  from  the  said 
train  at  said  city  of  Worcester;  that  the  defendant  accepted 
said  suit  case  and  contents  as  hereinbefore  described  and 
agreed  to  deliver  the  same  to  her  upon  alighting  at  said 
Worcester  station.  Notwithstanding  such  agreement  and 
notwithstanding  it  was  the  duty  and  custom  of  the  defend- 
ant to  deliver  the  baggage  of  the  passengers  so  received  as 
aforesaid  upon  alighting,  the  defendant  failed  and  neg- 
lected to  deliver  said  suit  case  and  its  contents  in  the  same 
condition  in  which  the  defendant  received  them  and  failed 
to  deliver  the  three  rings  and  money  hereinbefore  de- 
scribed; that  the  plaintiff  has  duly  demanded  the  same 
of  the  defendant  and  the  defendant  has  neglected  to 
comply  with  such  demand. 

III.  That  the  rings  were  articles  of  personal  adornment 
which  the  plaintiff  had  owned  and  worn  for  several  years 
and  were  suitable  to  her  for  her  comfort,  appearance  and 
adornment.  That  the  value  of  such  rings,  so  contained 
in  said  suit  case,  as  aforesaid,  was  and  is  the  sum  of  one 
thousand  five  hundred  ($1,500)  dollars  and  the  plaintiff 
alleges  upon  information  and  belief  that  the  said  rings  and 
money  were  lost  through  the  negligence  of  the  defendant 
without  any  negligence  upon  the  part  of  the  plaintiff 
contributing  thereto. 

34 
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IV.  Plaintiff  further  alleges  that  she  has  suffered  loss 
and  damages  by  reason  of  the  premises  in  the  sum  of  one 
thousand  five  hundred  twenty  ($1,520)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  de- 
fendant for  the  simi  of  one  thousand,  five  hundred  twenty 
($1,520)  dollars,  with  interest  thereon  from  May  23d, 
1908. 

G.  D.  B.  Hasbbouck, 
Plaintiff's  Attorney. 
Kingston,  N.  Y. 
[Verification.] 


Elliot  Cobb,  Respondent,  v.  United  Engineering 
And  Contracting  Company,  Appellant  * 

(202  N.  Y.,  memo.;  aff'g  without  opinion  135  App.  Div.  921,  no 

opinion) 

Negligence;  blasting;  woman  standing  in  door  of  building  injured 
by  rock  flying  from  adjoining  premises;  husband's  action  for  loss 
of  wife's  sendees  and  expenses;  proximate  cause  of  cancer  caus- 
ing death;  traumatic  origin  of  cancer  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Department, 
affirming  a  judgment  in  favor  of  the  plaintiff  entered  upon 
a  verdict. 


^  For  complaint  from  this  case  see  post,  page  531.  See  also  charge  of 
trial  judge,  postj  page  536.  The  verdict  in  favor  of  the  plaintiff  was  for 
ten  thousand  five  hundred  ($10,500)  dollars,  and  the  judgment  entered 
thereon  was  affirmed  without  reduction. 

*  This  case  contains  an  interesting  discussion  of  the  proximate  cause 
of  a  cancer  or  tumor  which  develop>ed  upwards  of  two  years  after  the 
injury.  The  plaintiff's  wife  was  struck  in  the  right  breast  by  a  stone 
from  a  blast  on  July  14,  1903.  She  fell  partially  against  her  husband, 
who  was  standing  near  by,  and  hit  her  left  breast  against  his  knee.  On 
the  right  side  there  was  a  broken  rib  and  on  the  left  side  there  was  a 
slight  contusion  of  the  breast.  The  evidence  was  to  the  effect  that 
the  plaintiff's  wife  became  ill  from  the  day  of  the  injury  and  upon 
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John  Vernon  Bouvier,  Jr.,  Stephen  P.  Anderton,  Dudley 
Davis  and  Frank  V.  Johnson,  for  appellant. 

Benjamin  Slade,  Maxwell  Slade  and  David  Slade,  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Willard  Bartlett, 
HiscocK,  Chase  and  Collin,  JJ.,  concur. 
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Complaint  by  Husband  for  Loss  of  Services  and  Expenses  Due  to 
the  Injury  of  the  I^aintifPs  Wife  throug;h  the  Negligence  of  the 
Defendant,  in  Causing  a  Rock  to  Fly  from  a  Blast  in  a  City  Street; 
Cancer  of  Traumatic  Origin  ^ 

New  York  Supreme  Court, 

New  York  Coimty. 

EUiot  Cobb, 

Plaintiff, 
against 
United  Engineering  and 
Contracting  Company, 

Defendant. 

The  plaintiff,  complaining  of  the  defendant  by  Benja- 
min Slade,  his  attorney,  alleges: 

examination  by  a  physician  in  April,  1906,  a  cancer  was  discovered  in 
the  left  breast,  which  was  removed.  In  January,  1907,  the  physicians 
fomid  what  they  diagnosed  as  a  recurrent  cancer,  also  on  the  left  side. 
This  likewise  was  removed  by  an  operation.  The  plaintiff's  wife  was 
ill,  much  of  the  time  in  the  hospital,  from  the  time  of  the  second  opera- 
tion up  to  the  time  of  her  death,  in  March,  1908. 

*  From  Cohb  v.  United  Engineering  &  Contracting  Co.,  202  N.  Y., 
memo,  aff'g  without  opinion  135  App.  Div.  921,  no  opinion;  in  which 
a  judgment  in  favor  of  the  plaintiff  was  affirmed.  See  ante,  page  530. 
For  charge  of  trial  judge  see  'post,  page  536. 
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I.  Upon  information  and  belief  that  prior  to  and  at  the 
time  hereinafter  mentioned,  Henrietta  Cobb  was,  and 
still  continues  to  be,  the  plaintiff's  wife,  and  as  such  wife 
then  and  ever  since  has  lived  and  cohabited  with  the  plain- 
tiff, her  husband;  that  plaintiff  then  was  and  ever  since 
has  been  fully  supporting  and  providing  for  said  wife, 
and  that  prior  to  the  time  hereinafter  mentioned,  she 
was  in  good  health,  and  sound  physical  condition,  and 
fully  capable  of  performing  and  actually  did  perform, 
most  of  the  duties  of  housekeeping  in  their  dwelling,  for 
plaintiff,  her  husband,  and  m  caring  for  and  management 
of  plaintiff's  child,  and  in  making  aU  the  necessary  wearing 
apparel  for  said  child,  and  a  great  deal  of  the  wearing 
apparel  for  her  own  use. 

II.  That  at  the  time  hereinafter  mentioned,  the  defend- 
ant was,  and  now  is,  a  domestic  corporation  organized  and 
existing  under  the  laws  of  this  State,  and  located  and  hav- 
ing its  principal  place  of  business  in  the  city  of  New  York. 

HI.  That  at  the  time  hereinafter  mentioned,  the  de- 
fendant was  engaged  in  constructing  a  tunnel  or  under- 
ground work  at,  about  and  in  front  of  No.  553  West  32d 
street,  in  the  city  of  New  York,  and  while  in  the  construc- 
tion of  the  said  work,  the  defendant  used  a  high  and  dan- 
gerous explosive,  commonly  known  as  dynamite,  for  the 
purpose  of  excavating  the  ground,  and  solid  rock  situated 
under  the  space  where  such  work  was  being  done. 

IV.  On  the  day  hereinafter  mentioned,  the  place  de- 
scribed aforesaid,  to  wit,  No.  553  West  32d  street,  in  the 
city  of  New  York,  and  for  a  great  distance  around  said 
premises,  was  thickly  populated  with  a  large  number  of 
people,  and  a  large  volimie  of  traffic  and  pedestrians 
passed  by  and  from  said  premises. 


The  experts  sworn  by  the  plaintiff  testified  that  the  blow  on  the  left 
side  was  the  cause  of  the  cancer.  The  entire  case  hinged  on  this  ques- 
tion, as  to  which  there  was  much  conflict  between  the  expert  witnesses. 
The  experts  who  testified  on  behalf  of  the  defendant  declared  that  in 
their  opinions  the  cancer  was  not  of  traumatic  origin. 
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V.  On  July  14th,  1903,  the  plaintifF's  wife  was  lawfully 
upon  the  premises  known  as  No.  553  West  33rd  street, 
in  said  city  of  New  York,  which  is  a  distance  (upon  in- 
formation and  belief)  of  about  two  hundred  and  thirty 
feet  from  the  premises  described  in  paragraph  numbered 
'"Third"  in  this  complaint,  when  she  was  severely  injured 
by  being  struck  by  a  large  rock  thrown  or  hurled  from  the 
premises  where  the  defendant  was  engaged  in  the  con- 
struction of  the  work  hereinbefore  mentioned.  Said  rock 
was  hurled  wrongfully  and  unlawfully  by  the  defendant, 
and  through  the  negligence  and  carelessness  of  the  defend- 
ant, its  agents  and  servants,  without  any  fault  on  the 
part  of  the  plaintiff's  wife,  and  while  the  defendant,  its 
agents,  and  servants,  were  engaged  in  blasting  the  prem- 
ises hereinbefore  described,  with  dynamite,  and  said  rock 
was  thrown  against  the  plaintiff's  wife  by  the  defendant. 

VI.  It  was  careless,  wrongful,  unlawful  and  negligent  on 
the  part  of  the  defendant,  its  agents  and  servants,  to  blast 
on  the  premises  with  a  high  and  dangerous  explosive  of 
dynamite,  without  taking  sufficient  precautions  to  pre- 
vent the  rock  so  blasted  from  striking  the  plaintiff's  wife, 
and  it  was  wrongful,  careless,  unlawful  and  negligent  on 
the  part  of  the  defendant,  its  agents  and  servants,  to  use 
such  a  quantity  of  dynamite  as  would  carry  a  large  rock 
a  distance  between  the  place  where  the  work  was  being 
done,  and  the  place  where  the  plaintiff's  wife  lawfully 
stood. 

VII.  That  by  reason  of  the  wrongful,  unlawful,  and 
negligent  conduct  of  the  defendant  aforesaid,  three  ribs 
on  one  side  of  plaintiff's  wife's  body  were  cracked,  one 
rib  was  entirely  fractured,  the  plaintiff's  wife  was  thrown 
down  by  the  force  of  the  blow  from  said  rock,  striking  and 
injuring  her  left  side  and  left  breast,  which  blow  resulted 
in  a  cancer,  malignant  growth,  morbid  growth,  and  malig- 
nant tumorous  growth  in  said  left  breast,  and  finally  it  be- 
came necessary  as  a  result  of  said  cancer,  malignant 
growth,  morbid  growth,  and  malignant  tumorous  growth, 
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to  amputate  the  plaintiff's  wife's  left  breast,  and  as  a  result 
of  said  injuries,  she  became  sick,  sore  and  disabled,  and  so 
remains  and  will  for  a  long  time  suffer  pain  and  agony,  and 
has  become  and  will  be  permanently  disfigured  for  life, 
and  has  and  will  for  all  time  in  future,  be  prevented  from 
the  natural  and  ordinary  use  of  her  limbs,  and  from  per- 
forming her  ordinary  household  duties,  and  as  a  further 
result  of  said  injuries  as  aforesaid,  she  has  suffered,  now 
suffers,  and  wiU  continue  to  suffer  great  pain,  distress 
and  agony,  both  in  mind  and  body,  and  with  extreme 
nervousness  at  times  amounting  to  hysteria  and  neuras- 
thenia, and  with  a  choking  sensation  when  breathing, 
and  as  a  result  of  the  amputation  of  said  breast,  upon 
information  and  belief,  the  plaintiff's  wife  will  lose  to  a 
great  extent  the  use  of  the  muscles  of  her  left  arm,  shoulder 
and  side  of  her  body,  and  as  a  further  result  of  said  in- 
juries, the  plaintiff's  wife  at  times  makes  involuntary 
discharges  from  bladder,  and  the  plaintiff's  wife,  upon 
information  and  belief,  will  require  the  constant  services 
of  medical  treatment  and  attendance  in  the  future. 

VIII.  That  in  consequence  of  the  careless,  negligent, 
wrongful  and  unlawful  acts  of  the  defendant,  as  aforesaid, 
the  plaintiff's  said  wife  was  severely  and  permanently 
injured  as  hereinbefore  described,  and  as  a  result  of  said 
injiuies  was  confined  to  her  bed  and  to  her  house  for  a 
long  time,  and  plaintiff  was  obliged  to  and  did  necessarily 
employ  medical  aid  and  attendance  for  said  wife,  and  did 
necessarily  pay  therefor  and  for  medicine,  the  sum  of 
seven  hundred  ($700)  dollars. 

IX.  That  in  consequence  of  said  injuries,  as  hereinbe- 
fore described,  to  the  plaintiff's  said  wife,  the  plaintiff  waB 
obliged  by  advice  of  competent  physicians  to  send  his  said 
wife  to  different  parts  of  this  country,  for  the  purpose  of 
attempting  to  cure,  improve  and  restore  her  health,  and 
plaintiff  was  obliged  to  and  did  necessarily  pay  all  the 
traveling  and  all  other  necessary  expenses  during  his  said 
wife's  stay  at  these  different  places,  in  all  amounting  to, 
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upon  information  and  belief,  one  thousand  ($1,000)  dol- 
lars. 

X.  That  further  in  consequence  of  said  injuries,  the 
plaintiff's  wife  was  obliged  to  go  to  Chicago  from  Meri- 
dian, Mississippi,  to  submit  to  an  operation  in  the  am- 
putation of  her  left  breast,  and  the  plaintiff  was  obliged 
to  and  did  necessarily  pay  all  the  necessary  expenses  dur- 
ing her  stay  in  Chicago,  amounting  to  thr^  hundred 
(S300)  dollars. 

XI.  That  in  consequence  of  said  injuries,  as  aforesaid, 
plaintiff  will  be  obliged  in  the  future  to  necessarily  e3q>end 
large  sums  of  money  in  employing  medical  aid  and  treat- 
ment, and  purchasing  medicine  for  his  said  wife,  and  to 
employ  help  to  perform  all  the  duties  hereinbefore  de- 
scribed, heretofore  performed  by  plaintiff's  wife. 

XII.  That  in  consequence  of  said  injuries,  plaintiff's 
said  wife  has  been  unable  to  perform  any  of  the  duties 
aforesaid,  which  she  heretofore  had  performed  for  plain- 
tiff and  his  child,  and  plaintiff  was  then,  and  ever  since 
has  been,  obliged  to  employ  and  did  employ,  and  still  does 
necessarily  employ  help,  and  will  continue  necessarily 
in  the  future  to  employ  help  to  aid  and  assist  and  to  per- 
form the  duties  so  as  aforesaid  heretofore  performed  by 
plamtiff's  said  wife  for  plaintiff  and  his  child,  and  that 
for  said  employment,  the  plaintiff  has  necessarily  ex- 
pended, upon  information  and  belief,  the  sum  of  seven 
hundred  fifty  ($760)  dollars,  and  will  necessarily  expend 
large  sums  in  the  future. 

XIII.  That  in  consequence  of  said  injuries  the  plain- 
tiff has  been  deprived  of  the  services  of  his  said  wife,  and 
the  plaintiff's  comfort  and  happiness  in  his  wife's  society 
and  companionship  have  been  impaired,  and  plaintiff  is 
informed  and  believes  that  such  deprivation  and  impair- 
ment will  necessarily  continue  forever,  all  to  the  plaintiff's 
damage  in  the  sum  of  twenty-five  thousand  ($26;000) 
dollars. 

Whebefore,  the  plaintiff  demands  judgment  against 
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the  defendant   for   the  sum   of  twenty-five   thousand 
($25,000)  dollars,  with  costs. 

Benjamin  Slade, 
Attorney  for  Plamtiff, 
7  Beekman  Street, 
Borough  of  Manhattan, 

New  York  City. 
[Verification.] 

Chabge  ^ 

Marcus,  J.: 

Gentlemen  of  the  jury:  Notwithstanding  the  time  that 
has  been  consumed  in  presenting  this  case,  I  am  neverthe- 
less of  the  opinion  that  for  an  intelligent  disposition  of  it, 
it  will  not  be  necessary  for  the  court  to  consiune  a  very 
great  amount  of  time,  because,  in  my  view  of  the  case,  it 
may  be  presented  to  you  within  a  very  narrow  compass. 

This  action  is  brought  by  the  plaintiff  against  the  de- 
fendant for  what  is  known  in  the  law  as  loss  of  services, 
and  I  shall  at  a  later  time  define  the  meaning  of  that  ex- 
pression. 

It  is  claimed  on  behalf  of  this  plaintiff  that  while  in 
the  company  of  his  wife  and  child  in  the  city  of  New  York, 
on  the  14th  day  of  July,  on  33rd  street,  between  Tenth 
and  Eleventh  avenues,  a  stone  came  from  a  blast  in  an 
excavation  made  and  caused  by  these  defendants  or  their 
servants;  that  this  stone  struck  the  plaintiff's  wife  and 
produced  certain  injiuies  of  which  we  shall  later  spesk. 
It  is  conceded  in  this  case  that  the  defendants  blasted  on 
that  particular  day  and  in  that  particular  place,  in  so  far 
as  this  locality  generally  is  concerned,  and  it  is  likewise 
conceded  by  the  defendants  that  a  stone  struck  the  wife 
of  the  plaintiff.  At  this  particular  point  let  me  call  your 
attention  to  the  fact  that  the  defendants'  case  is  barren 


^  From  Cobb  v.  United  Engineering  Co.,  202  N.  Y.  memo.    See  ante, 
page  530. 
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of  any  evidence  upon  the  question  of  where  the  stone  came 
from,  other  than  the  concession.  Evidence  has  been  pre- 
sented to  you  that  this  blasting  was  done  by  the  defend- 
ants, that  it  was  done  upon  this  particular  place  and  at  this 
particular  time.  I  call  your  attention  to  the  fact  in  this 
connection  that  there  is  no  obligation  in  the  law  upon  the 
part  of  the  defendants  to  establish  that  this  stone  did  not 
come  from  their  excavation  or  from  their  blasting;  but 
the  law  imposes  it  as  a  duty  upon  the  plaintiff  to  establish 
to  yoiu*  satisfaction  that  this  particular  stone  came  from 
the  defendants'  excavation  and  was  produced  by  their 
act  or  the  act  of  their  servant  by  means  of  the  blast. 

In  this  case,  as  in  all  other  cases  of  this  kind,  it  is  neces- 
sary, before  the  plaintiff  can  succeed,  to  satisfy  you  by 
what  is  known  in  the  law  as  a  preponderance  of  evidence 
that  all  the  material  allegations  which  go  to  make  up  his 
cause  of  action  are  true.  By  preponderance  of  evidence 
the  law  means  the  weight  of  evidence.  That  does  not 
mean  the  number  of  witnesses  counted  on  one  side  and  the 
number  of  witnesses  counted  on  the  other  side,  but  it  does 
mean  weight  of  evidence,  as  the  jury  receives  the  testi- 
mony when  it  falls  from  the  Ups  of  witnesses,  and  which 
satisfies  them  of  the  truth  of  any  particular  situation.  And 
in  that  connection  I  call  your  attention  to  the  fact  that 
all  testimony  is  not  evidence;  that  only  becomes  evidence 
which  you  believe  ultimately  to  be  the  truth. 

What  are  the  material  allegations  that  it  is  necessary 
for  the  plaintiff  to  prove  in  this  case?  They  are,  first, 
that  the  stone  which  struck  this  plaintiff's  wife  came  from 
the  blast  of  the  defendants,  and  that  it  was  done  by  them 
or  their  agents.  The  second  is  that  the  injuries,  which  are 
claimed  and  alleged,  followed  the  blow,  the  striking  of 
this  stone. 

In  a  very  general  way,  and  without  any  attempt  to  go 
into  the  discussion  of  the  scientific  or  the  medical  testi- 
mony, it  is  claimed  on  behalf  of  the  plaintiff  that  by  reason 
of  this  blow  which  the  plaintiff's  wife  received  from  the 
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Stone  and  by  reason  of  the  shock  or  fall  she  went  upon  the 
knee  of  her  husband  and  by  reason  of  that  fall  produced 
upon  her  breast  a  contusion;  that  this  contusion  in  the 
course  of  time  developed  into  a  cancer,  and  by  reason  of 
that  cancer  she  was  incapacitated  from  the  performance  of 
her  household  duties,  and  by  reason  of  that  situation  the 
husband  lost  the  aid  and  comfort  and  society  of  his  wife 
and  was  put  incidentally  to  the  expense  of  procuring 
medical  aid,  and  nurses  and  incurred  other  expenses  by 
reason  of  that  situation. 

It  is  claimed  on  behalf  of  the  plaintiff  and  all  his  expert 
witnesses  substantially  that  a  blow  will  produce  a  cancer, 
and  the  inference  they  desire  you  to  draw  from  this  tes- 
timony is  that  the  fall  of  the  woman,  in  the  position  in 
which  she  was  standing,  upon  her  husband's  knee,  and 
the  blow  that  she  received  at  that  time  by  having  her 
breast  forced  against  the  knee  of  her  husband,  produced 
a  contusion  which  ultimately  developed,  in  the  course  of 
time,  into  a  cancer. 

It  is  the  theory  of  the  defendant  that  contusions,  that 
injuries  or  blows,  or  at  least  single  blows,  do  not  produce 
a  cancer. 

In  a  general  way,  gentlemen  of  the  jury,  there  is  the 
situation. 

Our  wise  men,  or  scientific  men,  our  medical  men,  I 
feel  safe  in  stating  to  you  in  so  far  as  this  case  is  concerned, 
and  I  think  it  is  a  fair  statement,  differ  upon  this  question. 
So  that,  under  our  administration  of  justice,  where  the 
scientific  men  and  the  medical  men,  upon  this  particular 
question,  differ,  it  comes  to  you  as  laymen,  as  jurymen, 
to  determine  what  the  fact  is  with  reference  to  that  differ- 
ence of  opinion,  based  upon  all  the  testimony  in  the  case, 
and  ultimately  you  will  have  to  determine  that  question. 

It  is  not  necessary — I  call  your  attention  again  to  this — 
it  is  not  necessary  that  the  defendants  in  this  case  proved 
to  your  satisfaction  that  a  blow  will  not  produce  a  cancer; 
but  it  is  necessary  that  by  a  fair  preponderance  of  the  evi- 
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dence  you  must  be  satisfied  and  it  is  the  duty  of  the  plain- 
tiff to  satisfy  you  that  a  blow  will  produce  a  cancer.  That, 
gentlemen  of  the  jury,  is  the  single  question  that  you  have 
to  determine  in  this  case,  as  I  understand  it,  and  the  man- 
ner in  which  I  intend  to  submit  it  to  you.  You  must  con- 
clude in  the  first  instance  from  this  evidence  that  the  con- 
tusion which  has  been  explained  to  us  and  which  came 
upon  this  woman's  breast  by  reason  of  her  fall  upon  her 
husband's  knee,  was  the  direct  cause  of  this  cancer.  If 
you  determine  in  your  own  minds  that  this  cancer  devel- 
oped from  any  intervening  causes,  you  have  no  right  to 
lay  the  biurden  of  that  situation  back  upon  the  defendant, 
because  in  your  common  experience  and  judgment  you 
know  that  by  reason  of  an  injury  other  things  develop, 
that  indeed  might  not  develop  except  for  an  injury,  and 
on  the  other  hand  you  know  that  human  flesh  is  prone  to 
many  forms  and  many  kinds  of  disease,  without  any  ap- 
parent injury.  What  I  design  to  convey  to  you  is  that 
if  you  are  satisfied  by  this  testimony  that  this  cancer  was 
a  result  of  the  contusion  created  by  the  fall  of  this  woman 
upon  her  husband's  knee,  and  that  that  was  the  direct 
cause,  the  proximate  cause  of  it,  you  then  are  entitled  to 
pass  on  the  question  of  damages.  If  you  are  in  doubt  as 
to  the  origin  of  this  cancer,  if  you  are  not  satisfied  by  a 
preponderance  of  evidence  that  this  cancer  came  by  rea- 
son of  the  contusion,  by  reason  of  this  fall,  your  verdict 
must  be  one  of  no  cause  of  action,  and  that,  notwithstand- 
ing the  question  of  expense,  notwithstanding  the  uncom- 
fortable situation  that  has  developed  by  reason  of  this  un- 
fortunate condition  of  affairs,  with  respect  to  the  plaintiff 
and  his  wife.  If,  on  the  other  hand,  you  believe  from  the 
evidence  that  this  cancer  was  a  direct  consequence  fol- 
lowing her  fall  upon  her  husband's  knee,  which  first  devel- 
oped and  showed  itself  in  a  contusion,  and  notwithstand- 
ing the  lapse  of  time  that  that  contusion  was  the  original 
cause,  the  proximate  cause  of  what  ultimately  developed 
into  a  cancer,  this  plaintiff  is  entitled  to  recover. 


540      Cobb  v.  United  Enqineerino,  etc.,  Co. 

Charge 

.^ .       I  ■  _     1  ^^  ^^^^^m  ■  I  ■  ^    ■    I  ■  ■  -     -* 

In  this  connection  let  me  discuss  to  a  very  limited  extent 
the  proposition  of  the  cells.  It  has  been  suggested  to  you 
by  counsel  that  it  might  be  possible  that  we  are  all  so 
created  that  we  have  in  us  cancer  cells,  and  that  it  is 
necessary  that  some  specific  blow  set  in  motion  those  cells 
so  as  to  create  cancer.  I  feel  perfectly  safe,  gentlemen 
of  the  jury,  in  advising  you  to  discard  that  proposition. 
It  is  entirely  too  conjectural,  entirely  too  speculative; 
it  is  without  any  foundation,  and  the  court  does  not  feel 
that  it  is  safe  to  allow  a  jury  .to  speculate  upon  such  ex- 
treme theories. 

So  that,  to  make  myself  perfectly  clear,  if  you  determine 
that  this  cancer  was  a  direct  result  of  the  fall  caused  by 
this  stone  which  came  from  the  blast,  if  you  believe  that 
the  stone  was  exploded  from  the  defendants'  blast  and 
that  the  cancer  was  a  direct  development  from  this  original 
fall,  the  plaintiff  is  entitled  to  recover. 

If  you  are  not  satisfied  under  all  this  testimony  that  the 
cancer  was  a  direct  result  of  the  fall,  but  developed  from 
any  intervening  causes  or  developed  from  the  general 
condition  of  this  human  being,  these  defendants  cannot 
be  charged  with  the  payment  of  any  damages  for  what 
they  are  not  directly  responsible. 

In  so  far  as  the  term  loss  of  services  is  concerned,  the 
term  service  in  actions  of  this  character  includes  any  pe- 
cuniary injuries  suffered  by  the  husband  from  having 
been  deprived  of  the  aid,  comfort,  and  society  of  his  wife 
or  which  reasonably  may  be  expected  to  result  in  the  future, 
including  charges  and  expenses  incurred,  or  which  he  may 
be  put  to  in  consequence  of  the  wrong.  When  a  man  in  the 
exercise  of  his  inalienable  right  to  life,  liberty  and  the  pur- 
suit of  happiness,  takes  a  wife,  he  becomes  possessed  of  a 
vested  right  to  her  aid,  comfort  and  society,  and  while 
the  value  of  these  cannot  be  proved  in  terms  of  dollars  and 
cents,  they  yet  have  a  pecuniary  value  to  the  individual. 
If  they  are  wrongfully  taken  from  the  husband  through 
personal  injuries  to  the  wife,  depriving  her  of  the  power 
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to  give  aid,  comfort  and  society,  he  is  not  to  be  denied  a 
remedy  because  of  the  fact  that  it  is  impossible  to  show 
how  many  dollars  of  loss  he  will  sustain  by  reason  of  the 
wrong.  He  has  the  right  to  place  before  a  jury,  the  ages 
of  the  parties,  their  condition  for  the  enjoyment  of  life 
before  the  happening  of  the  accident,  and  the  condition 
of  the  wife  after  she  suffered  from  the  injury,  all  of  which 
has  been  done  in  this  case.  With  these  facts  before  them, 
the  jiuy  are  to  determine,  in  the  Ught  of  their  common  ex- 
perience, what  is  just  and  equitable  in  the  premises.  The 
right  of  the  husband  to  recover  is  not  afifected  by  the  fact 
that  the  wife  may  have  previously  recovered  for  the  pain 
and  suffering  which  she  has  imdergone.  The  question  pre- 
sented in  such  a  case  is  peculiarly  for  the  jury,  and  it  in- 
volves the  drawing  of  inferences  from  estabUshed  facts; 
in  which  the  common  experiences  of  men  are  to  become 
guides.  Of  course,  gentlemen  of  the  jury,  you  can  quickly 
conceive  that  it  would  be  impossible  to  submit  to  you 
expert  testimony  on  the  value  of  the  loss  of  service  to  a 
man  by  reason  of  an  injiuy  to  his  wife.  Therefore,  as  I 
have  said  to  you,  it  is  a  matter  that  is  left  to  your  good 
judgment,  your  sound  experience  and  your  experience  as 
men  of  the  world. 

In  determining  the  amoxmt  of  damages,  if  any,  you  are 
not  to  consider  any  loss,  whether  to  the  husband  or  to  any 
one  else,  which  might  have  resulted  from  the  death  of 
his  wife.  You  are  not  to  consider  any  pain  or  suffering 
whatsoever  which  the  wife  may  have  sustained.  You 
are  not  to  consider  any  anxiety  or  sorrow  suffered  by  the 
plaintiff  in  connection  with  his  wife's  injury  or  for  the 
wounding  of  his  feelings  or  sympathies  or  affections.  The 
whole  scope  of  this  action  is  solely  to  compensate  plaintiff 
for  the  actual  pecuniary  loss  sustained  by  him  between 
the  date  of  his  wife's  injuries  and  the  date  of  her  decease 
as  a  direct  residt  of  the  act  of  the  defendant  complained 
of,  covering  a  period  of  about  four  years  and  nine  months. 
In  measuring  this  pecuniary  loss,  if  any,  of  his  wife's 
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services  between  those  dates,  the  jury  may  take  into  consid- 
eration the  moneys  actually  expended  by  the  plaintifif  for 
domestic  or  household  help  only  to  the  extent  to  which 
it  replaced  the  domestic  or  household  service  of  his  wife. 
Where  the  evidence  shows  expenditures  by  plaintiff  of 
moneys  for  such  domestic  or  household  help  the  amount 
thereof  is  to  measure  the  damage  for  the  loss  of  the  wife's 
domestic  or  household  service  during  the  period  covered 
by  the  domestic  or  household  service  of  others,  but  you 
are  not  to  exclude,  gentlemen  of  the  jury,  any  element 
of  damage  which  you  feel  you  might  be  warranted  in 
measuring,  to  the  aid,  to  the  comfort,  to  the  society  of  a 
man's  wife  irrespective  and  disconnected  from  the  single 
proposition  of  help  by  way  of  performing  domestic  duties. 

The  plaintiff  is  not  entitled  to  be  compensated  for  any 
services  incidentally  rendered  by  the  wife  to  plaintiff's 
relatives  and  whom  plaintiff  was  imder  no  legal  obligation 
to  support  or  maintain. 

The  burden  is  on  the  plaintiff  to  establish  by  apreponder- 
ance  of  believable  evidence  that  the  cancer  was,  with 
reasonable  certainty,  produced  by  the  contusion.  If  the 
element  of  reasonable  certainty  is  absent,  no  award  can 
be  made  to  this  plaintiff  for  any  damages  alleged  to  have 
been  caused  by  reason  of  the  cancer. 

You  are  not  permitted  to  speculate  or  conjecture  as  to 
whether  the  contusion  to  the  left  breast  might  have  caused 
the  cancer,  and  if  you  cannot  say  with  reasonable  cer- 
tainty that  the  contusion  did  produce  the  cancer,  you 
cannot  make  any  award  to  the  plaintiff  in  damage  by 
reason  of  the  existence  of  that  cancer. 

The  mere  existence  of  a  cancer  on  the  wife's  left  breast 
and  the  mere  existence  of  a  contusion  three  years  before 
at  about  the  same  place  warrants  no  inference  that  the 
one  was  caused  by  the  other.  You  must  go  further  and 
believe  with  reasonable  certainty  that  the  contusion 
caused  the  cancer  before  you  can  award  any  damages  to 
the  plaintiff  in  so  far  as  the  existence  of  this  cancer  is 
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coDcemed.  And  if  you  are  in  reasonable  doubt  upon  the 
question  as  to  whether  the  cancer  of  1906  was  caused  by 
the  contusion  of  1903,  you  can  make  no  award  to  this 
plaintiff  by  reason  of  the  existence  of  this  cancer. 

If  the  testimony  offered  by  the  plaintiff  and  defendant 
respectively  is  in  the  minds  of  the  jury  equally  balanced 
upon  the  question  as  to  whether  the  contusion  of  1903 
caused  the  cancer  of  1906  or  not,  you  can  render  no  award 
in  favor  of  the  plaintiff  upon  this  item. 

Before  you  can  consider  the  question  of  damages  at 
all  you  must  believe  with  reasonable  certainty  that  it  was 
the  stone  from  the  defendants'  blast  and  from  no  other 
blast  and  from  no  other  place  than  the  place  claimed  by 
the  plaintiff,  that  struck  his  wife. 

The  plaintiff  in  this  case,  gentlemen  of  the  jury,  has 
testified  that  the  actual  cash  expended  by  him,  as  I  now 
recall  is  the  sum  of  four  thousand  eight  hundred  five 
($4,805)  dollars.  He  asks  at  your  hands  for  this  injury 
the  sum  of  twenty-five  thousand  ($25,000)  dollars,  and 
in  so  far  as  this  expenditure  of  four  thousand  eight  hun- 
dred ($4,800)  dollars  is  concerned  it  is  an  incident  to 
the  general  damage  of  loss  of  services,  that  is,  to  the  loss 
of  aid  and  comfort  and  society  of  his  wife. 

So  that  to  recapitulate  and  finally  submit,  if  you  con- 
clude from  this  evidence  that  this  stone  was  shot  out  of 
the  blast  in  this  excavation  by  these  defendants  or  their 
agents,  that  it  struck  this  woman  in  such  a  way  that  it 
produced  upon  her  breast  a  contusion  which  developed 
into  a  cancer,  as  a  direct  and  proximate  result  of  the  orig- 
inal contusion,  this  plaintiff  is  entitled  to  recover.  If  you 
are  not  satisfied  by  a  preponderance  of  evidence  that  this 
cancer  was  the  result  of  that  contusion  and  the  original 
injury,  yom:  verdict  will  be  one  of  no  cause  of  action. 
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Kino  W.  Spencer,  Respondent,  v.  Binqhamton  Rail- 
way Company,  Appellant  * 

(202  N.  Y.,  memo.  afiTg  without  opinion  136  App.  Div.  905,  no 

opinion) 


Neg^ence;  crossing  accident;  heanie  hit  by  street  car; 
that  motorman  had  drunk  whiskey  just  prior  to  starting  on  trip  ■; 
injury  to  person  and  property. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  Department 

^  For  complaint  from  this  case  see  post,  page  546. 

>  The  serious  legal  questions  raised  by  the  defendant  in  tUs  case 
were  that  the  plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law  in  driving  across  the  track  of  the  defendant  company  without 
properly  looking  to  see  whether  or  not  a  car  was  approaching,  and  that 
errors  were  committed  upon  the  trial,  as  follows: 

First:  In  admitting  evidence  that  the  motorman  of  the  car  had  taken 
several  drinks  of  whiskey  just  prior  to  starting  on  this  trip,  and 

Second:  The  charge  of  the  trial  court  relating  to  the  action  of  the 
motorman  when  he  saw  an  accident  imminent,  in  putting  on  the  brakes 
instead  of  reversing  the  power  to  stop  the  car. 

Mr.  Justice  Lyon,  before  whom  the  case  was  tried,  at  the  Broome 
county  trial  term,  heard  argument  on  these  points  on  a  motion  to  set 
aside  the  verdict,  and  in  denying  that  motion  he  wrote  the  following 
memorandum  opinion: 

"The  plaintiff  was  injured  by  being  thrown  from  the  wagpn  upon 
which  he  was  riding  by  reason  of  the  same  having  been  struck  at  a 
highway  crossing  of  defendant's  track  by  a  car  of  the  defendant  com- 
pany. The  jury  rendered  a  verdict  for  the  plaintiff,  and  the  def^idant 
thereupon  moved  for  a  new  trial,  and  in  its  brief  based  the  motion  upon 
two  grounds.  The  first  is  that  the  court  erred  in  denying  defendant's 
motion  made  at  the  close  of  the  evidence  to  strike  out  the  testimony 
of  the  witness  Westgate  to  the  effect  that  a  few  minutes  before  taking 
his  car  for  the  trip  during  which  the  collision  took  place,  the  witness 
saw  the  motorman  take  at  least  three  drinks  of  whiskey  at  a  hotel  near 
the  starting  point  of  the  car.  I  think  this  testimony  was  properly 
admitted.  It  bore  directly  upon  the  negligent  running  of  the  car  just 
prior  to  the  time  of  the  collision  as  detailed  by  certain  of  plaintiff's 
witnesses,  and  was  a  drcumstance  to  be  considered  by  the  jury  in 


Spencer  t;.  BmaHAMTON  Railway  Co.         545 

■ 

Statement  of  Case 

aflSnning  a  judgment  in  favor  of  the  plaintiff  entered 
upon  a  verdict. 

ThomcLs  J.  Keenan,  for  the  appellant. 

Thomas  B.  Kattel,  for  the  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Willard  Bartlett, 
HiscocK,  Chase  and  Colun,  JJ.,  concurred. 

detennining  as  to  the  negligence  of  the  motorman.  Connor  v.  Koch, 
63  App.  Div.  257;  71  Supp.  836;  The  Pennsyhama  Co.  v.  Newmeyer, 
127  Ind.  401 ;  Northern  P.  R.  R.  Co.  v.  Craft,  29  U.  S.  App.  687;  s.  c.  69 
Fed.  Rep.  124;  Alexander  v.  Hwfnber,  86  Ky.  565;  Hobeon  v.  New  Mexico 
A  A.  R.  R.  Co.,  2  Ariz.  171;  Merrill  v.  Pepperdine,  9  Ind.  App.  416; 
WiUiame  v.  Edmonds,  75  Mioh.  92. 

''In  the  latter  cases  it  was  held  that  such  evidence  was  admissible 
as  part  of  the  res  gestoB.  The  cases  cited  by  defendant  relate  to  the 
intoxication  of  defendant's  employee  on  prior  occasions,  and  hence 
the  evidence  was  held  inadmissible. 

*'The  second  ground  of  defendant's  motion  for  a  new  trial  is  the 
refusal  of  the  court  at  the  close  of  the  charge  to  instruct  the  jury  as 
requested  by  defendant,  Hhat  if  the  jury  find  that  the  motorman's 
position  when  he  discovered  that  the  plaintiff  was  about  to  drive  on 
the  track  was  one  of  peril,  if  he  in  good  futh  considered  it  safer  to  use 
the  brake  than  to  reverse,  his  error  if  any  was  one  of  judgment  for 
which  the  defendant  is  not  liable.' 

"Assuming  the  testimony  of  certain  of  plaintiff's  witnesses  to  be 
true,  the  emergency  which  confronted  the  motorman  and  which  is 
referred  to  in  the  request  to  charge,  was  produced  by  his  own  negli- 
gence. The  defendant  was  not  entitled  to  have  the  jury  instructed  as 
requested  regarding  the  action  of  the  motorman  in  an  emergency  of 
the  motorman's  own  negligent  creating.  The  request,  if  qualified, 
might  have  been  properly  charged,  but  as  it  was  stated  it  was  too  broad. 
In  the  cases  cited  by  defendant  the  emergency  was  not  the  result  of 
the  defendant's  own  negligence. 

*'  I  think  the  question  as  to  defendant's  negligence  was  fully  presented 
by  the  charge,  to  which  no  exception  was  taken. 

"  Motion  for  new  trial  must  be  denied  with  costs." 

The  same  questions  discussed  in  the  foregoing  opinion  of  the  trial 
judge  were  presented  in  the  Court  of  Appeals.   On  the  question  of  the 

35 
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Fonn  No  67 

Complaint;  Negligence;  Hearse  Hit  by  Street  Car  at  Crossing; 
Action  for  Personal  Injories  and  Injury  to  Piopeity  In  One 
Complaint  ^ 

Supreme  Court, 
Broome  County. 


King  W.  Spencer, 

Plaintiff, 
against 
Binghamton  Railway  Company, 

Defendant. 

Plaintiff  complains  of  the  defendant  above  named  and 
alleges,  upon  information  and  belief,  the  following  facts 
constituting  his  cause  of  action: 

I.  That  at  all  the  times  herein  mentioned  the  defend- 
ant was  and  now  is  a  domestic  railroad  corporation,  with 
its  principal  office  at  the  city  of  Binghamton,  N.  Y., 
owning  and  operating  an  electrical  street  surface  railroad 


motorman  drinking  whiskey  the  appellant  cited  the  following  cases: 
Warner  v.  N,  Y.  Central,  etc,,  R.  Co.,  44  N.  Y.  465;  Cleghomv,  N.  Y. 
Central,  etc,,  R,  Co.,  56  N.  Y.  44;  Woosterv,  Broadway  <fe  Seventh  Atfe. 
R,  Co.,  72  Hun,  197;  25  Supp.  378;  Senecal  v.  Thousand  I  stand  Steam- 
boat  Co.,  79  Hun,  579;  29  Supp.  884;  Harrinffton  v.  N.  F.  Central,  etc., 
R.  Co.,  19  St.  Rep.  21;  4  Supp.  640. 

On  the  alleged  error  in  the  refusal  of  the  trial  judge  to  charge  as 
requested  on  the  question  of  the  effect  of  the  failure  of  the  motorman 
to  use  the  reverse,  the  appellant  cited  the  following  cases:  Stabenau  v. 
Atlantic  Ave.  R.  Co.,  15  App.  Div.  408;  44  Supp.  36;  Flynnv,Me^i>- 
politan  St.R.  Co.,  10  App.  Div.  259;  41  Supp.  790;  Wynn  v.  Central 
Park  N.  &  E.  R.  Co.,  133  N.  Y.  575;  BiUner  v.  Crosstoum  Ry.  Co.,  153 
N.  Y.  76. 

^  From  Spencer  v.  Binghamion  Railway  Company,  202  N.  Y.  (memo); 
aff'g  without  opinion  136  App.  Div.  905 ;  no  opinion.  See  ante,  page  544. 
The  verdict  in  favor  of  the  plaintiff  was  for  one  thousand  two  hundred 
fifty  ($1,250)  dollars. 
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system  consisting  of  various  lines  or  divisions  extending 
throughout  the  city  of  Binghamton  and  elsewhere  in  the 
county  of  Broome,  New  York,  one  of  which  lines  or  divi- 
sions extended  and  extends  from  the  village  of  Union  to 
the  city  of  Binghamton,  passing  in,  over,  along  and  upon 
the  main  river  road,  so-called,  in  said  village  and  the 
town  of  Union,  being  the  main  highway  between  said 
points,  and  crossing  at  grade  a  certain  road  and  highway 
at  or  near  Endicott,  Broome  county,  N.  Y.,  at  which  place 
travelers  frequently,  and  in  large  nimibers,  both  on  foot 
and  with  wagons,  had  been  for  a  long  time  accustomed  to 
cross  defendant's  tracks,  with  the  knowledge  and  consent 
and  at  the  invitation  of  defendant. 

II.  That  at  all  times  herein  mentioned  it  was  the  duty 
of  defendant  to  provide  and  employ  competent,  careful, 
skillful  and  proper  servants  and  employes  to  run,  operate 
and  control  its  cars,  and  particularly  the  car  hereinafter 
mentioned,  but  that  defendant,  disregarding  and  neglect- 
ing its  said  duty,  wrongfully,  unlawfully,  willfully,  care- 
lessly, recklessly  and  negligently  omitted,  failed  and  neg- 
lected to  employ  such  servants  and  employes  to  run, 
operate  and  control  the  said  car  hereinafter  mentioned, 
but  negligently,  carelessly,  recklessly,  wrongfully  and  un- 
lawfully employed  and  permitted,  allowed  and  retained  in- 
competent, imskillful,  impotent,  careless,  reckless  and 
improper  servants  and  employes  to  and  who  did  run, 
operate  and  control  said  car  hereinafter  mentioned  on  or 
about  the  15th  day  of  March,  1905,  hereinafter  mentioned; 
that  defendant,  its  officers  and  agents,  well  knew,  and  for 
a  long  time  prior  to  said  15th  of  March,  1905,  had  knowl- 
edge and  notice  both  actual  and  constructive  and  implied, 
and  ought  to  have  known  of  the  incompetency,  unskillf ul- 
ness,  impotency,  willfulness,  and  carelessness,  and  negli- 
gent habits  of  its  said  servants  and  employ^  who  were 
running,  operatmg  and  in  charge  of  said  car  hereinafter 
mentioned,  and  that  the  employment  and  retention  of 
said  incompetent,   unskillful,   impotent,   careless,   unfit 
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and  improper  servants  and  employes  was  one  of  the 
causes  of  plaintiff's  injuries  and  damages  hereinafter  set 
forth. 

III.  That  it  was  also  the  duty  of  defendant  to  provide 
cars,  and  particularly  upon  the  occasion  herein  referred 
to  a  car,  in  proper,  good  and  first-class  order,  condition 
and  repair,  and  to  provide  and  equip  its  said  cars,  and 
particularly  said  car  herein  mentioned,  with  all  proper, 
suitable  and  the  best  devices,  appliances,  mechanisms, 
inventions  and  means  in  use,  with  which  to  properly  oper- 
ate and  control  said  cars  and  car,  and  to  warn  travders 
of  its  approach,  and  to  keep  and  maintain  said  cars  and 
car  and  said  devices,  appliances,  mechanisms,  inventions 
and  means  in  proper  and  first-class  condition,  order  and 
repair,  but  that  defendant,  upon  said  occasion  herein 
referred  to,  disregarding  its  said  duty,  wrongfully,  un- 
lawfully, recklessly,  carelessly  and  negligently  omitted 
and  neglected  to  provide  such  cars  or  car,  and  likewise 
wrongfully,  unlawfully,  carelessly  and  negligently  omitted 
and  neglected  to  equip  said  car  hereinafter  mentioned 
with  the  best  or  proper  or  suitable  devices,  appliances, 
mechanisms,  inventions  or  means  with  which  to  operate 
and  control  same,  or  to  warn  travelers  of  its  approach, 
and  likewise  wrongfully,  unlawfully,  carelessly  and  neg- 
ligently omitted,  failed  and  neglected  to  keep  said  car, 
devices,  appliances,  mechanisms,  inventions  and  means 
in  proper  order,  condition  or  repair  and  that  said  omissions 
and  neglect  and  wrongful,  unlawful  and  negligent  acts 
and  conduct  were  one  of  the  causes  of  plaintiff's  said  in- 
juries and  damages  hereinafter  set  forth. 

IV.  That  heretofore  and  on  or  about  the  15th  day  of 
March,  1905,  plaintiff,  in  company  with  one  E.  S.  Hewitt, 
one  of  plaintiff's  employes,  was  lawfully  traveling  in  an 
easterly  direction  along  and  upon  said  main  river  road 
above  mentioned,  seated  upon  a  fimeral  car  or  hearse 
drawn  by  two  horses,  which  said  car  and  horses,  and  the 
harnesses  thereon,  were  the  property  of  plaintiff  and  were 
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of  great  value,  the  said  funeral  car  being  worth,  prior  to 
said  collision,  about  one  thousand  five  hundred  ($1,500) 
dollars;  that  upon  reaching  said  road  and  highway  at  or 
near  Endicott,  above  mentioned,  plaintiff  and  his  said 
horses  and  funeral  car  turned  into  and  upon  said  road  and 
highway  and  proceeded  along  same  in  a  lawful,  proper 
and  careful  manner  and  across  the  defendant's  tracks; 
that  as  plaintiff  reached  and  had  nearly  crossed  said  cross- 
ing, defendant  negligently,  carelessly,  wrongfuUy  and  im- 
lawf uUy  ran  one  of  its  said  cars,  which  was  being  operated 
and  managed  by  said  incompetent,  unskillful,  impotent, 
negligent  and  improper  servant  and  employes,  as  afore- 
said, and  which  said  car,  and  the  mechanisms,  appliances 
and  parts  thereof  were  in  an  improper,  unfit  and  unsafe 
condition  and  out  of  order  and  repair,  and  which  said  car 
was  not  equipped  with  the  best  or  proper  or  suitable  means, 
devices,  appliances,  mechanisms  or  inventions  for  control- 
ling or  operating  same,  or  to  warn  travelers  of  its  approach, 
at  a  wrongful,  unlawful,  negligent,  excessive  and  dangerous 
rate  of  speed  along  and  upon  said  highway,  and  negligently, 
wrongfully,  imlawfully,  recklessly  and  carelessly  omitted, 
failed  and  neglected  to  give  any  or  sufficient  signals  or 
warning  of  its  approach,  and  then  and  there,  knowing  of 
plaintiff's  danger,  and  after  knowledge  thereof,  without 
using  proper  care  to  avoid  a  collision,  which  collision 
could  have  thereafter  been  avoided  by  the  exercise  of 
proper  care,  negligently,  carelessly,  recklessly,  willfully, 
wrongfully  and  imlawfully  ran  into,  upon  and  against  and 
struck  and  collided  with  plaintiff  and  his  said  funeral  car 
and  horses,  throwing  and  hurling  plaintiff,  as  well  as 
said  Hewitt,  with  great  force  and  violence  off  and  out  of 
said  funeral  car  onto  the  gi'ound  and  crushing,  breaking, 
smashing,  injuring,  ruining  and  destroying  said  funeral 
car  and  damaging  portions  of  said  harness  and  appurte- 
nances to  said  outfit,  frightening  said  horses  and  injuring 
and  damaging  them  and  diminishing  their  value  and  per- 
manently and  seriously  injuring  plaintiff  and  said  Hewitt 
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and  4iftTnftging  plaintiff's  clothing  and  other  personal 
effects. 

V.  That  as  a  result  of  said  collision,  and  solely  by  rear 
son  of  the  aforesaid  negligence  and  wrongful,  unlawful, 
reckless,  careless  and  willful  acts  and  omissions  of  de- 
fendant,  its   officers,    agents,    servants   and  employes, 
and  without  any  fault  or  neglect  on  his  part,  plaintiff  re- 
ceived and  sustained  great  bodily  injury  and  became,  and 
still  continues,  to  be  sick,  sore,  lame  and  disabled  and 
sustained  serious  personal  and  bodily  injuries  and  wounds, 
consisting,  among  other  things  of  severe  injuries,  bruises, 
contusions  and  strain  to  all  the  muscles  of  his  body,  and 
particularly  of  the  shoulders,  arms,  neck,  back,  chest  and 
legs;  laceration,  breaking,  rupture  and  other  injuries  to 
the  muscles,  tendons  and  ligaments  of  the  left  arm,  severe 
bruises,  contusions  and  injuries  to  and  upon  his  head, 
face,  shoulders,  arms,  hands,  trunk,  back,  spine,  hips,  l^s, 
feet  and  body;  severe  shock  to  his  whole  body,  head,  limbs, 
spine  and  nervous  system;  injuries  to  his  bowels,  kidneys, 
bladder,  heart,  lungs  and  other  internal  organs  and  por- 
tions of  his  body,  as  well  as  other  injmies,  both  external 
and  internal,  and  to  many  different  portions  of  his  body, 
many  of  which  injiuies  were  and  are  of  so  severe  and 
serious  a  nature  that  they  probably  will  and  are  reason- 
ably certain  to  be  permanent,  and  by  reason  of  which 
plaintiff  became,  ever  since  has  been,  and  will  be  perma- 
nently sick,  sore,  lame  and  disabled  and  he  has  been  and 
will  be  prevented  from  attending  to  his  usual  business 
and  he  has  suffered,  is  suffering  and  will  hereafter  for  a 
long  time  to  come,  and  probably  permanently,  suffer  great 
and  excruciating  pain,  and  has  been  and  will  be  obliged 
to  expend  large  sums  of  money  for  medical  and  surgical 
treatment,  attendance  and  other  help,  and  has  been  other- 
wise injured  and  damaged  as  a  result  of  said  collision. 

VI.  That  plaintiff  is  now  and  for  a  long  time  prior  to 
March,  1905,  had  been  engaged  in  the  furnitm-e  and  under- 
taking business  at  Union,  N.  Y.,  and  vicinity,  and  had 
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built  up  and  was  enjoying  a  large  and  lucrative  business 
requiring  the  constant  personal  attention  of  plaintiff, 
and  that  of  his  said  employ^,  E.  S.  Hewitt;  above  men- 
tioned;  as  well  as  others;  that  said  funeral  car  was  indis- 
pensable and  very  valuable  to  plaintiff  in  his  said  business 
and  that  by  reason  of  said  collision  and  of  the  facts  herein 
alleged;  plaintiff  was  unable,  for  a  long  time,  to  devote 
his  personal  attention  to  his  said  business,  except  to  a 
slight  extent  and  was  deprived  of  the  services  of  said 
Hewitt  for  a  long  time  and  was  deprived  of  the  use  of  said 
car  and  was  imable  for  a  long  time  to  procure  a  proper 
substitute  therefor,  and  has  been  obliged  to  hire  extra  and 
additional  help  and  has  been  subjected  to  other  expenses 
in  the  premises,  and  plaintiff's  business  has  been  greatly 
damaged  and  a  large  amount  of  business  which  plaintiff 
would  have  received  and  done  had  such  collision  not  oc- 
curred has  been  lost  and  diverted  to  other  channels,  in 
consequence  whereof,  and  solely  by  reason  of  the  aforesaid 
negligent  and  wrongful  acts  and  omissions  of  defendant; 
and  without  any  fault  or  neglect  on  the  part  of  plaintiff, 
he  has  sustained  special  damages  in  the  smn  of  two  thou- 
sand ($2,000)  dollars  or  thereabouts. 

VII.  That  by  reason  of  the  foregoing  facts  plaintiff 
solely  through,  on  account  and  by  reason  of  the  aforesaid 
fault,  negligence,  carelessness,  recklessness  and  wrong- 
ful and  unlawful  acts  and  omissions  of  the  defendant,  its 
officers,  agents,  servants  and  employes,  and  without  any 
fault  or  negligence  on  his  part,  has  sustained  damages  in 
the  sum  of  fifteen  thousand  ($15,000)  dollars. 

Wherefore,  plaintiff  demands  judgment  against  de- 
fendant for  the  sum  of  fifteen  thousand  ($15,000)  dollars 
damageS;  with  costs  of  this  action. 

HiNMAN,  Howard  &  Kattell, 
Attorneys   for   Plaintiff; 
Security  Mutual  Building; 
BinghamtoU;  N.  Y. 

[Verificaiion.] 


552  Stack  v.  The  Village  of  Phelps 

Statement  of  Case 


Cathrtne  Stack,  Respondent,  v.  The  Village  of 

Phelps,  Appellant  ^ 

(200  N.  Y.  533;  afif'g  without  opinion,  134  App.  Div.  908,  no  opinion) 

Negligence;  municipal  corporation;  vilkge;  accumulation  of  ice  on 
sidewalk;  board  placed  on  ice  slips  and  causes  pi^t«iH#r  to  £slL' 


Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 

>  For  complaint  from  this  case  see  posl,  page  555,  together  with  form 
of  notice  served  on  mimicipality,  at  pag^  559. 

See  the  following  case  of  Carson  v.  Village  of  Dresden,  post,  page  561. 
For  various  forms  of  complaints  in  actions  for  negUgenoe  against 
municipal  corporations  see  Bbadburt's  Rules  of  Pleading,  pages 
661  et  seq.,  and  1  Bradbury's  Forms  of  Pleading,  pages  331  et  seq, 

'  The  sidewalk  where  the  accident  happened  in  this  case  followed  the 
natural  contour  of  the  land  and  thus  resulted  in  a  low  place  where  water 
and  ice  formed  in  the  winter.  There  was  a  catch-basin  in  the  gutter  at 
the  rade  of  the  road  at  this  low  spot  where  the  water  gathered  and 
flowed  through  a  drain  pipe  under  the  road  into  a  creek  on  the  opposite 
side  of  the  road  from  where  the  accident  happened.  Prior  to  the  acci- 
dent there  had  been  several  storms  and  part  of  the  time  the  weather 
was  warm  enough  so  that  the  snow  thawed  and  at  other  times  th6 
temperature  was  below  the  freezing  point.  The  catch-basin  became 
clogged  for  some  reason  unexplained,  and  water  gathered  on  the  side- 
walk in  this  low  place.  The  water  subsequently  froze,  completely 
covering  the  sidewalk  with  ice.  The  village  officials  attempted  to 
clear  out  the  drain  so  as  to  draw  off  the  water,  but  had  not  succeeded 
in  doing  this  at  the  time  of  the  accident.  Some  one  placed  boards  on 
the  sidewalk  over  the  ice  which  had  formed  at  this  particular  spot. 
The  plaintiff,  in  walking  across  these  boards,  was  injured  by  one  of  the 
boards  slipping  imder  her  feet  and  causing  her  to  fall.  It  was  eon- 
tended  on  behalf  of  the  defendant  that  the  boards  were  on  the  private 
property  of  the  owner  of  the  adjoining  lot,  but  on  this  point  the  jury 
must  have  determined  the  fact  in  favor  of  the  plainliff ,  that  the  boards 
were  over  the  sidewalk.  The  verdict  in  favor  of  the  plaintiff  was  for 
two  thousand  five  hundred  ($2,500)  dollars. 

On  the  question  of  the  liability  of  the  defendant  as  a  munidpal  cor- 
poration, imder  the  circumstances  disclosed  here,  Mr.  Justice  WHliam 
W.  Clark,  presiding  at  the  trial,  charged  in  part  as  follows: 
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aflSnning  a  judgment  in  favor  of  the  plaintiff  entered  upon 
a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 


"The  village  of  Phelps  is  a  municipal  corporation,  and  through  its 
officers  is  clothed  with  authority  and  control  over  its  streets  and  side- 
walks, and  it  is  bound  to  use  ordinary  care  to  see  that  they  are  kept  in 
a  reasonably  safe  condition  for  the  use  of  the  traveling  public,  and  for 
a  neglect  of  such  a  duty  it  would  be  liable  in  damages  to  any  person, 
who,  without  fault  on  his  or  her  part,  received  injuries  on  a  sidewalk 
in  the  village,  and  whether  or  not  the  defendant  performed  that  duty 
which  it  owed  to  the  plaintiff  is  for  you  to  determine  upon  this  evidence. 

**The  evidence  here  tends  to  show  that  on  or  about  the  first  day  of 
March,  1907,  there  had  been  a  mild  spell  of  weather  and  the  sidewalk 
in  front  of  Dr.  White's  premises  had,  to  some  extent,  been  covered 
with  water.  The  street  commissioner  had  actual  notice  of  this  and 
endeavored  to  find  the  catch-basin  located  there  but  was  unable  to 
do  so  on  the  day  he  recdved  such  notice,  but  he  did  find  it  and  opened 
up  certain  channels  or  trenches  on  the  following  Thursday.  Boards 
had  beenputdown  and  had  been  used  by  pedestrians;  and  the  plaintiff's 
theory  is,  that  the  board  on  which  she  stepped  and  which  slipped  with 
her  was  on  the  sidewalk  proper;  while  the  defendant's  theory  is,  that 
these  boards  were  wholly  on  private  property,  on  Dr.  White's  lawn  and 
that  defendant  never  had  any  notice  or  knowledge  whatever  that 
any  of  the  boards  were  on  the  sidewalk  in  question.  This  sidewalk 
line  was  well  defined  evidently,  and  the  pliuntiff  had  often  traveled 
over  the  sidewalk.  If  you  shall  say  that  the  plaintiff  knew  where  the 
line  was,  and  that  knowing  that  she  stepped  off  onto  Dr.  White's  lawn 
and  there  received  the  fall,  she  cannot  recover  in  this  action,  but  if 
the  board  which  slipped  with  her  was  actually  on  the  sidewalk,  as 
claimed  by  the  plaintiff,  and  if  it  had  been  there  a  sufficient  length  of 
time,  and  the  ice  had  existed  a  sufficient  length  of  time  there  so  that 
the  village  authorities  could  have  known  of  it  by  the  exercise  of  ordinary 
care,  they  would  be  deemed  to  have  constructive  notice  and  knowledge 
of  the  conditions,  for  constructive  notice  could  be  relied  upon  and  would 
be  sufficient  if  it  was  shown  to  your  satisfaction  that  the  condition  of 
this  walk  was  as  described  by  the  pkdntiff  and  had  ensted  for  such  a 
length  of  time  that  it  would  be  presumed  that  the  village  authorities 
had  notice  and  knowledge  of  its  condition.  But,  gentlemen,  in  deter- 
mining whether  or  not  the  village  authorities  were  chargeable  with  the 
knowledge  of  the  condition  of  this  walk  at  that  time  you  can  consider 
the  undisputed  fact  that  the  walk,  where  the  plaintiff  claims  to  have 
fallen,  was  on  a  street  in  that  village  which  was  frequently  traveled  by 


554  Stack  v.  The  Village  of  Phelps 

Statement  of  Case 

Frank  Rice,  for  appellant. 

W.  Smith  O'Brien^  for  respondent. 

Judgment  afiirmed  with  costs;  no  opinion. 

CuLLEN,   Ch.   J.,    Gray,    Haight,   Vann,   Willasd 
Bartlett,  Hiscock  and  Collin,  JJ.,  concur. 

its  citizens  and  within  a  very  short  distance  of  the  miun  street  of  the 
village.    The  officers  of  the  village  of  Pheipe  owed  to  the  public  the 
duty  of  active  vigilance  in  caring  for  the  streets  and  walks  of  the 
village,  and  if  the  sidewalk  had  been  in  a  dangerous  and  unsafe  condi- 
tion for  a  considerable  length  of  time  so  that  by  reasonable  diligence 
the  authorities  could  have  knowledge  of  its  condition,  such  aotice  may 
be  imputed  to  them  even  though  actual  notice  of  its  precise  conditioa 
had  not  been  given.    But,  gentlemen,  in  determining  whether  or  not 
the  authorities  had  notice  of  the  actual  condition  of  this  walk,  and  if 
so,  were  diligent  in  endeavoring  to  put  it  in  a  reasonably  safe  oondition 
for  use  by  tiie  public,  you  have  a  right  to  conader  the  rigors  of  our 
climate  in  the  month  of  March,  the  frequent  and  sudden  changes  of 
the  weather  at  that  time,  and  what  the  evidence  shows  the  street 
Gommisffloner  did  in  endeavoring  to  drain  off  this  water.    For  it  cannot 
be  expected  or  required  that  a  village  shall  forthwith  clean  all  walks 
that  have  been  covered  with  a  new  coating  of  ice,  but  it  must  see  to  it 
that  property  owners  clean  their  walks  and  put  them  in  proper  condi- 
tion within  a  reasonable  time,  or  cause  it  to  be  done,  and  whether  or 
not  tlus  village,  through  its  officers,  used  ordinary  care  to  see  that  this 
walk,  after  having  been  flooded,  was  placed  in  a  reasonably  safe  condi- 
tion, and  within  a  reasonable  time,  is  for  you,  gentlemen,  to  say  upon 
the  evidence. 

''If,  after  the  thaw  of  March  first,  there  was  a  cold  period  and  this 
locality  kept  solidly  frozen  till  the  day  before  the  accident,  and  if  you 
shall  find  from  the  evidence  that  on  that  day,  March  9th,  it  thawed 
and  rained,  causing  water  to  come  onto  this  walk  again,  and  that  it 
froze  up  Saturday  night  before  the  accident  the  next  morning,  covering 
the  walk  with  a  new  coating  of  ice,  and  if  you  shall  find  that  this  acci- 
dent occurred  exclusively  because  of  this  sudden  freezing  and  forming 
of  the  new  coating  of  ice,  if  you  find  that  from  the  evidence,  and  that 
it  was  in  no  way  connected  with  the  old  ice,  of  which  there  has  testi- 
mony been  given,  the  village  would  not  be  liable,  for  no  actual  notice 
of  the  covering  of  the  new  ice  had  been  given  the  defendant,  and  the 
ice  having  formed  the  night  before,  the  night  of  the  accident,  it  had 
not  been  there  a  sufficient  length  of  time  so  the  village  would  be  charge- 
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on  Icy  Sidewalk  ^ 

Supreme  Court,  Ontario  County. 

Cathryne  Stack, 

Plaintiflf, 
against 
The  Village  of  Phelps, 

Defendant. 

Plaintifif  complains  of  the  defendant  and  for  a  cause  of 
action  alleges: 

able  with  constructive  notice;  that  is,  if  you  find  the  accident  occurred 
exclusively  because  of  the  forming  of  the  new  ice.  But  if  this  board 
was  on  the  walk,  and  its  slipping  was  exclusively  attributable  to  the 
old  ice  which  had  been  there  since  March  first,  or  thereabouts,  as 
claimed  by  the  plaintiff,  then  I  submit  to  you  to  say  whether  or  not 
the  defendant  had  exercised  ordinary  care  and  diligence  to  remove  this 
old  ice  so  as  to  make  the  walk  reasonably  safe  for  the  use  of  the  people 
who  had  the  right  to  use  it.  But  even  though  you  should  find  that  this 
defendant  was  negligent  and  did  not  exercise  ordinary  care  to  see  that 
the  walk  was  kept  in  a  reasonably  safe  condition  for  the  use  of  the 
public,  this  plaintiff,  also,  gentlemen,  had  a  duty  to  perform.  She 
was  obliged  to  use  ordinary  care  and  caution  when  she  traveled  over 
this  walk  and  if  you  shall  find  that  it  was  in  the  condition,  as  described 
by  her,  and  she  had  knowledge  of  it,  then  she  was  bound  to  use  her 
senses  and  see  where  she  was  going,  she  was  bound  to  use  more  than 
ordinary  care  to  avoid  the  accident  as  she  stepped  on  this  board  if  she 
knew  the  conditions  there.  She  had  a  right  to  travel  over  this  walk, 
and  was  not  called  upon  to  anticipate  danger,  and  she  was  not  obliged 
to  exercise  the  highest  degree  of  care  to  discover  dangerous  places  but 
if  she  knew  this  walk  was  in  a  bad  condition,  a  higher  degree  of  care 
for  her  own  safety  would  be  required  of  the  plaintiff  than  if  she  had 
been  a  pedestrian  wholly  unacquainted  with  the  condition  of  that 
sidewalk. 

"So,  gentlemen,  in  disposing  of  this  case  you  shall  first  determine 
whether  the  accident  occurred  because  of  the  defendant's  negligence 

» From  Stack  v.  ViUage  of  Phelps,  200  N.  Y.  533.   See  ante,  page  552. 
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I.  That  at  all  the  times  hereinafter  mentioned  defendant 
was  and  now  is  a  mmiicipal  corporation  existing  mider 
the  laws  of  the  State  of  New  York. 

II.  That  at  all  the  times  mentioned  in  this  complaint 
the  street  known  as  Ontario  street,  near  its  intersection 
with  Main  street  in  said  village  of  Phelps,  was  a  much 
traveled  thoroughfare  near  the  principal  business  center 
of  said  village,  and  the  sidewalk  on  the  southerly  side  of 
said  Ontario  street  was  in  constant  use  by  the  citizens  of 
said  defendant  village  and  others. 

in  failing  to  keep  the  walk  in  a  reasonably  safe  condition  for  the  iise 
of  the  public.  If  it  did  not,  if  the  defendant  used  due  diligence  in  keep- 
ing the  walk  reasonably  safe,  considering  the  time  of  year,  the  climatic 
conditions  and  changes  and  all  the  conditions  as  shown  by  this  evidence, 
then,  gentlemen,  your  verdict  would  be  for  the  defendant.  But  if  you 
shall  find  from  the  evidence  that  the  defendant  was  negligent,  and  did 
not  exercise  ordinary  care  and  diligence  in  keeping  this  walk  in  a 
reasonably  safe  condition,  and  if  you  shall  also  find  that  the  plaintiff 
was  in  no  way  negligent,  that  is,  that  she  exercised  ordinary  care  for 
her  own  safety,  such  as  an  ordinarily  prudent  person  would  exercise 
under  the  conditions  and  circumstances  as  disclosed  by  this  evidence, 
keeping  in  mind  the  fact  that  if  she  knew  that  this  was  a  bad  place,  a 
higher  degree  of  vigilance  for  her  own  safety  would  be  required  than 
if  she  was  a  stranger  to  it,  and  if  you  find  then  that  the  defendant  was 
negligent,  and  that  the  plaintiff  was  free  from  negligence,  she  would 
be  entitled  to  a  verdict  at  your  hands,  and  you  would  pass  to  the  ques- 
tion of  damages. 

"  Gentlemen,  I  have  not  discussed  or  shall  not  attempt  to  discuss  the 
evidence  in  this  case.  It  has  been  summarized  to  you  with  great  care 
and  faithfulness  by  coimsel  upon  both  sides,  and  if  I  should  undertake 
to  speak  of  it  I  fear  it  would  serve  no  good  purpose,  but  might  serve 
the  purpose  of  confusing  you,  which  I  would  very  much  regret.  You 
are  to  decide  this  case  wholly  upon  the  evidence,  and  you  are  to  be  the 
sole  judges  of  the  facts.  As  I  said  to  you,  gentlemen,  if  you  should 
find  that  the  defendant  was  not  negligent,  or  if  you  shall  find  that  the 
defendant  was  negligent  and  that  the  plaintiff  was  also  guilty  of  ne^^- 
gence  which  contributed  to  this  injury,  in  either  of  those  events  your 
verdict  would  be  for  the  defendant,  but  if  you  find  that  the  defendant 
was  negligent,  and  that  the  plaintiff  was  free  from  negligqnoe  which 
contributed  to  this  injury,  then  you  would  pass  to  the  question  of 
damages.^' 
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III.  That  it  was  the  duty  of  the  defendant,  through  its 
proper  officers  and  agents^  to  keep  the  streets  and  side- 
walks of  said  village,  including  the  sidewalk  above  men- 
tioned in  a  reasonably  safe  condition,  free  from  snow,  ice, 
water  and  other  dangerous  defects  and  obstructions,  in 
order  that  the  citizens  of  said  village  and  others  who  might 
have  occasion  to  travel  upon  said  streets  and  sidewalks 
might  use  the  same  without  danger  of  personal  injury. 

IV.  That  on  or  about  the  10th  day  of  March,  1907, 
and  for  a  long  time  prior  thereto,  defendant  carelessly 
and  negligently  permitted  quantities  of  water  to  accumu- 
late on  the  sidewalk  on  the  south  side  of  said  Ontario 
street  at  a  point  in  said  street  opposite  to  or  in  front  of  the 
residence  of  Dr.  William  White,  and  permitted  said  water 
to  freeze  on  said  sidewalk,  forming  large  quantities  of  ice 
which  became  rough,  uneven  and  slippery  and  the  defend- 
ant carelessly  and  negligently  suffered  and  permitted  said 
ice  to  be  and  remain  on  said  sidewalk  for  many  days  and 
weeks,  thereby  rendering  said  sidewalk  dangerous  and 
unsafe  for  travelers  who  were  required  to  use  the  same. 
That  said  defendant,  through  its  agents  and  officials 
caused  and  knowingly  permitted  a  number  of  pieces  of 
loose  boards  to  be  placed  on  and  across  said  ice  and  water 
at  the  place  aforesaid  and  invited  and  required  the  citi- 
zens of  said  village  of  Phelps,  including  the  plaintiff,  to 
use  such  pieces  of  boards  for  the  purpose  of  a  sidewalk. 
The  said  boards  were  not  secured  in  position  in  any  man- 
ner and  the  use  of  the  same  was  attended  with  danger  by 
reason  of  the  fact  that  said  boards  were  likely  to  slip  and 
trip  up  or  throw  down  persons  using  said  sidewalk.  That 
said  dangerous  conditions  existed  many  days  and  weeks 
prior  to  the  receiving  of  the  injuries  hereinafter  alleged, 
causing  niunerous  other  persons  to  fall  and  receive  injuries 
at  the  place  aforesaid,  and  all  of  which  was  well  known  to 
defendant  and  its  agents  and  officials. 

V.  That  on  or  about  the  10th  day  of  March,  1907,  and 
at  about  ten  o'clock  in  the  forenoon  of  that  day,  while 
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plainti£f  was  lawfully  passing  along  the  sidewalk  on  the 
southerly  side  of  said  Ontario  street,  traveling  easterly 
toward  Main  street,  and  when  she  had  reached  a  point 
on  said  street  opposite  to  or  in  front  of  the  residence  of 
Dr.  William  White,  and  while  plaintiff  was  using  due 
care  and  was  ignorant  of  the  dangers  attending  the  use  of 
said  sidewalk  at  place  aforesaid,  she  was  suddenly  precip- 
itated, cast  and  thrown  down  upon  the  hard  ice,  by  one  of 
said  boards  slipping  from  imder  her  foot,  fracturing  and 
dislocating  the  bones  of  her  left  arm  and  otherwise  injuring 
her  head,  back,  spine  and  limbs,  as  a  result  of  which  plain- 
tiff became  and  ever  since  has  been  sick,  sore,  lame  and 
disabled,  and  has  been  confined  to  her  house  and  bed 
many  days  and  weeks,  suffering  great  pain  and  distress, 
and  has  been  deprived  of  the  use  of  her  hand  and  arm  and 
put  to  great  expense  for  care  and  in  endeavoring  to  be 
cured  of  her  said  injuries,  which  injiuies,  as  plaintiff  is  in- 
formed and  verily  believes,  are  permanent  in  their  nature 
and  she  will  never  fully  recover  therefrom,  by  reason  of 
which,  plaintiff  has  suffered  damage  in  the  sum  of  five 
thousand  ($5,000)  dollars. 

VI.  That  the  injuries  so  as  aforesaid  sustained  by  this 
plaintiff  were  caused  solely  by  the  negligence  of  the  de- 
fendant and  its  officers  and  agents  in  causing  and  per- 
mitting the  said  sidewalk  to  become,  be  and  remain  in  a 
dangerous  condition  for  many  days  and  weeks,  prior  to 
the  receiving  of  plaintiff's  injuries  of  which  condition 
defendant  had  due  notice,  and  said  injiuies  were  caused 
without  the  fault  or  negligence  of  the  plaintiff. 

VII.  That  prior  to  the  commencement  of  this  action, 
and  within  six  months  after  the  accruing  of  plaintiff's 
cause  of  action  herein,  to  wit:  on  or  about  the  15th  day 
of  April,  1907,  plaintiff  caused  a  written  verified  statement 
of  the  nature  of  the  claim  upon  which  this  action  is  brought 
and  of  the  time  and  place  at  which  the  aforesaid  injuries 
were  received,  to  be  filed  with  William  H.  Comford,  Esq., 
clerk  of  the  said  village  of  Phelps,  he  being  the  viUage  clerk 
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of  the  above-named  defendant;  that  a  copy  of  said  written 
statement  so  filed  is  annexed  hereto  marked  ^'A''  and 
made  a  part  of  this  complaint.  That  on  the  same  day,  to 
wit:  April  15th,  1907,  plaintiff  caused  said  written  state- 
ment to  be  duly  personally  served  upon  George  R.  Clark, 
Esq.,  the  president  of  said  village  of  Phelps,  and  W.  D. 
Norton,  Esq.,  the  treasurer  and  chief  fiscal  officer  of  said 
village  of  Phelps,  and  plaintiff  caused  a  demand  to  be 
made  upon  said  officials  for  the  payment  of  the  amoimt  of 
plaintiff 's  said  claim,  but  no  part  thereof  has  been  paid; 
that  more  than  thirty  days  have  elapsed,  since  the  presen- 
tation of  said  claim  as  aforesaid,  and  one  year  has  not 
elapsed  since  plaintiff's  said  cause  of  action  accrued. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  five  thousand  ($5,000)  dollars,  with  interest 
from  March  10th,  1907,  besides  the  costs  of  this  action. 

W.  Smith  O'Brien, 
Plaintiff's   Attorney, 
No.  50  Seneca  Street, 

[VenficcUion.]  Geneva,  N.  Y, 


t( 


A" 


To  the  village  of  Phelps,  in  the  county  of  Ontario, 
New  York;  George  R.  Clark,  president;  R.  A.  McMulien, 
John  Q.  Palmer,  Herbert  C.  VanSickle  and  Joel  , 

trustees  of  said  village;  W.  D.  Norton,  treasurer;  and 
William  H.  Comford,  clerk: 

Gentlemen : 

Please  take  notice,  that  the  undersigned  Cathryne 
Stack,  whose  residence  is  Ontario  street,  in  said  village 
of  Phelps,  has  a  claim  against  said  village  of  Phelps  for 
damages  on  account  of  personal  injuries  sustained  by  her 
from  a  fall  on  a  sidewalk  in  said  village,  of  which  the 
following  is  a  brief  statement,  to  wit: 

The  time  when  said  injuries  were  sustained  was  the 
10th  day  of  March,  1907,  at  about  ten  o'clock  in  the  fore- 
noon. 
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The  place  where  said  mjuries  were  sustained  was  on 
the  sidewalk  on  the  south  side  of  Ontario  street  in  said 
village  of  Phelps,  a  short  distance  westerly  or  south- 
westerly from  the  intersection  of  said  street  with  Main 
street  in  said  village,  and  in  front  of  the  residence  of  Dr. 
William  White. 

The  nature  of  the  injuries  received  consisted  of  fracture 
and  dislocation  of  the  bones  of  the  left  arm,  injuries  to  the 
head,  back  and  spine,  resulting  from  a  fall  on  the  sidewalk 
at  the  time  and  place  aforesaid,  which  injuries  have  caused 
and  will  cause  claimant  great  pain  and  suffering,  loss  of 
time  and  damage,  for  all  of  which  claimant  claims  to  be 
entitled  to  be  reimbursed. 

And  you  will  please  take  notice,  that  this  claimant 
alleges  her  injuries  to  have  been  caused  by  and  that  such 
injuries  resulted  from  falling  upon  such  sidewalk  at  the 
time  and  place  aforesaid,  which  fall  was  caused  by  said 
sidewalk  being  in  a  dangerous  condition;  that  such  danger- 
ous condition  was  due  to  the  negligence  of  the  said  village 
of  Phelps,  and  its  agents  and  officials,  to  whom  such  dan- 
gerous condition  was  well  known,  or  should  have  been 
known  by  the  exercise  of  reasonable  diligence;  and, 

That  by  reason  of  the  premises  claimant  alleges  that 
she  has  sustained  damages  in  the  smn  of  five  thousand 
($5,000)  dollars,  demand  for  the  payment  of  which  is 
hereby  made  upon  you,  in  default  of  which  pa}anent  an 
action  will  be  conmienced  for  the  recovery  thereof. 

Dated  at  the  village  of  Phelps,  N.  Y.,  April  15th,  1907. 

Yours,  etc., 
Cathryn  Stack, 

[Venficatian.]  Claimant. 
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Flora  Carson,  Respondent,  v.  Village  of  Dresden, 

Appellant 

(202  N.  Y.  414;  rev'g  137  App.  Div.  927) 

NegUgence;  misnicipal  corporation;  Tillage;  defective  sidewalk; 
insufficient  notice  of  accident  and  claim  ^ ;  waiver  of  notice  by 
stipulation  at  trial 

1.  A  notice  of  injury  and  intent  to  sue  for  a  personal  injury  due 
to  a  defective  sidewalk,  under  §  341  (formerly  §  322)  of  the 
Village  Law,  in  the  following  form :  '^  I  claim  a  cause  of  action 
against  said  Village  of  Dresden  for  S5,0(M),  by  reason  of  de- 
fects in  a  sidewalk  in  said  village  on  Seneca  street  and  the 
following  is  a  statement  of  such  cause  of  action:  On  the  12th 
day  of  January,  1907,  I  was  walking  along  said  street  and 
stepped  upon  a  plank  which  was  loose  and  my  feet  went  into 
a  hole,"  is  not  sufficient  as  a  statement  of  the  place  where  the 
accident  happened. 

2.  Assuming,  but  not  deciding,  that  an  attorney  defending  an 
action  against  a  village  can  waive  the  filing  of  a  proper  notice 
against  the  village  imder  §341  of  the  Village  Law  (as  to 
which  doubt  is  expressed),  such  a  waiver  is  not  effected  by 
an  admission  upon  the  trial  that  a  notice  was  served  as  alleged 
in  the  complaint  and  that  the  action  was  commenced  within 
the  time  stated  therein,  but  with  a  further  statement  by  the 
defendant's  counsel  that  he  ''did  not  admit  that  the  notice 
was  a  compliance  with  the  statute." 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  Department, 

I  See  preceding  case  of  Stack  v.  Village  of  Phelps,  ante,  page  552, 
and  the  notice  against  the  village  which  was  held  to  be  sufficient  in  that 
case,  at  page  559.   See  also  Clark  v.  Town  of  Copake,  pod,  page  565. 

S'or  form  of  complaint  from  Coye  v.  Village  of  Norwich,  198  N.  Y. 
573;  aff'g  without  opinion,  128  App.  Div.  932  (no  opinion),  see  Brad- 
BtTRY's  Rules  of  Pleading,  page  661,  and  the  form  of  notice  which  was 
sustained  in  that  case  at  page  669  of  the  same  work.    In  the  Coye 

36 
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afiSrming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict, 

W.  Smith  O^Brien,  for  appellant. 

M.  A.  Leary,  for  respondent. 

Gray,  J.: 

The  plaintiff  brought  this  action  against  the  defendant 
to  recover  damages;  claiming  to  have  sustained  personal 
injuries  in  falling  upon  a  defective  sidewalk.  She  had  a 
verdict  in  her  favor  and  the  judgment  entered  thereon 
has  been  affirmed  by  the  Appellate  Division.  Upon  the 
defendant's  appeal  to  this  court,  several  questions  have 
been  presented ;  but  the  only  one,  which  demands  consid- 
eration, relates  to  the  sufficiency  of  the  statement  of  the 
plaintiff's  claim  filed  with  the  village  clerk.  The  statute 
(Village  Law,  §  322,  Laws  of  1897,  Chap.  414),  provides 
that  ''no  action  shall  be  maintained  against  the  village  for 
damiages  for  a  personal  injury  •  .  .  unless  a  written  veri- 
fied statement  of  the  nature  of  the  claim  and  of  the  time 
and  place  at  which  such  injury  is  alleged  to  have  been 
received  shall  have  been  filed,"  etc.  The  plaintiff  alleged 
in  the  complaint  that  such  a  statement,  following  the 
language  of  the  statute,  was  filed.  The  defendant's  answer 
admitted  that  ''a  statement  of  plaintiff's  alleged  claim 
against  defendant  was  filed";  but  denied  ''that  such 
statement  was  sufficient  under  the  statute."  On  the  trial 
the  plaintiff  did  not  offer  in  evidence  the  statement;  but 
the  defendant,  at  the  conclusion  of  the  plaintiff's  case, 
put  it  in  evidence  and  based  a  motion  for  a  nonsuit  upon 
its  inadequacy  imder  the  requirements  of  the  Village  Law. 
The  motion  was  denied  and  the  ruling  was  excepted  to. 
The  statement  was  addressed  to  the  trustees  and  village 

case  the  plaintiff  slipped  on  ice  on  the  sidewalk.  For  various  forma 
of  complaints  in  actions  for  negligence  agtdnst  municipal  corporations 
see  Bradbxtrt'b  Rules  of  Pleading,  pages  661,  ei  seq,,  and  1  Bsad- 
bubt's  Forms  of  Pleading,  pages  331  et  8eq. 
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clerk  and  read  as  follows:  ''I  claim  a  cause  of  action 
against  said  Village  of  Dresden  for  $5;000;  by  reason  of 
defects  in  a  sidewalk  in  said  village  on  Seneca  street  and 
the  following  is  a  statement  of  such  cause  of  action :  On  the 
12th  day  of  January,  1907, 1  was  walking  along  said  street 
and  stepped  upon  a  plank  which  was  loose  and  my  feet 
went  into  a  hole";  continuing  by  stating  the  nature  of  her 
fall  and  consequent  injury.  This  statement  of  the  plain- 
tiff's claim  was  not  a  compliance  with  the  provision  of  the 
Village  Law;  for  it  failed  to  give  any  description  of  the 
place  where  the  accident  happened.  Seneca  street  is  three- 
quarters  of  a  mile  in  length  and  this  notice  does  not  give 
the  slightest  indication  upon  which  side  of  the  street, 
or  in  what  part  of  it,  the  plaintiff  fell.  As  we  held  in  the 
case  of  Purdy  v.  City  of  New  York,  193  N.  Y.  521,  the 
statute  requires  "such  a  statement  as  will  enable  the 
municipal  authorities  to  locate  the  place  and  fix  the  time 
of  an  accident."  In  that  case  a  notice  was  held  to  be  fa- 
tally defective,  which  stated,  ''Whilst  walking  along  the 
sidewalk  on  Milford  street.  Borough  of  Brooklyn,  in  the 
night  time,  I  was  caused  to  fall  into  an  opening,  gully,  or 
trench  running  across  said  sidewalk,"  etc.,  page  523.  There 
was  even  an  attempt  at  greater  particularity  than  in  this 
case,  in  referring  to  the  trench ;  but  it  was  held  that,  with 
a  street  a  mile  in  length,  such  a  statement,  not  fixing  the 
side  of  it,  or  a  point  in  it,  had  failed  to  comply  with  the 
law.  The  statute  was  not  intended  to  make  difficult  the 
recovery  of  any  just  claim  for  damages;  it  was  intended 
to  protect  the  municipality,  as  far  as  reasonably  possible, 
by  requiring  that  a  notice  of  the  claim  be  given,  which 
shall  apprise  it  sufficiently  for  the  purposes  of  an  investi- 
gation by  its  officials  into  the  merits.  There  was  no  rea- 
son for  the  plaintiff's  failure  to  comply,  at  least  substan- 
tially, with  the  statute  and  for  her  filing  so  vague  a 
statement  of  the  occiu'rence. 

It  is  contended,  however,  by  the  plaintiff  that  the  de- 
fendant  had  stipidated  away  its  right  to  object  to  the 
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sufficiency  of  the  statement  of  her  claim.    Upon  the  op^i- 
ing  of  the  trial  this  took  place:   The  plaintiff's  counsel 
''offered  in  evidence  the  following  admission  and  stipu- 
lation [sic]  J  from  the  record  made  upon  the  trial  of  this 
action  when  it  was  tried  the  first  time,  in  the  following 
words:  Mr.  Leary:  Will  it  be  admitted  that  a  written 
verified  statement  of  the  nature  of  the  claim  in  suit,  and 
the  time  when  and  the  place  where  the  injury  was  received, 
was  filed  with  the  Village  Clerk  as  required  by  statute 
within  six  months  after  the  cause  of  action  had  accrued, 
and  that  the  action  was  not  conunenced  until  after  the 
expiration  of  thirty  days  after  the  claim  was  filed,  but 
was  commenced  within  a  year  after  the  cause  of  action 
had  accrued?     Mr.  O'Brien:  We  admit  the  filing  and 
service  of  the  notice  as  alleged  in  the  complaint,  and  that 
the  action  was  commenced  within  the  time  stated  therein." 
Thereupon  the  defendant's  counsel  stated  that  he  did  ''not 
admit  the  notice  was  a  compliance  with  the  statute." 
The  trial  court  held  with  the  plaintiff,  that  the  stipulation 
was,  and  remained,  effective  as  a  waiver.    In  so  holding 
the  court  erred.    I  think  that  the  admission  of  defendant's 
counsel,  relied  upon,  was  no  broader  than  a  concession  as 
to  the  filing  and  service  of  the  statement,  as  the  complaint 
had  alleged,  and  that  was  not  a  waiver  of  the  right  to 
object  to  its  sufficiency  under  the  statute.     The  filing 
of  the  statement  was  a  condition  precedent  to  the  main- 
tenance  of   the   action.    ''No    action    shall   be   main- 
tained .  .  .  unless    a    written    verified    statement  .  .  . 
shall  have  been  filed,"  is  the  language  of  §  322  of  the  Vil- 
lage Law  and  that  makes  it  essential  to  the  cause  of  action 
that  the  statement,  as  prescribed,  be  alleged  and  proved. 
The  provision  is  prohibitive  of  a  recovery  until  perform- 
ance be  shown.    Winter  v.  City  of  Niagara  Falls,  190  N, 
Y.  198;  Curry  v.  City  of  Buffalo,  135  id.  366;  Reining  v. 
City  of  Buffalo,  102  id.  308.    If  we  might  assume  that 
the  defendant's  counsel  could  waive  the  requirement  of 
the  statute,  as  to  which  I  have  grave  doubts,  there  still 
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remains  the  insuperable  difficulty  that  the  admission 
of  ^'filing  and  service  of  the  notice  as  alleged  in  the  com- 
plaint" was  not  effective  for  anything,  if  the  statement 
itself  was  insufficient  in  law.  That  is  to  say,  the  ad- 
mission left  it  still  to  be  determined  as  a  question  of  law, 
whether  the  statement  alleged  in  the  complaint  to  have 
been  filed  was  a  sufficient  compliance  with  the  statute. 
I  advise  that  the  judgment  of  the  Appellate  Division 
and  of  the  Trial  Term  should  be  reversed  and  that  a  new 
trial  be  ordered,  with  costs  to  abide  the  event. 

CJuLLEN,  Ch.  J.,  Haiqht,  Vann,  Werner,  Hiscocs: 
and  Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


Flossie  Clark,  an  Infant,  by  Frank  Clark  her  Guardian 
ad  litem,  Appellant,  v.  The  Town  of  Copake,  Respondent 

(142  App.  Div.  202;  Third  Department,  January  4th,  1911) 

Negligence;  municipal  corporation;  town;  highway  law;  sufficiency 

of  notice  of  injury;  complaint 

1,  A  notice  of  claim  imder  §  74  (formerly  §  16)  of  the  Highway 
Law,  which  states  the  date  of  the  accident,  its  location  and 
the  injuries  received  is  sufficient  to  sustain  the  action  against 
the  town. 

2.  While  an  action  against  a  town  for  injuries  caused  by  reason 
of  a  defective  highway  can  be  maintained  only  upon  showing 
that  the  injiury  was  caused  by  reason  of  the  negligence  of  the 
town  superintendent,  it  is  sufficient  in  the  complaint  to  allege 
that  the  injury  was  caused  by  reason  of  the  negligence  of  the 
town,  which  allegation  will  support  evidence  to  show  the 
negligence  of  the  town  superintendent.^ 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme 
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Court  in  favor  of  the  defendant,  entered  upon  the  dis- 
missal of  the  complaint  by  direction  of  the  court  at  the 
close  of  plaintiff's  case. 
Reverned. 

Dan  J.  Cfleasan,  {George  Wood  of  counsel),  for  the  appel- 
lant. 

John  L.  CrandeU,  for  the  respondent. 

Smith,  P.  J.: 

The  action  is  for  injuries  caused  by  the  n^Iigenoe  of 
the  highway  conmiissioner  of  the  defendant  town,  by 
reason  of  which  the  plaintiff  was  thrown  from  a  wagon  and 
injured.  Notice  of  the  injury  was  duly  served  within  six 
months  after  the  cause  of  action  accrued,  which  notice  has 
been  held  insufficient  by  the  learned  trial  judge.  The 
notice  reads  as  follows: 

"CoPAKE  Iron  Works,  N.  Y.,  Dec.  23, 1908 
"To  Fred  Holsapple,  Supervisor  of  the  Town  of  Copake^ 
"  Columbia  County,  N.  Y. : 
"Please  take  notice,  that  while  I,  Flossie  Clark,  was 
lawfully  driving  upon  the  public  highway  leading  westerly 

• 

of  the  Highway  Law  were  learranged  and  the  former  §  16  became  §  74. 
The  words  ''town  superintendent"  were  also  substituted  in  the  new 
statute  for  the  words  ''commisffloner  of  highways''  in  the  old  statute. 
The  cause  of  action  therefore  arises  by  reason  of  the  negligenoe  of  the 
town  superintendent.  BtdioeU  v.  Tovm  of  Murray,  40  Hun,  190;  far- 
man  V.  Town  of  Ellington,  46  Hun,  41;  aff'd  124  N.  Y.  662;  Barber  v. 
Toum  of  New  ScoOand,  88  Hun,  522;  34  Supp.  968;  aff'd  147  N.  Y.  722. 
It  is  customary  to  allege  in  the  complaint  that  the  injury  was  caused 
by  the  n^igence  of  the  town  superintendent  (commissioner  of  high- 
ways) and  usually  the  allegation  is  that  the  injury  was  due  to  the  neg- 
ligence of  both  the  defendant  and  the  town  superintendent  (commis- 
sioner of  highways).  See  complaint  from  Walker  v.  Town  of  PitUfidii 
198  N.  Y.  559;  afif'g  without  opinion,  126  App.  Div.  938,  no  opinion,  id 
Bradbury's  Rules  of  Pleading,  page  682,  and  the  compUdnt  from 
Shears  v.  Town  of  Union  Vale,  198  N.  Y.  573;  aff'g  without  opinion,  129 
App.  Div.  925,  no  opinion;  id.,  page  687. 
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from  Copake  Iron  Works  Station  past  the  Catholic  Church 
near  house  occupied  by  Ward  Morson,  in  said  Town  of 
Copake,  Columbia  County.,  N.  Y.,  on  the  2d  day  of  July, 
1908,  the  wagon  in  which  I  was  riding  at  said  place  was 
upset  and  I  was  thrown  to  the  ground,  receivmg  serious 
injuries,  to  wit:  A  broken  arm  and  other  injmies  to  my 
person,  and  whereby  I  have  been  permanently  injured. 

''That  at  said  time  and  place  said  road  was  in  a  defective, 
imsafe  and  dangerous  condition,  by  reason  of  which  said 
wagon  was  upset  as  aforesaid. 

''That  by  reason  of  the  facts  aforesaid,  I  sustained  se- 
rious loss  and  damage  and  permanent  injuries,  to  my  dam- 
age in  the  sum  of  Five  Thousand  Dollars,  for  which  said 
damage  and  amount  the  above  named  Town  of  Copake  is 
indebted  to  me,  and  that  I  hereby  file  a  claim  against  said 
Town  for  said  amount  aforesaid,  piu*suant  to  statute  in 
such  case  made  and  provided. 

"Dated  December  23,  1908. 

"Miss  Flossie  Clark." 

This  notice  gives  the  date  of  the  accident,  its  location, 
the  injuries  received,  and,  in  our  judgment,  suflSciently 
describes  its  cause.  Bertolami  v.  United  Engineering  & 
C.  Co. J  198  N.  Y.  71 ;  Quinn  v.  Tovm  of  Sempronius,  33 
App.  Div.  73;  Spencer  v.  Tovm  of  Sardinia,  42  id.  478. 

Defendant  seeks  to  sustain  this  judgment  also  upon 
the  ground  that  the  complaint  does  not  state  a  cause  of 
action.  The  material  part  of  the  complaint  is  contained 
in  paragraph  IV,  which  reads  as  follows: 

"IV.  That  on  or  about  the  2d  day  of  July,  1908,  the 
plaintiff  was  being  driven  in  a  wagon  along  the  public 
highway  leading  westerly  from  Copake  Iron  Works  Sta- 
tion past  the  Catholic  Church,  in  said  Town  of  Copake, 
Columbia  Coimty,  New  York;  that  while  so  being  driven 
upon  said  highway,  and  without  the  fault  or  negligence 
of  the  plaintiff,  and  by  reason  of  the  narrowness  and  def ec- 
tive  condition  and  construction  of  said  highway,  and  by 
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reason  of  the  n^ligence  of  the  defendant,  the  wagon  in 
which  the  plaintiff  was  being  driven  as  aforesaid  was 
overturned  and  upset,  and  this  plaintiff  thrown  with 
great  violence  to  the  ground,  whereby  her  left  ann  was 
broken  and  permanently  injured,  and  whereby  she  received 
other  bruises,  contusions  and  injuries  to  her  head,  neck, 
breast,  back  and  limbs,  and  whereby  the  plaintiff  has  been 
permanently  injured  to  her  damage  in  the  sum  of  Five 
Thousand  Dollars,  and  which  said  injuries  were  caused 
by  the  negligence,  inattention  and  carelessness  of  the  said 
defendant." 

It  is  imdoubtedly  true  that  the  town  is  only  liable  in 
cases  in  which  formerly  the  commissioner  of  highways  was 
liable  for  his  own  negligence.  An  allegation,  however,  of 
a  defective  condition  of  the  highway,  when  coupled  with 
the  allegation  of  the  negligence  of  the  town  in  permitting 
such  condition,  should  fairly  be  construed  to  be  an  allega- 
tion of  the  negligence  of  the  highway  commissioner  of  the 
town.  No  one  is  misled  by  this  form  of  allegation,  the 
pleading  has  served  its  intended  purpose,  and  in  our  judg- 
ment it  would  be  hjrpercritical  to  hold  the  complaint  de- 
fective because  of  a  failure  to  allege  the  negligence  of  the 
particular  officer  for  whose  act  the  town  is  made  liable. 
We  think  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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Fi^Ria^z  ZiEGFELD,  Jr.,  Respondent,  v.  Nora  B.  Nor* 
WORTH  and  Jack  Norworth,  Appellants 

(202  N.  Y.y  memo.;  dismiasing  appeal  from  142  App.  Div.  937,  no 

opinion) 

Dismissiiig  appeal  to  court  of  appeals;  question  become  academic 

by  lapse  of  time  ^ 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     - 

The  motion  was  made  upon  the  grounds: 

First.  That  the  injunction  granted  by  the  final  decree 
having  expired,  the  appeal  presented  nothing  but  an 
academic  question. 

Second.  That  no  appeal  lay  to  the  Court  of  Appeals  to 
review  an  allowance  of  costs  in  an  equity  action. 

Third.  That  said  court  might  not  review  the  question  as 
to  the  propriety  of  the  award  of  costs,  having  no  juris- 
diction to  review  the  subject-matter  of  the  final  judg- 
ment, namely,  the  granting  of  an  injimction  the  duration 
of  which  had  expired,  and  that  the  appeal  presented  only 
questions  of  fact  not  reviewable  by  the  Court  of  Appeals. 

David  Gerber,  for  motion. 


^  The  decree  in  this  case  restrained  the  defendants  from  '^  rendering 
their  professional  services  as  actors  and  singers  for  any  other  person, 
firm  or  corporation  than  that  of  the  plaintiff"  mitil  the  expiration  of 
the  contract  between  the  parties,  to  wit,  mitil  February  25, 1911.  The 
defendants  appealed  from  this  decree  and  filed  the  notice  of  appeal  in 
the  Court  of  Appeals  one  day  before  the  contract  expired,  to  wit,  on 
February  24,  1911.  The  plaintiff  on  the  motion  to  dismiss  the  appeal 
cited  the  following  cases:  WiUiams  v.  Montgomery,  148  N.  Y.  519; 
Bryant  v.  Thompson,  128  N.  Y.  426;  Crosby  v.  Stephan,  87  N.  Y.  606; 
Van  Odder  v.  Van  Gelder,  84  N.  Y.  658. 
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Benjamin  N.  Cardozo  and  William  Klein  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


American  Cutlery  Company,  Respondent,  v.  Cecii«  E. 

Alexander,  Appellant 

(72  Misc.  380,  Supreme  Court  Appellate  Tenn;  June,  1911) 

Pleadixif  foreign  judgment  of  court  of  limited  juxisdiction  in  action 
in  the  Municipal  Court  of  the  City  of  New  York 

1.  In  an  action  in  the  Municipal  Court  of  the  City  of  New  York, 
on  a  judgment  of  a  foreign  court  of  limited  jurisdiction,  the 
facts  showing  jimsdiction  of  the  person  of  the  defendant  and 
of  the  subject  matter  of  the  action  must  be  pleaded;  it  is  not 
sufficient  to  allege  that  the  judgment  was  duly  given  or  made 
under  §  168  of  the  Municipal  Court  Act.^ 

Appeal  by  the  defendant  from  a  judgment  and  order 
of  the  Mmiicipal  Court  of  the  city  of  New  York,  borou^ 
of  Manhattan,  seventh  district,  overruling  defendant's 
demurrer  to  the  complaint. 

Reversed. 


^  If  a  judgment  of  a  foreign  court  of  limited  jurisdiction  cannot  be 
pleaded  by  general  allegation  under  §  161  of  the  Municipal  Court  Act 
there  is  no  reason  why  such  a  judgment  can  be  pleaded  in  that  mannv 
imder  §  532  of  the  Code  of  Civil  Procedure.  See  form  of  Complaint 
which  complies  with  this  decision  post,  page  573.  Also  form  of  exempli- 
fied copy  of  Justice's  docket  to  prove  a  judgment  of  a  foreign  Justice, 
in  conformity  with  Code  Civ.  Pro.,  §§  948,  949,  post,  page  576.  As 
to  the  sufficiency  of  such  a  transcript  and  the  certification  thereof 
see  Huie  v.  Dewre,  138  App.  Div.  677;  123  Supp.  12. 

The  old  common-law  rule  that  in  an  action  on  a  judgment  the  facts 
conferring  jurisdiction  must  be  set  out  in  the  complaint  still  prevails 
in  actions  in  justices'  courts,  as  §  532  of  the  Code  of  Civil  Procedure, 
is  limited  by  §  3347,  subdivision  4,  to  certain  courts  of  record.  Griffg  v. 
Reed,  26  Misc.  298;  56  Supp.  1093. 
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Hamilton  R.  Sguier,  for  appellant. 
WiMam  Wallace  Young,  for  respondent. 

Seabtjry,  J. : 

The  complaint  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  demurrer,  which  was  interposed 
to  it  upon  this  groimd  should  have  been  sustained. 

The  judgment  sued  upon  was  rendered  in  a  Justice's 
Court  in  the  State  of  New  Jersey,  It  is  conceded  that,  if 
the  allegation  that  the  judgment  was  docketed  in  the 
Court  of  Common  Pleas  is  to  be  interpreted  as  equivalent 
to  an  allegation  that  the  judgment  sued  upon  became  a 
judgment  of  a  court  of  record,  the  Municipal  Court  is 
without  jurisdiction.  Mun.  Ct.  Act,  §  1,  subd.  6.  If  we 
disregard  the  allegation  that  the  judgment  was  docketed 
in  the  Coiuii  of  Common  Pleas,  it  appears  that  the  judg- 
ment sued  upon  was  rendered  in  an  inferior  court  of  limited 
jurisdiction.  I  do  not  think  that  §  168  of  the  Municipal 
Coml)  Act  applies  to  a  judgment  entered  in  a  court  of 
limited  jurisdiction  of  a  foreign  State.  Halstead  v.  Blade, 
17  Abb.  Pr.  227,  does  not  so  decide.  In  that  case  the 
foreign  judgment  sued  upon  was  rendered  in  a  court  of 
record  having  general  jurisdiction.  In  McLaughlin  v. 
Nichols,  13  Abb.  Pr.  244,  the  distinction  between  actions 
upon  judgments  of  courts  of  general  and  limited  jurisdic- 
tion was  pointed  out,  and  the  court  declared  that  the 
complaint  upon  a  judgment  of  a  foreign  court  of  inferior 
jiuisdiction  must  set  forth  the  facts  showing  that  the 
court  had  jurisdiction  of  the  subject  matter  and  of  the 
person  of  the  defendant.  Proof  of  these  facts  is  necessary 
in  order  to  permit  a  recovery  upon  a  judgment  of  an  in- 
ferior court  of  a  foreign  State.  Huie  v.  Devore,  138  App. 
Div.  677;  123  Supp.  12.  In  my  opinion  §  168  of  the 
Mimicipal  Court  Act  has  no  application  to  the  judgments 
of  foreign  courts  of  Hmited  and  inferior  jurisdiction.  In 
HoUister  v.  HoUister,  10  How.  Pr.  532,  539,  the  court  said: 
''It  appears  to  be  conceded,  that  §  161  of  the  Code  does 
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not  apply  to  foreign  judgments;  and  it  would  seem  to 
follow,  from  this,  that  a  general  averment  of  jurisdiction 
of  a  foreign  tribunal  would  not  be  sufficient.'' 

Judgment  and  order  reversed  and  demurrer  sustained, 
with  costs,  with  leave  to  plaintiff  to  plead  over  within 
five  days,  upon  payment  of  costs  in  this  court  and  in  the 
court  below. 

Lehman,  J.,  concurs. 

Gerard,  J.  (dissenting) : 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  and  on  the  ground  that  the  Municipal  C!ourt 
did  not  have  jurisdiction  of  the  subject-matter  of  the 
action.  The  demurrer  was  overruled,  with  leave  to  de- 
fendant to  withdraw  the  demurrer  and  answer  on  payment 
of  ten  dollars  costs,  but  defendant  stood  on  the  demurrer 
and  now  appeals  from  the  judgment  rendered  in  favor  of 
plamtiff  which  was  thereupon  given. 

The  complaint  is  based  on  a  judgment  of  a  Justice's 
Court  ia  New  Jersey  and  is  drawn  on  the  theory  that  in 
pleading  a  foreign  judgment  §  168  of  the  Municipal  Court 
Act  applies.  This  section  provides  that,  in  pleading  a 
judgment  or  determination  of  a  court  or  officer  of  special 
jurisdiction,  it  is  not  necessary  to  recite  the  facts  conferring 
jurisdiction,  but  the  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made,  etc.  This  section 
is  the  same  as  §  532  of  the  Code,  and  there  was  a  similar 
section  in  the  old  Code. 

If  this  section  does  not  apply  to  a  foreign  judgment  then 
the  demurrer  should  have  been  sustained,  because  the 
complaint  does  not  state  the  facts  conferring  jurisdiction. 
HaJsiead  v.  Blade,  17  Abb.  Pr.  227,  directly  decides  that 
the  Code  section  includes  a  foreign  judgment.  In  De 
Nobele  v.  Lee,  61  How.  Pr.  272,  the  court  expressly  stated 
that  this  question  was  not  decided  and  the  decision  was 
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put  on  other  grounds;  and  in  the  McLaughlin  case  the 
decision  was  on  the  ground  that  the  complaint  did  not 
comply  with  the  Code  section.  McLaughlin  v.  Nichohy 
13  Abb.  Pr.  244. 

If  this  action  was  brought  on  a  judgment  of  a  court  of 
record,  the  Municipal  Covrt  would  not  have  jiuisdiction; 
but  I  am  of  opinion  that  the  statement  in  the  complaint 
that  the  judgment  was  transcripted  and  docketed  in  the 
Coiu-t  of  Common  Pleas  may  be  regarded  as  surplusage. 
There  is  no  allegation  that  the  judgment  thereby  became 
a  judgment  of  the  Court  of  Common  Pleas.  The  judgment 
should  be  aflSrmed,  with  costs. 

Judgment  reversed. 


Fonn  No.  69 

Comiilaint  on  a  judgment  of  a  court  of  limited  jurisdiction  of  a  foreign 

stated 

Municipal  Court  of  the  city  of  New  York: 
Borou^  of  Manhattan :  First  district. 


A.B., 

Plaintiff, 
against 
The  E.  F.  Company, 

Defendant. 


The  plaintiff  A.  B.,  by  his  attorney,  C.  D.,  complaining 
of  the  defendant.  The  E.  F.  Company,  alleges : 

I.  That  the  plaintiff  is  a  resident  of  the  State  of  New 
York,  and  the  defendant  is  a  foreign  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  (or  is  a  domestic  corporation). 

II.  That  at  all  the  times  hereinafter  mentioned  G.  H. 
was  a  Justice  of  the  Peace  in  and  for  the  Town  of 


^  See  American  CvUery  Co,  v.  Alexandery  antCj  page  570,  and  notes. 
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in  the  County  of  in  the  State  of  ,  and  that 

said  Justice  resided  in  the  said  Town,  County  and  State, 
and  by  virtue  of  the  Laws  of  the  State  of  such 

Justice  of  the  Peace  had  power  to  hold  court,  issue  process 
which  could  be  served  within  the  County  of  in 

said  State,  and  has  jurisdiction  to  hear,  try  and  determine 
actions  on  contracts  to  recover  a  sum  of  money  only,  pro- 
vided the  sum  demanded  did  not  exceed  the  sum  of 
$  {or  otherwise  state  the  jurisdiction  of  the  Justice 

so  as  to  include  the  cause  of  action  in  which  the  judgment 
was  rendered). 

III.  That  on  or  about  the  day  of  i  19    ? 

C.  D.,  the  plaintiff  in  this  action,  duly  commenced  an 
action  against  the  E.  F.  Company,  the  defendant  in  this 
action,  to  recover  a  sum  of  money  only,  to  wit,  the  sum 
of  dollars,  with  interest  from  the  day  of 

,  19    ,  before  said  Justice  of  the  Peace  in  the  Town 
of  ,  and  that  on  said  day  a  summons  in  said  action 

was  duly  issued  by  said  Justice,  and  said  summons  was, 
on  the  day  of  ,  19    ,  in  the  Town  of  , 

County  of  ,  State  of  ,  duly  and  personally 

served  upon  the  said  E.  F.  Company,  the  defendant  named 
in  said  summons,  and  which  said  E.  F.  Company  is  also 
the  defendant  in  this  action,  and  said  defendant  thereafter 
appeared  in  said  action  by  its  attorney  and  defended  the 
same.  (//  the  defendant  voluntarily  appeared  without  the 
service  of  the  summons,  state  that  fact;  or  if  the  defendant 
did  not  appear  state  that  fad).  That  at  the  time  of  the 
service  of  the  said  smnmons  on  the  E.  F.  Company  sfidd  E. 
F.  Company  was  doing  business  in  said  State  of  , 

in  which  said  summons  was  served  {or,  owned  property 
in  the  state  in  which  said  summons  was  served).^ 

^  Serious  questions  relating  to  jurisdiction  may  arise  when  the  de- 
fendant is  a  corporation  created  under  the  laws  of  a  State  other  than 
that  in  which  the  original  action  was  brought.  The  rule  is  ahnost 
universal  now  that  a  foreign  corporation  cannot,  against  its  objection, 
be  sued  in  a  State  in  which  it  neither  does  business  nor  hajs  property. 
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IV.  That  such  proceedings  were  thereafter  duly  had 
in  said  action  that  on  the  day  of  ,  19    ,  a 

judgment  was  duly  made  and  given  by  said  Justice  in 
favor  of  A.  B.,  the  plaintiff  in  this  action^  who  was  also 
the  plaintiff  in  said  action,  against  the  E.  F.  Company, 
the  defendant  in  that  action,  which  said  company  is  also 
defendant  in  this  action,  for  the  sum  of  $  ,  damages 

with  interest,  and  the  sum  of  $  costs  and  disburse- 

ments, making  in  all  the  sum  of  $  ,  which  said  judg- 

Decisions  may  be  found  in  some  of  the  State  courts  to  the  effect  that 
if  an  officer  of  a  foreign  corporation  is  served  with  process  within  the 
state  that  a  personal  judgment  against  the  corporation  can  be  foimded 
on  such  service,  even  though  the  corporation  neither  does  business  nor 
has  property  in  the  State.  That  doctrine  never  prevailed  in  the  Fed- 
eral Courts.  It  has  been  repudiated  in  many  of  the  States,  including 
New  York. 

To  acquire  jurisdiction  in  an  action  against  a  foreign  corporation 
it  is  necessary  to  show  either  that  the  corporation  does  business  in  the 
State  where  the  action  is  begun  or  that  it  has  property  therein.  Upon 
one  of  these  conditions  precedent  being  shown  the  service  of  a  smnmons 
on  an  officer  of  the  corporation,  temporarily  in  the  State,  will  be  up- 
held. 

Therefore,  when  the  judgment  is  against  a  corporation  which  is 
foreign  to  the  State  where  the  judgment  was  secured,  and  the  action 
was  brought  in  a  court  of  limited  jurisdiction,  it  is  necessary  to  show 
that  the  court  had  jurisdiction  of  the  defendant.  To  do  this  it  must 
be  proved  that  the  defendant  had  property  or  was  doing  business  in 
the  State  where  the  judgment  was  entered,  or  that  it  appeared  and 
pleaded  to  the  merits. 

When  the  action  is  on  a  judgment  of  a  court  of  record  of  general 
jurisdiction  and  the  action  is  brought  in  a  similar  court,  and  it  appears 
that  process  was  served  on  an  officer  of  the  defendant  within  the  jmis- 
diction  of  the  Court  rendering  the  judgment,  jurisdiction  will  be  pre- 
sumed, imless  the  defendant  specifically  raises  the  question. 

It  seems,  however,  under  the  doctrine  announced  in  the  case  in  the 
text  (anUf  page  570),  that  jurisdiction  must  be  shown  by  facts  stated 
in  the  complaint.  Therefore,  the  facts  relating  to  jurisdiction  over 
foreign  corporations  must  be  alleged,  and  proved  by  the  matters  con- 
tained in  the  transcript  of  the  proceedings  of  the  justice  (see  post, 
page  576),  if  controverted,  in  the  action  in  the  Mimicipal  or  other 
inferior  Court,  on  the  Justice's  judgment. 
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ment  was  duly  entered  and  docketed  by  said  Justice 
according  to  the  law  and  practice  of  the  State  of  , 

and  no  part  of  said  judgment  has  been  paid. 

Wherefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $  with  interest  from 

the  day  of  »  10    ,  with  the  costs  of  this 

action. 

CD., 
Attorney  for  Plaintiff, 
No.  Street, 

New  York  Qty. 
[Venfication.] 

Farm  No.  70 
Certified  transcript  of  Justice's  docket  > 
(N.  Y.  Code  Civ.  Pro.,  §§  948,  949) 

Justice's  Court. 

County  of  ,  State  of 

A.  B., 

Plaintiff, 
against 
The  C.  D.  Company, 

Defendant. 

January  10,  19  ,  upon  application  of  A.  B.,  summons 
issued  returnable  the  day  of  ,  19    ,  in  an 

action  for  {Here  state  concisely,  but  clearly,  the  cause  of 
action),  in  which  the  plaintiff  demanded  judgment  in  the 
smn  of  dollars  {Or  the  return  of  chattels  therein  spec- 

ified or  other  relief  a^  the  case  may  be). 

{Here  stale  any  provisional  remedy  granted  such  as  at- 
tachment, arrest,  replevin,  etc.,  with  an  accurate  and  clear 


^  See  American  CuUery  Co.  v.  Alexandefy  ante,  page  570,  and  notes. 
See  also  fomi  of  Complaint,  ante,  page  573. 
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sUxlemml  of  aJl  'proceedings  had  thereon  including  retumsy 
disposition  of  property,  etc.) 

January  10, 19  .  The  summons  placed  in  the  hands  of 
E.  F.,  constable  of  the  Town  of  ,  in  the  County  of 

,  for  service. 

Januaiy  12,  19  .  Constable  E.  F.,  made  return  cer- 
tifying that  he  served  the  summons  herein  on  the  defend- 
ant, The  C.  D.  Company,  on  the  ,  day  of  , 
19  ,  by  delivering  to  and  leaving  with  G.  H.,  an  officer, 
to  wit,  the  president,  of  said  The  C.  D.  Company,  a  cor- 
poration, a  true  copy  thereof,  at  ,  in  the  Town  of 
,  in  the  Coimty  of  and  State  qf  , 
and  further  certifying  that  he  knew  the  person  so  served 
to  be  the  said  G.  H.,  the  president  of  The  C.  D.  Company, 
the  corporation  described  in  the  simimons  as  the  de- 
fendant in  this  action. 

January  ,  19  .  The  plaintiff  appeared  in  person 
and  by  his  attorney,  I.  J.,  and  made  oral  (written)  com- 
plaint against  the  defendant  as  follows:  {Staie  complaint). 
The  defendant  appeared  by  K.  L.,  its  attorney,  and  made 
oral  (written)  answer  to  the  complaint  as  follows :  (Staie 
answer).  Or,  the  defendant  appeared  by  K.  L.,  its  at- 
torney, and  made  objection  that  this  court  did  not  have 
jurisdiction  of  this  cause,  on  the  groimd  that  (state  it) 
which  objection  was  overruled,  to  which  ruling  the  de- 
fendant excepted,  and  thereupon  the  defendant  made 
oral  (written)  answer  to  the  complaint  as  follows:  (State 
answer).  (Or,  after  word  excepted;  whereupon  the  de- 
fendant withdrew  from  the  case  and  refused  to  proceed 
further  therein.)  * 

The  defendant  thereupon  demanded  a  jury  trial.  Case 
adjoiuned  to  the  day  of  >  19    ,  and  con- 

stable directed  to  smnmon  a  jury  for  said  date. 

January  ,  19  .  Plaintiff  and  defendant  appeared 
by  their  respective  attorneys.    Jury  called  and  examined 


1  See  note  to  complaint  ante,  page  574. 
37 
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by  attomeyB  for  both  parties  who  announced  the 
was  Batisfactory  to  them.   Jury  thereupon  duly  swor 

M.  N.,  called  as  a  witness  and  aftra-  beii^  duly  i 
testified  on  behalf  of  the  plaintiff. 

Cross-examined  by  defendant's  counsel. 

Plaintiff's  case  closed. 

Defendant's  counsel  moved  to  dismiss  complaint  o 
grounds  {sMing  them). 

Motion  denied;  defendant  excepts. 

O.  P.,  called  as  a  witness  and  after  being  duly  a 
testified  in  favor  of  the  defendant. 

Cross-examined  by  plaintiff's  counsel. 

Defendant's  case  closed. 

Q.  R.,  called  as  a  witness  and  f^ter  being  duly  s 
testified  on  behalf  of  the  plaintiff  in  rebuttal. 

Cross-examined  by  defendant's  counsel. 

Plaintiff's  rebuttal  closed.  Defendant's  counse 
newed  motion  to  dismiss  the  compl^nt  on  the  gro 
{stating  them). 

Motion  denied.    Exception  by  defendant. 

Defendant's  counsel  sums  up. 

Plaintiff's  counsel  sums  up. 

Juetiqe  charged  the  jury. 

Jury  retu^  for  deliberation  in  custody  of  constabb 

Jury  returned  and  announced  verdict  in  favor  (ri 
plaintiff  for  the  sum  of  dollars. 

Costs  of  plaintiff  taxed  at 

Adjudged  that  the  plaintiff,  A.  6.,  recover  of  th( 
defendant,  The  C.  D.  Company,  the  sum  of  dc 

damages  and  dollars  costs,  making  in  all  the 

of  dollars  and  that  the  plaintiff  have  «ceci 

therefor. 

X.Y., 
Justice  of  the  Peai 

February     ,  19    .    Execution  in  sum  of  dc 

in  above  judgment  issued. 
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March      ,  19    .    Execution  returned  nvUa  bona  by 
constable  of  the  Town  of  ,  Ck)unty  of 

Justice  of  the  Peace. 


State  of  1 


County  of 

I,  X.  Y.,  Justice  of  the  Peace  in  the  Town  of  , 

County  of  ,  in  the  State  of         *    ,  do  hereby  cer- 

tify that  the  foregoing  annexed  transcript  is  a  true  and 
in  all  respects  a  correct  transcript  from  my  docket  book 
as  such  justice,  of  a  judgment  rendered  by  me,  and  of  my 
minutes  of  the  proceedings  in  the  cause  previous  to  the 
judgment,  and  of  the  issuing  and  return  of  an  execution 
on  said  judgment;  and  I  further  certify  that  I  reside  in 
the  County  of  ,  in  the  State  of  ,  and  that  I 

had  jiuisdiction  as  such  justice  of  the  peace  of  said  cause 
specified  in  said  transcript  in  which  A.  B.  was  the  plaintiff 
and  The  C.  D.  Company  Was  the  defendant,  in  which 
cause  said  judgment  was  rendered. 

In  witness  whebeof  I  have  set  my  hand  at  ,  in 

the  County  of  ,  in  the  State  of  ,  this 

day  of  ,  19    . 

Justice  of  the  Peace. 

AXrrHENTICATION  OF  TBANBCBIPT  OF  A  JUSTICE'S  JUDGMENT 

State  of 
County  of 

I,  A.  B.,  Clerk  of  the  County  of  ,  in  the  State  of 

New  York,  and  also  Clerk  of  the  Court  of  Common  Pleas 
(or  other  Court)  in  the  County  of  which  said 

Court  is  a  court  of  record,  do  hereby  certify  that  X.  Y., 
the  person  who  subscribed  the  certificate  attached  to  the 
annexed  (or  foregoing)  transcript  was  at  the  date  of  the 
judgment  therein  described,  a  Justice  of  the  Peace  of  the 
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County  of  ,  State  of  ,  and  resided  in  said 

County,  and  I  further  certify  that  the  signature  tha:eto 
is  in  the  own  handwriting  of  said  X.  Y.,  said  Justice  of  the 
Peace. 

In  witness  whebeof  I  have  hereunto  set  my  hand  and 
the  seal  of  said  Court  at  ,  in  the  County  of  , 

in  the  State  of  ,  on  this  day  of  ,19   . 

(L.  S.) 


Joshua  J.  Wabben,  Appellant,  v.  William  Wabben, 
Defendant,  and  Mabt  Rupobt,  et  oZ.,  Respondents 

(203  N.  Y.  250;  October,  1911) 


Cocts;  extra  allowance;  partition;  sepaxmte  bOls  to  plaintiffs  and  de- 
fendants; amounts  allowed  to  each  and  apportionment  thereof 

1.  In  no  event  can  the  total  allowance  in  actions  for  partition 
exceed  five  per  centum  upon  the  value  of  the  subject-matter 
involved. 

2.  For  the  purpose  of  fixing  the  allowance  which  may  be  made 
to  the  plaintiff,  the  value  of  the  subject-matter  involved  is 
the  value  of  the  whole  property,  and  for  the  purpose  of  fixing 
the  allowance  to  any  defendant,  the  v^ue  of  that  particular 
defendant's  interest  is  the  value  of  the  subject-matter  in- 
volved. 

3.  The  limitation  that  in  no  event  shall  the  allowances  to  a 
plaintiff,  or  to  a  party  or  two  or  more  parties  on  the  same 
side  exceed  $2,000,  means  that  the  aUowance  to  a  plaintiff 
cannot  exceed  $2,000,  and  the  allowance  to  all  the  defendants, 
considered  as  a  class  or  "side,"  shall  not  exceed  another 
$2,000. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  de- 
partment, which  aflSrmed  an  order  of  Special  Term  strik- 
ing out  provisions  for  extra  allowances  of  costs  from  a 
judgment  in  partition. 
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H.  D.  Wright,  William  C.  MiUs,  W.  W.  Smith  and  A.  C. 
Houghton,  for  appellants. 

Alfred  D.  Dennison,  for  respondents. 

Werner,  J. : 

This  is  an  action  for  partition  of  real  property,  in  which 
the  court  at  Special  Term  fell  into  the  error  of  granting 
extra  allowances  of  costs  which  were  so  obviously  unauth- 
orized that  the  same  court,  upon  motion  of  certain  de- 
fendants who  had  not  answered  and  had  been  awarded 
no  costs,  vacated  its  first  order  and  then  refused  to  allow 
any  costs  beyond  those  which  were  regularly  taxable. 
From  the  order  embodying  this  latter  decision,  the  attor- 
neys for  the  plaintiff  took  an  appeal  to  the  Appellate 
Division  where  there  was  an  imanimous  afi5nnance,  with 
permission  to  appeal  to  this  coiu*t  upon  two  questions 
which  have  been  certified  to  us.  These  questions  are  as 
follows : 

"1.  In  a  partition  suit  where  several  different  attorneys 
appear  for  several  different  defendants  and  file  answers 
creating  issues,  can  the  trial  court,  in  the  exercise  of  its 
discretion  imder  section  3253  of  the  Code  of  Civil  Pro- 
cedure grant  an  extra  allowance  of  five  per  cent  to  the 
plaintiff  and  any  further  sums  not  exceeding  five  per 
cent  to  the  attorneys  for  the  defendants? 

''2.  The  trial  court  having  exercised  its  discretion  and 
having  granted  five  per  cent  extra  allowance  to  a  plaintiff, 
and  five  per  cent  to  each  of  four  different  sets  of  defendants 
appearing  by  separate  attorneys,  can  such  court,  on  mo- 
tion, after  the  entry  of  judgment,  at  the  instance  of  a 
defendant  who  has  defaulted  without  showing  excuse  for 
his  default,  amend  the  judgment  by  striking  out  all  extra 
allowances  so  granted?" 

These  questions,  although  evidently  framed  with  a 
view  to  minimizing  rather  than  emphasizing  the  mal- 
practice which  is  the  proper  grotmd  for  criticism  in  the 
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case  at  bar,  are  comprehensive  enough  to  permit  of  an- 
swers which  will  lay  down  a  general  rule  of  practice  undet 
the  sections  of  the  Code  of  Civil  Procedure  relating  to 
extra  allowances  of  costs,  and  to  that  end  a  short  discus- 
sion may  be  of  some  value. 

First  of  all  it  is  to  be  noted  that  extra  aUowanees  of 
costs,  pursuant  to  §§  3253  and  3254  of  the  Code  of  Civil 
Procedure  are  in  no  case  a  matter  of  right,  but  may  be 
granted  or  withheld  in  the  discretion  of  the  court.    Hie 
proper  exercise  of  that  judicial  discretion  necesearily 
includes  the  power  to  correct  mistakes  or  abuses  in  the 
granting  or  withholding  oi  extra  allowances,  and  that  is 
palpably  true  where  the  amount  limited  by  the  statute 
has  been  either  inadvertently  or  consciously  exceeded. 
The  statute  (§  3253)  provides  that  the  allowance  shall  not 
exceed  five  per  centum  upon  the  sum  recovered  or  claimed, 
or  the  value  of  the  subject-matter  involved,  and  that  is 
subject  to  the  further  limitation  that  in  no  case  shall  the 
sum  awarded  to  a  plaintiff,  or  to  a  party  or  two  or  more 
parties  on  the  same  side,  ^cceed  in  the  aggr^ate,  $2,000. 
In  the  case  at  bar  the  allowances  granted  to  the  attorneys 
for  the  plaintiff  and  for  several  defendants  amount  in  the 
aggregate  to  more  than  twenty-eight  per  centum  of  the 
price  for  which  the  property  was  sold.    When  this  ernH" 
was  brought  to  the  attention  of  the  court,  it  was  at  once 
corrected  by  striking  from  the  order  all  provisions  for  extra 
allowances.    That  was  an  exercise  of  discretion  as  cle^y 
within  the  power  of  the  court  as  the  granting  of  the  exces- 
sive allowances  was  beyond  its  power.   The  mistake  made 
by  the  court  in  assuming  to  exercise  a  power  and  discre- 
tion which  it  did  not  have,  was  properly  subject  to  correc- 
tion under  the  broad  provisions  of  §§  723  and  724  of  the 
Code  of  Civil  Procedure,  and  we  may,  therefore,  end  the 
discussion  as  to  the  second  question  certified  to  us  by 
answering  it  in  the  a&mative.    The  court  clearly  had 
the  power  to  correct  its  mistake,  even  to  the  ext^it  of 
refusing  to  grant  any  extra  allowance. 
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The  first  certified  question  cannot  be  disposed  of  so 
summarily  for  it  involves  an  analysis  and  interpretation 
of  §§  3253  and  3254  above  referred  to.  The  question, 
fairly  paraphrased,  is  whether  the  court  has  power  m  a 
partition  suit,  where  several  different  attorneys  appear 
for  different  defendants  and  file  answers  creating  issues, 
to  grant  an  extra  allowance  of  five  per  cent  to  the  plaintiff, 
and  any  further  sums  not  exceeding  five  per  cent  to  the 
attorneys  for  the  defendants.  It  will  be  noted  that  this 
question  as  certified  is  much  too  broad  to  permit  of  a 
categorical  answer,  for  it  omits  any  reference  to  either  of 
the  limitations  of  §§  3253  and  3254  fixing  the  point  beyond 
which  the  court  may  not  go  in  awarding  extra  allowances, 
and  it  mentions  one  limitation  which  is  not  to  be  found  in 
these  sections  as  they  now  exist.  The  framer  of  the  ques- 
tion apparently  assumed  that  the  power  of  the  court  to 
award  extra  allowances  to  defendants,  in  suits  for  partition 
was  confined  to  defendants  who  file  answers  creating 
issues.  No  such  restriction  is  to  be  found  in  §  3253,  for 
it  distinctly  provides  that  the  power  may  be  exercised  in 
''any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the 
partUion  of  real  property"  In  the  italicized  part  of  this 
sentence  extracted  from  the  statute,  we  find  a  clear  nega- 
tion of  the  assumption  that  the  power  of  the  court  to 
award  extra  allowances  in  partition  suits  is  limited,  so  far 
as  defendants  are  concerned,  to  those  who  have  filed 
answers  creating  issues.  No  such  restriction  is  to  be  found 
in  the  statute. 

Passing  to  the  limitations  of  the  statute  which,  as  we 
have  pointed  out,  are  ignored  by  the  first  edified  ques- 
tion, it  is  to  be  noticed  that  the  language  of  §§  3253  and 
3254,  as  applied  to  partition  suits,  is  so  general  as  to  be 
open  to  divergent  interpretations  except  in  one  particular, 
and  that  is  that  the  total  allowance  must  not  exceed  five 
per  centiun.  When  we  look  further  to  ascertain  the  subject 
matter  upon  which  this  percentage  is  to  be  based,  we  are 
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confronted  by  the  very  comprehensive  phrase  ''upon  the 
sum  recovered  or  claimed,  or  the  value  of  the  subject- 
matter  involved."     (Section  3253,  subd.  2)..   Does  this 
mean  the  value  of  the  whole  subject*matter  as  to  each 
party  who  may  ask  for  an  extra  allowance?    Obviously 
not,  for  that  view  would  sanction  an  allowance  in  excess 
of  five  per  cent  of  the  value  of  the  subject-matter  involved. 
Does  it  mean  that  a  plaintiff  with  a  small  interest  in  the 
property  to  be  partitioned  or  sold  is  to  be  limited  to  an 
allowance  of  five  per  cent  upon  the  value  of  his  interest? 
That  view  is  open  to  the  practical  objection  that  many 
partition  suits  involve  a  vast  amount  of  labor,  the  burden 
of  which  falls  principally  upon  the  plaintiff's  attorney. 
Almost  of  necessity  we  are  driven  to  the  conclusion  that 
so  narrow  an  interpretation  of  the  statute  would  tend 
to  defeat  the  very  purpose  for  which  the  provisions  for 
extra  allowances  were  enacted.     But  if  we  adopt  the 
reasonable  view  that  as  to  a  plaintiff  in  partition  the  value 
of  the  subject-matter  involved  is  the  value  of  the  whole 
property,  we  are  met  by  the  impossibility  of  fixing  the  al- 
lowances to  defendants  upon  the  same  basis  without  ex:- 
ceeding  the  limitation  that  the  aggregate  allowances  shall 
not  exceed  the  siun  of  five  per  centum  upon  the  value  of 
the  subject-matter  involved.    Therefore,  the  only  work- 
able rule  that  can  be  evolved  out  of  this  situation  is  to 
hold  that  as  to  a  plaintiff  the  value  of  the  subject-matter 
is  the  value  of  the  whole  property,  and  as  to  each  defend- 
ant it  is  the  value  of  his  interest  in  the  property*    Upon 
first  consideration  this  seems  to  result  in  unfair  discrimina- 
tion in  favor  of  a  plaintiff  with  a  small  interest  as  against 
defendants  who  have  larger  interests,  but  it  is  a  discrimina- 
tion which  is  proper  and  necessary  in  the  nature  of  the 
case.    Upon  the  plaintiff  falls  the  burden  of  conducting 
the  litigation  and  of  attending  to  the  numerous  technical 
details  which  are  essential  to  the  validity  of  judgments 
involving  the  transmission  of  titles  to  real  property  by 
judicial  process.    Defendants  in  partition  suits  are,  as  a 
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rule,  mere  passengers  in  the  litigation  who  are  simply 
interested  in  seeing  that  their  interests  are  not  over- 
looked or  misstated.  These  are  the  practical  reasons 
which  justify  the  adoption  of  one  standard  as  to  plaintiffs 
and  another  as  to  defendants. 

In  connection  with  the  limitation  of  §  3253,  that  the 
total  of  the  allowances  shall  not  exceed  the  sum  of  five 
per  centmn  upon  the  value  of  the  subject-matter  involved, 
we  must  consider  the  further  limitation  of  §  3254,  that  all 
sums  '' awarded  to  the  plaintiff,  ...  or  to  a  party  or 
two  or  more  parties  on  the  same  side  .  .  .  cannot  exceed, 
in  the  aggregate,  two  thousand  dollars."  Here  again 
the  phraseology  of  the  statute  is  very  general  and  some- 
what ambiguous.  Does  it  mean  that  not  more  than 
$2,000  shall  be  allowed  to  all  the  parties?  Or  does  it 
mean  that  a  sum  not  in  excess  of  $2,000  may  be  allowed 
to  each  of  the  parties?  Or  does  it  mean  that  not  more 
than  $2,000  shall  be  allowed  to  a  plaintiff  on  one  side  and 
another  sum  not  to  exceed  $2,000  to  all  the  defendants 
on  the  other  side?  The  latter  seems  to  be  the  only  prac- 
ticable view  of  the  statute.  If  we  should  construe  it  to 
mean  that  the  total  allowances  to  all  the  parties  cannot 
exceed  the  sum  of  $2,000,  it  would  work  great  injustice 
to  many  plaintiffs'  attorneys  who  have  fairly  earned  that 
sum  and  much  more.  If  we  should  hold  that  it  means 
an  allowance  not  to  exceed  $2,000  to  each  defendant,  it 
would  in  many  cases  render  it  impossible  to  keep  within 
the  limit  of  five  per  cent  of  the  value  of  the  subject- 
matter  involved,  and  in  many  other  cases  it  would  result 
in  annihilating  estates  for  the  enrichment  of  lawyers. 
The  view  which  we  are  inclined  to  favor  as  reasonable  is 
the  one  which  avoids  both  of  these  extremes  and  permits 
the  allowance  to  a  plaintiff  of  a  sum  not  to  exceed  $2,000 
and  to  the  defendants,  as  a  class  or  side,  another  smn  not 
in  excess  of  $2,000. 

Although  this  court  has  apparently  not  before  been 
called  upon  to  interpret  these  two  sections  of  the  Code  of 
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Civil  Procedure  the  foregoing  views  are  not  original^  fat 
they  were  first  advanced  in  1892  by  the  late  Mr.  Justice 
Barrett  in  the  General  Term  of  the  first  department  in 
the  case  of  Doremus  v.  Crosby,  66  Hun,  125,  and  they  were 
expressed  with  characteristic  precision  and  clarity.  ''We 
agree,"  said  he,  ''with  the  appellants  in  their  second  con- 
tention, namely,  that  the  court  cannot  allow  the  parties 
in  the  aggregate  more  than  five  per  centum  upon  the  whole 
value  of  the  property  sought  to  be  partitioned.  Section 
3253,  as  it  bears  upon  this  question,  reads  as  follows:  "In 
an  action  ...  for  the  partition  of  real  property  ...  the 
court  may  also,  in  its  discretion,  award  to  any  party  .  .  . 
a  sum  not  exceeding  five  per  centiun  upon  .  .  .  the  value 
of  the  subject-matter  involved."  Clearly,  the  words  "any 
party,"  as  here  used,  do  not  mean  "each  party."  Other- 
wise, the  court  might,  if  there  were  twenty  parties,  allow 
100  per  centum.  The  object  was  to  give  the  court  discre- 
tion as  to  the  proper  distribution  of  whatever  allowance 
should  be  granted  within  the  limit  fixed.  But  such  limit 
was  to  be  five  per  centum  upon  the  value  of  the  property. 
It  was  so  held  in  Fraaer  v.  McNavghlon,  58  Hun,  34,  and 
we  concur  in  the  conclusion  there  arrived  at.  Our  con- 
struction is  not  in  conflict  with  the  views  expressed  in 
Weed  V.  Paine,  31  Hun,  10.  It  was  there  held  that  the 
restriction  in  amount  contained  in  §  3254,  applied  only 
to  each  side  of  the  litigation,  and  that,  consequently,  the 
court  had  power,  in  a  proper  case,  to  award  S4,000  in  the 
aggregate.  This  is  entirely  consistent  with  the  primary 
limitation  of  five  per  centum  upon  the  subject-matter 
involved  in  the  action.  Undoubtedly,  what  the  court 
meant  was  that  where  the  value  of  the  subject-matter 
equalled  or  exceeded  $80,000  the  comi;  had  power  to 
award  $2000  to  each  side."  (Page  127). 

For  nearly  twenty  years  the  rule  thus  laid  down  in 
Doremus  v.  Crosby,  and  the  other  cases  therein  referred 
to  apparently  stood  unchallenged.  In  1910  it  was  disre- 
garded or  violated  by  the  Special  Term  in  the  case  of 
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Van  Meter  v.  Kelly,  an  action  for  partition,  in  which  the 
allowances  exceeded  the  sum  of  five  per  centum  upon  the 
amount  for  which  the  property  was  sold.  Upon  appeal 
by  a  defendant  who  felt  aggrieved,  the  Appellate  Division 
in  the  fourth  department,  speaking  through  Mr.  Justice 
Kruse,  137  App.  Div.  455,  reaffirmed  the  rule  of  Doremus 
V.  Crosby  and  Weed  v.  Paine,  supra.  Thus  this  rule  has 
the  support  of  authority,  of  long-continued  usage  and, 
we  believe,  of  reason  based  upon  controlling  practical 
considerations.  For  the  sake  of  emphasis  we,  therefore, 
restate  in  compact  sequence  the  views  which  are  more  or 
less  scattered  through  this  opinion. 

1.  In  no  event  can  the  total  allowances  in  actions  for 
partition  exceed  five  per  centum  upon  the  value  of  the 
subject-matter  involved. 

2.  For  the  purpose  of  fixing  the  allowance  which  may 
be  made  to  the  plaintiff,  the  value  of  the  subject-matter 
involved  is  the  value  of  the  whole  property,  and  for  the 
purpose  of  fixing  the  allowance  to  any  defendant,  the 
value  of  that  particular  defendant's  interest  is  the  value 
of  the  subject-matter  involved. 

3.  The  limitation  that  in  no  event  shall  the  allowances 
to  a  plaintiff,  or  to  a  party  or  two  or  more  parties  on  the 
same  side  exceed  $2,000  means  that  the  allowance  to  a 
plaintiff  cannot  exceed  $2,000,  and  the  allowances  to  all 
the  defendants,  considered  as  a  class  or  "side,"  shall  not 
exceed  another  $2,000. 

If  the  certified  question  No.  1  were  to  be  construed 
as  recognizing  these  limitations,  it  would  have  to  be  an- 
swered in  the  aflSrmative;  if  it  is  not  so  construed  it 
will  have  to  be  answered  in  the  negative,  for  it  is  hter- 
ally  much  too  broad  for  the  rule.  We  regard  it  as  not 
fairly  susceptible  of  an  interpretation  which  is  consonant 
with  the  rule,  and  we,  therefore,  answer  it  in  the  nega- 
tive. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 
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CuLLEN,  Ch.  J.,  Haight,  Vann,  Willard  Babtlett, 
HiBCOCK  and  Chase,  JJ.,  concur. 

Order  aflirmed. 


•  

Patrick  Gallagher,  Respondent,  v.  Mart  Galulgher, 

Appellant  ^ 

(202  N.  Y.  memo;  aff^g  without  opinion,  135  App.  Div.  457;  120  Supp. 

18) 


ilic  perfomumce;  parol  contract  by  wife  to  re-comrey  real  prop- 
erty conveyed  to  her  by  her  huaband  for  ^e  purpose  of  •"•*>K"g 
her  to  become  aure^  for  him  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  deciaon 
of  the  court  on  trial  at  Special  Term. 

John  J.  GleasoUy  for  appellant. 

Benjamin  N.  Cardozoy  John  H.  Judge  and  Louis  B. 
Hasbrouck  for  respondent. 

Judgment  afl&rmed,  with  costs;  no  opinion. 

Concur:  Ctjllen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 

*  For  Complaint  from  this  caae  see  post,  page  589. 

*  The  facts  are  stated  in  the  report  of  the  opinion  of  the  Appellate 
Division,  135  App.  Div.  457;  120  Supp.  18. 
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Fonn  No.  71 

Complaint;  specific  perfonnance  of  parol  contract  by  wife  to  re- 
convey  real  property  conveyed  to  her  by  her  husband  for  the 
pnxpose  of  enabling  her  to  justify  as  surety  on  husband's  bond  ^ 

Supreme  Court :  New  York  County. 

Patrick  Gallagher, 

Plaintiff, 
against 
Mary  Gallagher, 

Defendant. 

The  plaintiff  herein  by  Straley  &  Hasbrouck,  his  attor- 
neys, complaining  of  the  defendant  respectfully  shows  to 
this  court: 

FOB  A  FIRST  CAUSE  OF  ACTION 

1.  That  the  plaintiff  and  defendant  herein  are  husband 
and  wife. 

2.  That  on  or  about  the  twenty-fifth  day  of  October, 
1900,  and  prior  thereto,  this  plaintiff  was  the  owner  legally 
and  equitably  of  the  certain  premises,  to  wit : 

All  that  certain  lot,  piece  or  parcel  of  land,  with  the 
buildings  and  improvements  thereon  erected,  situate, 
lying  and  being  in  the  Borough  of  Manhattan,  city  of 
New  York,  and  bounded  and  described  as  follows.  (Here 
follows  description.) 

3.  That  on  or  about  said  twenty-fifth  day  of  October, 
1900,  a  mechanic's  lien  had  been  filed  against  the  interest 
of  this  plaintiff  in  a  contract  for  the  construction  of  a 
Public  School  building  in  the  city  of  New  York,  running 
between  One  himdred  and  thirty-fourth  and  One  hundred 
and  thirty-fifth  streets,  about  one  hundred  feet  east  of 
Eighth  Avenue,  by  A.  J.  Ellis  &  Co.,  in  about  seventeen 
thousand  dollars. 

4.  That  in  order  to  enable  this  defendant  to  qualify 

>  From  OaUagher  v.  Gallagher^  202  N.  Y.  memo.   See  ante,  page  588. 
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as  one  of  the  bondsmen  thereunder  to  release  the  lien, 
and  to  remain  qualified  during  the  time  said  bond  was 
in  force,  and  without  consideration  therefor,  this  plaintiff 
conveyed  said  premises  to  defendant  under  an  agreement 
whereby  this  defendant  agreed  with  this  plaintiff  that  if 
plaintiff  would  transfer  said  real  property  to  her  that  she 
would  qualify  as  such  bondsman  and  would  hold  the  title 
thereto  in  trust  for  him,  and  would  convey  the  said  prem- 
ises on  the  demand  of  the  plaintiff  toany  person  or  persons 
to  whom  the  plaintiff  would  sell  the  same,  and  would 
inmiediately  turn  over  the  proceeds  of  such  sale  to  this 
plaintiff,  and  that  in  case  this  plaintiff  should  not  sell  the 
premises  tUs  defendant  would  then  on  the  demand  of 
this  plaintiff  convey  the  said  premises  to  this  plaintiff, 
or  to  any  person  to  whom  this  plaintiff  directed  this  de- 
fendant to  convey  said  premises. 

5.  That  relying  upon  such  promise  and  agreement  and 
placing  cdnfidence  and  trust  in  the  said  defendant,  and 
on  or  about  the  twenty-fifth  day  of  October,  1900,  as 
aforesaid  this  plaintiff  transferred  the  title  to  the  said 
premises  to  the  defendant,  and  caused  the  deed  of  con- 
veyance of  said  premises  from  plaintiff  to  this  defendant 
bearing  date  on  said  twenty-fifth  day  of  October,  1900,  to 
be  filed  and  duly  recorded  in  the  office  of  the  Register  of 
the  county  of  New  York  in  Block  Series  of  Ck)nveyances, 
§  3,  page  320,  on  the  twenty-sixth  day  of  October,  1900, 
and  indexed  under  Block  No.  932  on  the  land  map  of  the 
city  of  New  York. 

6.  That  this  plaintiff  never  intended  to  convey  said 
premises  to  the  defendant  other  than  as  herein  stated 

7.  That  this  defendant  has  never  paid  any  consideration 
in  the  said  deed  of  conveyance  mentioned,  or  any  part 
thereof,  nor  of  the  value  of  said  premises,  which  was  at 
the  said  time,  over  and  above  encumbrances  thereon  the 
sum  of  $35,000,  which  was  the  true  value  of  said  premises 
on  the  date  of  said  deed  of  conveyance,  and  this  plaintiff 
never  had  any  intention  of  conveying  said  premises  to  this 
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defendant  as  a  gift  or  otherwise,  or  of  giving  the  same  to 
her  for  nothing. 

8.  That  at  all  times  subsequent  to  such  conveyance 
plaintiff  has  paid  all  taxes  and  water  rents  accruing  upon 
said  premises,  and  which  have  been  paid,  and  has  leased 
the  same,  collected  the  rents  thereof,  and  has  appropriated 
them  to  his  own  use,  nor  has  the  defendant  at  any  time 
protested  or  claimed  the  right  to  collect  or  receive  the 
same  from  the  plaintiff  or  the  tenants  upon  said  premises. 

9.  That  on  or  about  the  tenth  day  of  November,  1905, 
and  at  various  other  times  before  the  commencement  of 
this  action,  this  plaintiff  has  requested  and  demanded  of 
this  defendant  that  she  convey  the  said  premises  to  plain- 
tiff personally  piu^uant  to  her  agreement  entered  into 
with  this  plaintiff,  hereinabove  set  forth,  but  this  defend- 
ant has  refused  to  convey  the  said  premises  to  plaintiff. 

FOR  A   SECOND   CAUSE   OP  ACTION 

1.  That  the  plaintiff  and  the  defendant  herein  are 
husband  and  wife. 

2.  That  on  and  prior  to  the  thirteenth  day  of  February, 
1897,  this  plaintiff  had  been  the  equitable  owner  of  the 
certain  premises  more  particularly  described  as  follows : 

All  that  certain  lot  of  land  with  the  buildings  erected 
thereon,  situated  in  §  3,  Block  907,  on  the  land  map  of 
the  City  of  New  York,  bounded  and  described  as  follows : 

{Here  follows  description) 

3.  That  after  the  said  conveyance  to  said  John  McKew, 
and  before  the  thirteenth  day  of  February,  1897,  this 
plaintiff  and  this  defendant  entered  into  an  a«r^ement 
whereby  this  defendant  agreed  with  this  plaintiff  that  if 
plaintiff  would  cause  said  premises  to  be  transferred  to 
her,  and  place  the  title  thereto  in  her  name,  that  she,  the 
said  defendant,  would  hold  the  title  in  trust  for  him,  would 
qualify  as  bondsman  if  necessary  on  bonds  required  by 
him,  and  would  convey  the  said  premises  on  the  demand 
of  the  plaintiff  to  any  person  or  persons  to  whom  this 
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plamtiff  would  sell  the  same,  and  would  turn  over  the 
proceeds  of  such  premises  to  this  plaintiff  and  that  in 
case  this  plaintiff  should  not  sell  the  said  premises  this 
plaintiff  would  then  on  the  demand  of  this  plaintiff  convey 
the  said  premises  to  this  plaintiff,  or  to  any  person  to 
whom  this  plaintiff  directed  this  defendant  to  convey  the 
said  premises. 

4.  That  relying  upon  such  promise  and  agreement  and 
placing  confidence  and  trust  in  the  said  defendant,  and 
on  or  about  the  thirteenth  day  of  February,  1897,  this 
plaintiff  caused  the  said  John  McKew  and  Lillian  McKew, 
his  wife  to  execute  a  deed  of  said  premises  to  the  defendant 
and  caused  and  procured  the  title  to  said  premises  to  be 
transferred  into  the  name  of  this  defendant,  caused  the 
deed  of  conveyance  of  said  premises  from  the  said  John 
McKew  and  Lillian  McKew,  his  wife  to  this  defendant 
bearing  date  on  the  said  thirteenth  day  of  February,  1897, 
to  be  duly  recorded  in  the  office  of  the  Register  of  the 
county  of  New  York  on  the  thirtieth  day  of  Jime,  1898, 
in  Block  Series  Conveyances,  §  3,  Liber  61,  page  36,  and 
indexed  under  Block  907,  on  the  Land  Map  of  the  city 
of  New  York. 

5.  That  the  plaintiff  never  intended  to  procure  or  cause 
the  said  premises  to  be  conveyed  by  the  said  John  McKew 
and  wife,  by  the  delivery  of  said  deed  of  conveyance  to 
this  defendant,  except  as  herein  stated. 

6.  That  this  defendant  has  never  paid  the  consideration 
in  the  said  deed  of  conveyance  mentioned,  or  any  part 
thereof,  or  any  consideration  whatever,  the  value  of  said 
premises  being  at  the  time  of  said  transfer  the  sum  of  about 
$16,000  over  and  above  mortgage  of  $20,000  thereon, 
which  was  the  true  value  of  said  premises  on  the  date 
of  the  said  conveyance,  and  this  plaintiff  never  had  any 
intention  of  procming  the  said  premises  to  be  conveyed 
to  this  defendant  as  a  gift  or  otherwise,  or  of  giving  the 
same  to  her  for  nothing. 

7.  That  at  all  times  subsequent  to  such  conveyance 
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plaintiff  has  paid  all  taxes,  and  water  rents  accruing  upon 
said  premises,  which  have  been  paid,  and  has  leased  the 
same  and  collected  the  rents  thereof,  and  has  appropriated 
them  to  his  own  use,  nor  has  the  defendant  at  any  time 
protested  or  claimed  the  right  to  collect  or  receive  the 
same  from  plaintiff  or  the  tenants  upon  said  premises. 

8.  That  on  or  about  the  tenth  day  of  November,  1905, 
and  at  various  other  times  before  the  commencement  of 
this  action,  this  plaintiff  has  requested  and  demanded 
of  this  defendant  that  she  convey  the  said  premises  to 
this  plaintiff  personally  pursuant  to  her  agreement  entered 
into  with  this  plaintiff  as  hereinbefore  stated,  but  this 
defendant  has  refused  to  convey  the  said  premises  to  any 
person  whomsoever. 

Wherefore  this  plaintiff  demands  judgment  against 
the  defendant  that  she  be  adjudged  to  specifically  perform 
her  said  agreement  with  this  plaintiff,  and  that  she  be 
directed  to  convey  to  this  plaintiff,  or  to  any  person  by 
him  designated,  the  premises  described  in  this  complaint, 
and  referred  to  herein,  and  every  part  and  parcel  thereof, 
subject  only  to  such  liens  as  are  thereon  by  way  of  mort- 
gage or  incumbrance,  and  that  this  plaintiff  have  judg- 
ment against  this  defendant  for  such  other  and  further 
relief  in  the  premises  as  to  this  court  may  seem  just  and 
equitable,  and  for  the  costs  and  disbm^ements  of  this 
action. 

Stralet  &  Hasbrouck, 
Attorneys  for  Plaintiff, 
257  Broadway, 
New  York  City, 
Borough  of  Manhattan. 

[Venfication.] 
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Patrick  Ltnch,  Respondent,  t^.  John  Pierce,  AppeDant^ 

(2Q2  N.  Y.  memo. ;  aff 'g  without  opinion,  135  App.  Div .  920,  no  opinion) 

Nei^ence;  matter  and  aerrant;  Idliag  tiiroui^  mguarded  opening 

in  building  tmder  conatruction  * 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  aflBrm- 
ing  a  judgment  in  favor  of  plaintiff  enter^  upon  a  verdict. 

Robert  H.  Ewell  and  Oeorge  F.  Harriman  for  appellant. 

WiUiam  J.  Martin,  Charles  B.  McLaughlin  and  John 
ConviUe,  for  respondent. 

Judgment  affirmed  with  costs;  no  opinion. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Willard  Bartlbtt, 
HiscocK,  Chase  and  Collin,  JJ.,  concurred. 


^  For  Complaint  from  this  case  see  postf  page  505. 

*  The  principal  questi(»8  litigated  in  this  case  were,  fird,  whether 
the  plaintiff  was  in  the  employment  of  the  defendant  at  the  time  of  the 
accident,  and,  second,  whether  he  was  performing  duties  within  the  line 
of  that  employment  at  the  time  of  the  injury.  The  first  was  purely  a 
question  of  fact.  The  plaintiff  had  been  employed  by  the  defendant 
as  a  laborer.  He  had  gone  home  several  days  before  the  date  of  the 
accident,  on  account  of  illness.  When  he  returned  he  saw  the  foreman 
of  the  defendant.  According  to  the  foreman's  testimony  he  told  the 
plaintiff  that  there  was  no  work  for  him.  The  plaintiff  declared  the 
foreman  told  him  he  would  find  something  for  him  to  do  assisting  the 
electrician.  The  plaintiff  then  asked  for  a  shovel  belonging  to  himself, 
which  he  had  left  on  the  work  when  he  had  gone  home  ill  a  few  days 
before .  Someone  started  to  the  basement  to  look  for  it  and  the  plain- 
tiff himself  started  also  to  hunt  up  the  shovel.  While  doing  this  he 
fell  into  an  unprotected  hole  in  the  floor,  and  was  seriously  injured. 

The  verdict  in  favor  of  the  plaintiff  was  for  $6,500. 
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Fonn  No.  72 

Complaint;  Negligence;  Master  and  Servant;  Falling  through  Un- 
guarded Opening  in  Building  under  Construction^ 

Supreme  Court :  New  York  county. 

Patrick  Lynch, 

Plaintiff, 
against 
John  Pierce, 

Defendant. 

The  above  named  plaintiff  for  his  complaint  against 
the  above  named  defendant  alleges : 

I.  That  the  above  named  defendant  at  all  of  the  times 
hereinafter  mentioned  carried  on  a  contracting  business 
in  New  York  City,  and  that  plaintiff  was  in  the  employ 
of  said  defendant  on  or  about  the  9th  day  of  October, 
1905. 

II.  That  heretofore  and  on  or  about  the  9th  day  of 
October,  1905,  plaintiff  was  engaged  in  working  as  a 
laborer  for  said  defendant  at  a  building  known  as  the  New 
Custom  House,  Bowling  Green,  in  the  Borough  of  Man- 
hattan, New  York  City. 

III.  That  on  or  about  said  date  defendant  had  in  his 
employ  a  superintendent,  or  foreman  in  the  capacity  of  a 
superintendent,  who  had  entire  charge  of  the  work  then 
being  conducted  by  said  defendant  in  said  building. 

IV.  That  while  plaintiff  was  performing  his  work  as 
aforesaid,  and  while  acting  under  the  instructions  of  said 
superintendent  or  foreman,  he  fell  into  an  opening  in  said 
building  and  was  severely  injured,  through  the  negligence, 
carelessness  and  want  of  care  of  this  defendant,  his  super- 
intendent or  foreman,  and  sustained  severe  injuries  to  his 
head,  body  and  limbs,  and  one  of  his  thiols  was  fractured 
and  otherwise  lacerated  and  bruised,  and  his  left  wrist 

^  From  Lynch  v.  Pierce,  202  N.  Y.  memo.    See  arUef  page  594. 
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was  fractured;  plaintiff  was  otherwise  bruised^  lacerated 
and  cut,  and,  as  he  is  informed  and  believes,  that  as  a 
result  of  said  injuries,  he  is  now  suffering,  and  will  continue 
to  suffer  for  a  long  time  to  come,  from  rhemnatism;  that 
plaintiff  received  severe  shock  to  his  nerves  and  nervous 
system,  and  was  rendered  sick,  sore,  lame  and  disabled, 
and  has  been  and  will  be  hereafter  put  to  great  expense 
for  medicines  and  medical  attendance;  that  plaintiff  has 
lost  his  earnings,  and  has  been,  and  will  be  for  a  long  time, 
imable  to  attend  to  his  labors  and  receive  the  wages 
therefor,  and  is,  as  he  is  informed  and  believes,  perma- 
nently injured,  all  to  his  damage  in  the  sum  of  twenty- 
five  thousand  ($25,000)  dollars. 

V.  That  defendant,  disregarding  his  duties  towards 
plaintiff,  conducted  himself  carelessly,  negligently  and 
unskilfully,  in  that  he  provided  an  insecure,  defective  and 
unsafe  place  for  plaintiff  to  perfonn  his  work  in;  that  said 
defendant  did  not  place  barriers  around  the  openings  and 
hatchways  in  said  buildings;  that  defendant  failed  to  light 
that  part  of  said  building  in  and  about  said  opening  in  a 
proper  manner. 

VI.  That  said  defendant  had  due  and  proper  notice  of 
the  danger  to  the  plaintiff,  and  was  aware  of  the  fact  that 
the  space  about  said  opening  was  not  lighted,  and  that  the 
same  was  not  properly  protected  with  barricades  or 
barriers. 

VII.  That  the  foregoing  accident  and  resulting  injuries 
were  occasioned  solely  by  the  negligence  and  carelessness 
of  the  defendant,  his  agents,  servants,  superintendent  or 
foreman  in  neglecting  and  failing  to  properly  guard  against 
injury  to  plaintiff,  and  in  neglecting  and  failing  to  give 
plaintiff  a  proper  and  safe  place  to  work  in,  and  in  failing 
to  have  the  said  opening  properly  guarded  by  barricades 
and  barriers,  and  in  failing  to  have  the  place  about  said 
opening  properly  lighted,  and  that  plaintiff  was  in  no 
way  negligent. 

Whekefore,  plaintiff  demands  judgment  against  the 
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defendant  for  the  sum  of  twenty-five  thousand  ($26,000) 
dollars^  besides  the  costs  and  disbursements  of  this  action. 

John  Conville, 
Attorney  for  Plaintiff, 
220  Broadway, 
Borough  of  Manhattan, 
New  York  City. 


Theodore  A.  Binqham,  Respondent,  v.  Wiluam  J. 

Gaynor,  Appellant 

(202  N.  Y.  memo;  October,  1911;  aff'g  141  App.  Div.  301;  126  Supp. 

353) 

libel;  privileged  communication;  qualified  privilege;  discharge  of 
duty  to  public;  sending  communication  to  newspaper  before  for- 
warding to  public  officer;  answer,  pleading  justification;  distinction 
between  alleging  truth  of  specific  allegations  and  of  general  state- 
ments amounting  to  conclusions. 

1.  A  person  who,  without  malice,  in  good  faith,  and  in  the  per- 
formance of  a  legal  or  moral  duty,  believing  in  the  truth  thereof 
publishes  defamatory  statements  to  a  public  officer  concern- 
ing an  inferior  officer,  will  not  be  held  Uable  for  the  damages 
arising  from  such  publication. 

2.  Such  privilege,  however,  is  a  qualified  one  and  while  the 
person  publishing  such  statements  could  not  be  held  liable 
for  damages  if  they  were  made  in  good  faith  and  in  the  belief 
of  their  truthfulness,  to  the  superior  officer  of  the  person  to 
whom  they  related,  such  qualified  privilege  does  not  apply 
where  the  statements  are  published  in  a  newspaper  prior 
to  the  delivery  to  the  officer  to  whom  they  are  addressed, 
when  the  purpose  of  the  communication  is  to  assist  such  su- 
perior officer  and  determine  whether  or  not  the  person  who 
is  the  subject  of  the  statements  should  be  retained  in  office. 

3.  This  qualified  privilege,  in  any  event,  only  applies  to  fair 
and  honest  criticism,  not  to  false  statements  of  fact,  and 
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unjustifiable  inference.    The  writer  makes  such  statem^itB 
at  his  peril,  and  if  they  are  untrue  the  fact  that  they  are  imuie 
about  a  public  officer  does  not  exempt  the  writer  from  liar 
bility,  on  the  ground  of  privilege. 
4.  Where  the  all^^ed  libelous  publication  contains  statement  of 
definite  and  specific  facts,  it  seems  that  an  answer  in  justi- 
fication alleging  that  the  facts  are  true,  is  sufficient;  but  ^irhere 
the  statements  in  the  Ubelous  publication  are  general  or  are 
conclusions,  an  answer  pleading  justification,  must,  under  the 
rule  that  the  justification  must  be  as  broad  as  the  libel,  state 
the  facts  which  constitute  the  crime  charged,  or  show  the 
facts  which  demonstrate  that  the  alleged  defamatory  chaiiges 
of  a  general  nature  are  true.^ 

Appeal  by  permission  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment reversing  an  interlocutory  judgment  of  the  New 
York  Special  Term  overruling  a  demurrer  to  an  amended 
answer. 

Ajffirmed. 

The  following  questions  were  certified : 

' '  ( 1 )  Is  that  portion  of  the  defendant's  amended  answer, 
contained  in  paragraph  numbered  1  thereof,  and  desig- 

>  A  plea  of  justification  is  a  plea  of  confession  and  avoidance  and  must 
admit  the  publication  of  the  alleged  defamatory  words.  A  defease 
therefore  in  which  the  defendant  alleges  that  he  "never  published  or 
circulated"  the  alleged  libel  which  is  coupled  with  a  plea  to  the  truth 
of  the  statements  made,  is  bad  on  demurrer.  Jacoby  v.  Jones,  136 
App.  Div.  431;  120  Supp.  981. 

Facts  in  the  nature  of  justification  mayHbe  sufficient  when  pleaded 
in  mitigation  of  damages  and  yet  be  insufficient  as  a  plea  in  justifica- 
tion. The  reason  for  this  rule  is  that  mitigation  is  a  partial  defense 
while  justification  is  necessarily  a  complete  defense.  Therefore  where 
facts  are  pleaded  in  justification  in  one  paragraph  of  an  answer  and  are 
repeated,  by  reference,  in  another  paragraph  in  mitigation,  and  the 
facts  stated  are  insufficient  in  justification  the  answer  will  be  held  bad 
on  demurrer;  while  if  the  same  facts  had  been  pleaded  in  one  paragraph 
in  justification  with  notice  in  the  same  paragraph  they  would  be  offered 
also  in  mitigation,  the  answer  would  not  have  been  donuirable. 
Janaen  v.  Fiacher,  45  Misc.  361;  90  Supp.  346. 
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nated  as  a  'defense/  insuflScient  in  law  upon  the  fact 
thereof? 

^'(2)  Is  that  portion  of  defendant's  amended  answer 
designated  as  a  'further  defense  to  the  alleged  libelous 
statements,  matters  and  things  set  out  in  paragraphs  13 
and  16  of  the  complaint '  insufficient  in  law  upon  the  face 
thereof?'! 

Charles  H.  Hyde  and  Stephen  C.  BaUwin,  for  appellant. 

E.  C.  Crowley,  for  respondent. 

Chase,  J. : 

I  concur  in  the  result  reached  by  the  Appellate  Division. 
I  also  concur  in  the  opinion  of  that  court  as  written  by 
McLaughlin,  J.,  except  as  it  is  qualified  by  what  I  shall 
say  in  this  opinion. 

A  person  on  an  occasion  that  rebuts  any  presumption 
of  express  malice  may  publish  statements,  although  de- 
famatory of  the  person  referred  to  in  the  communication, 
if  he  does  so  in  the  performance  of  a  legal  or  moral  duty 
and  m  good  faith  believing  that  such  statements  so  made 
by  him  are  true,  without  being  liable  for  damages  arising 
from  such  publication.  The  rule  of  law  that  permits  such 
pubUcations  grew  out  of  the  desirability  in  the  public  in- 
terest of  encoiu'aging  a  full  and  fair  statement  by  persons 
having  a  legal  or  moral  duty  to  communicate  their  knowl- 
edge and  information  about  a  person  in  whom  they  have 
an  interest  to  another  who  also  has  an  interest  in  such  per- 
son. Such  privilege  is  known  as  a  ''qualified  privilege." 
It  is  qualified  because  it  does  not  extend  beyond  such 
statements  as  the  writer  makes  in  the  performance  of  such 
duty  and  in  good  faith  believing  them  to  be  true. 

A  person  having  an  interest  as  a  citizen  or  otherwise 
in  a  public  official  may,  in  good  faith,  make  a  statement 
to  the  superior  of  the  person  about  whom  the  communi- 
cation refers.    He  is  not  liable  by  reason  of  an  erroneous 
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and  untrue  statement  so  made  if  it  is  found  that  it  was 
made  in  good  faith  and  in  the  performance  of  such  duty. 
It  was  said  in  this  court,  in  Byam  v.  CoUinSj  111  N.  Y.  143, 
150,  19  N.  E.  76  (2  L.  R.  A.  129,  7  Am.  St.  Rep.  726), 
quoting  in  part  from  Harrison  v.  Bv^h^  5  Ellis  &  Black. 
(Q.  B.)  344:  ''The  general  rule  is  that  in  the  case  of  a 
libelous  publication  the  law  implies  malice  and  infers 
some  damage.  What  are  called  privileged  conmiunica- 
tions  are  exceptions  to  this  rule.  Such  communications 
are  divided  into  several  classes,  with  one  only  of  which 
we  are  concerned  in  this  case,  and  that  is  generally  formu- 
lated thus:  'A  conununication  made  bona  fide  upon  any 
subject-matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a  duty,  is 
privileged  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contained  criminating  matter 
which,  without  this  privilege,  would  be  slanderous  and 
actionable;  and  this  though  the  duty  be  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation.' " 

In  a  communication  so  privileged  it  is  not  necessary, 
in  defense  of  an  action  for  an  alleged  libel  by  reason  of  such 
communication,  to  show  that  the  statements  contained 
therein  are  true,  except,  perhaps,  as  the  truth  of  the  allega- 
tions bear  upon  the  question  of  express  malice.  The  test 
in  such  a  case,  assuming  that  the  party  making  the  com- 
munication has  an  interest  in  the  subject-matter  and  the 
party  to  whom  the  conmiunication  is  delivered  also  has 
an  interest  as  the  superior  of  the  person  referred  to  therein, 
or  particularly,  as  in  this  case,  where  the  person  to  whom 
it  wafi  delivered  had  power  to  redress  Uie  wrong  com- 
plained of,  is  whether  the  communication  was  made  in 
good  faith  believing  the  statements  are  true  and  for  the 
purpose  of  performing  the  legal  or  moral  duty  resting 
upon  the  person  making  the  communication  to  make  the 
same. 

As  has  already  been  said  by  the  Appellate  Division,  the 
publication  of  tlie  letter  in  the  newspapers  of  the  city  in 
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advance  of  its  delivery  to  the  mayor  personally  takes 
away  and  destroys  the  qualified  privilege  in  the  writer 
to  send  such  conununication  to  the  mayor  solely  for  the 
purpose  of  presenting  facts  to  him  that  he  mig^t  deter- 
mine whether  the  plaintiff  should  be  continued  in  ofiSce  or 
removed  therefrom.  Woods  v.  Wimarif  122  N.  Y.  445; 
Hunt  V.  Bennett,  19  N.  Y.  173;  Sunderlin  v.  Bradatreet, 
46  N.  Y.  188. 

The  qualified  privilege  that  we  have  considered  does 
not  eictend  to  conmiimications  to  newspapers  and  to  the 
public  generally. 

There  is,  however,  another  well-established  rule  of  law, 
also  commonly  called  a  qualified  privilege,  that  protects 
a  person  in  making  any  fair  and  honest  criticism  of  the 
conduct  of  a  public  officer.  This  rule  is  quite  independent 
of  the  one  first  stated,  but  it  is  also  based  upon  the  de- 
sirability of  allowing  such  fair  and  honest  criticism  be- 
cause it  tends  to  the  good  of  the  public  service.  It  is 
qualified  because  it  does  not  extend  beyond  fair  and  honest 
comment  and  criticism.  It  is  no  protection  to  the  writer 
if  he  therein  makes  false  statements  or  unjustifiable  in- 
ferences. In  such  a  communication  the  writer  makes  state- 
ments of  fact  at  his  peril,  and,  if  the  statements  made 
therein  are  libelous  and  imtrue,  the  fact  that  they  are 
made  about  a  public  officer  does  not  exempt  the  writer 
on  the  ground  of  privilege.  The  privilege  in  such  a  case 
extends  to  a  fair  and  honest  statement  of  actual  facts 
relating  to  public  acts  and  to  reasonable  and  justifiable 
comment  thereon  and  criticism  thereof.  It  does  not 
extend  to  attacks  upon  private  character  or  to  publishing 
defamatory  things  about  an  official  even  if  the  writer  in 
good  faith  makes  the  publication  believing  his  statements 
are  true,  neither  does  it  permit  a  person  to  draw  conclu- 
sions that  are,  or  that  the  jury  may  find  are,  improper 
and  unjustifiable. 

It  is  not  clear  whether  the  defendant  in  his  first  defense 
intends  to  allege  a  qualified  privilege  by  reason  of  the  letter 
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having  been  written  as  a  matter  of  duty  to  the  person  wlio 
had  power  to  redress  the  wrong  complained  of,  or  whether 
he  intends  therein  to  allege  that  the  letter  and  interview 
were  fair  and  reasonable  criticisms  of  the  acts  of  the  plain- 
tiff as  a  public  official,  or  whether  he  intends  that  the  de- 
fense shall  be  considered  as  a  plea  of  qualified  privilege 
for  both  reasons.    The  defendant  does  not  in  the  first 
defense  deny  that  the  letter  was  given  to  the  newspapers 
and  published  before  it  was  received  by  the  mayor,  nor 
does  he  therein  admit  the  allegation  of  fact  in  the  com- 
plaint except  as  to  the  delivery  of  the  letter  to  the  news- 
papers in  advance  of  delivering  the  same  to  the  mayor. 
Assuming  that  the  defendant  could  by  proper  allegations 
have  raised  the  question  of  qualified  privilege  in  sending 
the  letter  to  the  mayor,  if  it  should  appear  on  the  trial 
that  it  was  never  given  to  the  newspapers  by  him,  he 
wholly  failed  to  do  so  by  the  allegations  of  the  first  de- 
fense. 

In  the  first  defense  he  alleges  ''that  the  matters  of  fact 
stated  in  the  letter  referred  to  in  paragraph  13  and  in  the 
statement  referred  to  at  paragraph  16  are  true  and  the 
opinions  thereon  fair  comments  on  the  said  acts  of  the 
plaintiff,  and  only  such  as  to  bring  properly  before 
said  mayor  the  official  misconduct  of  the  plaintiff." 
It  is  quite  clear  that  the  alleged  first  defense  is  not  in- 
tended as  a  plea  in  justification,  but  it  is  intended^as  ex- 
pressly stated  therein  to  be  a  plea  of  privilege.  In  my 
opinion  the  defense  cannot  now  be  considered  as  one  of 
justification  simply  because  it  alleges  generally  the  truth 
of  the  statements  of  fact  alleged  in  the  complaint.  The 
allegations  therein  are  not  made  as  a  justification,  but  as 
a  part  of  the  plea  of  privilege.  I  agree  with  the  Appellate 
Division  that  it  is  insufficient  as  such,  and  that  the  de- 
murrer thereto  was  properly  sustained  by  the  Appellate 
Division. 

It  is  asserted  that  in  the  second  defense  there  is  a  general 
statement  that  the  allegations  contained  in  the  letter 
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and  in  the  interview  are  true,  and  that  the  defense  may 
be  sufficient  as  a  justification  by  reason  of  such  general 
allegation.  A  general  allegation  charging  a  perocm  with 
something  that  is  libelous  per  se  cannot  be  successfully 
answered  by  a  general  allegation  in  the  answer  that  the 
charge  is  true.  In  Wachler  v.  Quenzer,  29  N.  Y.  547,  552, 
this  comi;  referring  to  this  subject  say:  ''Take,  for  in- 
stance, a  charge  that  one  is  a  thief  or  a  miuxlerer,  or  that 
he  has  committed  perjury.  A  statement  in  the  answer 
that  the  words  are  true  would  not  be  a  justification,  ahd 
it  would  fall  just  as  far  short  of  being  a  statement  of  facts 
to  be  proved  by  way  of  mitigation.  It  is  a  statement  of 
nothing.    It  is  simply  a  repetition  of  the  libel." 

The  reason  for  this  rule  is  that  it  does  not  give  to  the 
plaintiff  any  clue  of  what  the  defendant  intends  to  prove 
upon  the  trial.  The  answer  in  such  a  case  should  set 
forth  the  facts  upon  which  it  is  aUeged  that  the  allegations 
of  the  complaint  are  true.  A  mere  general  statement  of 
the  truth  of  the  allegations  of  the  complaint  is  a  conclu- 
sion and  does  not  constitute  a  sufficient  answer  when  con- 
sidered upon  demurrer.  There  is  an  exception,  however, 
to  the  rule  that  an  answer  must  be  specific  in  its  denial, 
and  that  is  where  the  charge  is  specific.  Take,  for  in- 
stance, a  charge  that  the  defendant  on  a  day  and  at  a 
place  named  took  specified  articles  of  personal  property 
imder  such  specified  circumstances  as  to  justify  the  con- 
clusion that  the  taking  was  willful  and  a  larceny.  In 
such  a  case  an  answer  can  be  interposed  alleging  generally 
the  truth  of  the  specific  statements  of  fact  alleged  in  the 
complaint  by  the  publication  of  which  it  is  charged  that 
the  plaintiff  has  been  libeled. 

The  plaintiff  in  this  case  alleged  generally  that  the 
letter  and  the  further  statement  were  each  made  and  pub- 
lished concerning  him,  and,  whUe  they  must  each  be  con- 
sidered  as  a  whole,  we  refer  now  to  some  of  the  general 
statements  therein,  and  confining  ourselves  to  such  state- 
ments as  are  particularly  mentioned  in  the  opinion  of 
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McLaughlin^  J.,  we  find  that  the  defendant  in  connec- 
tion with  all  the  other  statements  in  said  letter  and  said 
interview  has  charged  of  some  one  generally:  ''Scoundrel* 
ism/'  ''The  police  commissioner  is  doing  all  he  can  to 
make  it  impossible  for  him  (Duffy)  to  lead  an  honest  life 
and  make  an  honest  living  and  to  force  him  (Duffy)  in- 
stead to  a  life  of  crime."  "  Incompetents,  comiptionists 
and  sometimes  buffoons  who  are  put  in  rulership  over." 
"It  is  an  ordinary  thing  for  the  police  commissioner  to 
refuse  to  obey  the  decisions  of  the  courts  and  compel  the 
police  force  to  disobey  them/'  "The  despotism  and  law- 
lessness of  'the  police  commissioner  is  shocking." 

These  allegations  are  general  in  terms,  and  in  my  opin- 
ion they  each  refer  unmistakably  to  the  plaintiff.  The 
avowed  purpose  of  the  letter  was  to  secure  througih  the 
mayor  the  removal  of  the  plaintiff  from  office.  It  was 
the  only  redress  advocated  or  suggested.  The  general 
charges  in  the  letter  and  statement  require  a  specific  and 
not  a  general  answer. 

The  answer  is  in  part  specific;  but  it  is  not  as  broad  as 
the  charge,  although  the  charge  is  considered  as  composed 
of  the  letter  and  of  the  interview  as  a  whole,  and  it  does 
not  therefore  constitute  a  complete  defense  of  the  causes 
of  action  set  forth  in  the  complaint. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs,  and  the  questions  certified  answered  in  the 
affirmative. 

CuLLEN,  Ch.  J.,  and  Gray,  Vann,  Werner,  and  Hra- 
COCK,  JJ.,  concur.  Willard  Bartlett,  J.,  dissents. 

Order  affirmed. 
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Horace  B.  Eellt  et  al..  Appellants^  v.  Walter  L.  S. 

Webster,  Respondent 

(143  App.  Div.  737;  Fourth  Dep.,  March,  1911) 

Connterdaim;  pleading  tort  as  counterclaim  to  another  tort;  same 
subject  of  action ;  trespass  by  both  parties  on  wharf ,  title  to  which 
is  in  controversy. 

1.  It  is  well  settled  that  one  tort  cannot  be  pleaded  as  a  counter- 
claim in  an  action  for  another  tort  when  there  is  no  connection 
between  them. 

2.  In  a  suit  in  equity  setting  up  the  title  of  the  plaintiff  in  a 
wharf  and  seeking  to  restrain  the  defendant  from  interfering 
with  the  plaintiff's  use  thereof,  including  a  demand  that  the 
defendant  be  restrained  from  maintaining  a  barbed-wire  fence 
across  the  wharf,  the  defendant  may  set  up  as  a  counterclaim 
his  ownership  of  the  wharf  with  a  demand  that  the  plaintiff 
be  enjoined  from  interfering  with  the  defendant's  use  thereof. 

Appeal  by  the  plaintiffs  from  an  interlocutory  judg- 
ment of  the  Supreme  Coiut  in  favor  of  the  defendant 
entered  upon  the  decision  of  the  court,  at  Oswego  Special 
Term,  overruling  the  plaintiffs'  demiurer  to  the  counter- 
claim set  up  in  the  defendant's  amended  answer. 

L.  H.  Ford,  for  the  appellants. 

Albert  A.  HoveU.  for  the  respondent. 

RoBSON,  J. : 

Plaintiffs  and  defendant  are  respectively  the  owners  of 
adjoining  parcels  of  real  estate,  which  both  border  on  the 
St.  Lawrence  river.  Plaintiffs  allege  that  they  are  the 
owners  of  a  wharf  built  by  their  predecessors  in  title  upon 
the  water  front  of  their  premises,  which  for  more  than 
twenty  years  they  and  their  predecessors  in  title  have 
occupied,  used  and  maintained  openly  and  adversely  to 
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defendant  and  his  grantors  under  a  claim  of  right  so  to 
doy  and  that  it  has  so  been  constructed,  maintained  and 
used  with  the  consent  of  defendant  and  his  predecesBors 
in  title;  that  defendant  in  May,  1910,  built,  and  has  since 
maintained,  a  barb-wire  fence  across  the  wharf  at  a  point 
near  where  the  same  adjoins  plaintiffs'  uplands,  which 
shuts  off  plaintiffs'  access  to  the  wharf  and  wrongfully 
interferes  with  plaintiffs'  use  of  the  same  and  a  large 
portion  of  their  water  front  to  plaintiffs'  damage  specially 
alleged.  The  relief  demanded  is  that  defendant  be  en- 
joined and  restrained  from  preventing,  or  hindering,  plain- 
tiffs' right  of  access  to  said  wharf  and  embankment,  and 
their  right  of  access  to  the  water  front  and  enjoining  and 
restraining  maintenance  of  the  fence,  with  an  assessment 
of  damages  sustained  by  plaintiffs  because  of  the  mainte- 
nance of  said  fence.  Defendant  admits  the  plaintiffs 
own  the  lands  described  in  the  complaint  as  owned  by 
them,  defendant's  ownership  of  lands  adjoming  the  same 
on  the  northeast,  and  the  erection  and  maintenance  of 
the  fence  and  denies  all  other  allegations  of  the  complaint. 
As  a  separate  defense  and  counterclaim,  defendant  allies 
ownership  of  the  wharf  and  that  the  same  was  built  by 
defendant's  predecessors  in  title  extending  several  hundred 
feet  along  the  water  front  of  defendant's  property,  and 
that  the  construction  of  the  wharf  was  a  legal  use  of  de- 
fendant's premises  and  the  water  front  thereof.  He  then 
sets  up  certain  trespasses  of  plaintiffs  in  wrongfully  enter- 
ing upon,  using  and  injuring  the  wharf  to  defendant's 
damage  of  $5,000,  and  asks  that  plaintiffs  be  enjoined  from 
entering  upon  and  using  the  wharf,  and  that  he  recover 
damages  to  the  amount  of  $5,000  and  have  such  other 
relief  as  is  proper. 

Plaintiffs  demurred  to  this  counterclaim  on  the  ground 
that  on  its  face  it  appears  not  to  be  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  as  the 
foundation  of  plaintiffs'  claim,  nor  connected  with  the 
subject  of  the  action. 
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It  is  well  settled  that  one  tort  cannot  be  pleaded  as  a 
counterclaim  to  an  action  for  another  tort  when  there  is 
no  necessary  or  legal  connection  between  them.  Rothschild 
v.  Whitmafiy  132  N.  Y.  472.  If  this  were  an  action  at  law 
to  recover  damaged  for  defendant's  alleged  trespass^  possi- 
bly defendant  could  not  set  up  as  a  counterclaim  plaintiff's 
trespasses  on  his  rights,  even  though  the  trespasses  in  each 
instance  were  alleged  in  reference  to  the  same  property. 
HaU  V.  Wemey,  18  App.  Div.  665.  In  the  case  cited, 
plaintiff's  action  was  to  recover  damages  to  his  growing 
crops  and  defendant  counterclaimed  for  damages  caused 
by  plaintiff's  obstructing  a  highway.  It  was  held  that  the 
trespasses  were  distinct  and  unrelated  and  defendant's 
counterclaim  improper.  But  this  is  an  equitable  action 
to  establish  plaintiffs'  rights  in  the  wharf  itself.  If  plain- 
tiffs are  right  in  their  claim  to  ownership  of,  or  right  to  use 
the  wharf,  then  defendant's  act  in  excluding  them  from  its 
use  was  a  trespass  on  their  rights.  On  the  other  hand,  if 
defendant's  claim  to  ownership  of  the  wharf  and  that 
plaintiffs  had  no  right  to  use  it  be  valid,  then  plaintiffs' 
use  of  the  wharf  was  a  trespass  on  defendant's  property 
for  which  he  shoidd  be  entitled  to  recover.  This  leads 
to  the  same  conclusion  reached  by  the  court  at  Special 
Term  that  the  real  ''subject  of  the  action"  is  the  owner- 
ship of  the  wharf,  or  the  right  to  use  it.  The  damages  for 
defendant's  trespasses  thereon  of  which  plaintiffs  com- 
plain, and  those  of  plaintiffs,  which  defendant  sets  up  in 
his  counterclaim,  are  incidental  merely  to  the  real  sub- 
ject of  the  action.  Lyndi  v.  Metropolitan  Electric  R.  Co., 
129  N.  Y.  274. 

Plaintiffs,  however,  insist  that  the  subject  of  the  action 
is  not  the  respective  rights  of  the  parties  in  the  wharf,  but 
is  the  barb-wire  fence  which  they  seek  to  have  removed. 
This  cannot  be  true,  because  the  fence  is  only  the  means 
by  which  defendant  excludes  plaintiffs  from  their  rights, 
if  any,  in  the  wharf,  and  is  a  trespass  if  they  prove  the 
rights  which  they  seek  to  have  established  in  this  action. 
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The  practice  prescribed  by  the  Code  is  intended  to 
secure  adjustment  in  a  single  action  of  all  controversies 
between  parties  concerning  the  same  subject-matter,  and 
to  that  end  a  liberal  construction  of  its  provisions  in  rda- 
tion  to  the  counterclaims  which  may  be  interposed  may 
be  indulged.  Code  Civ.  Pro.  §  501 ;  O'Brien  v.  Dwyer, 
76  App.  Div.  516,  519;  Glen  &  HaU  Mfg.  Co.  v.  HaU,  61 
N.  Y.  226, 237.  In  the  case  last  cited  plaintiff's  action  was 
to  restrain  defendant  from  using  a  trade  mark.  Defend- 
ant alleged  title  to  the  trade  mark  was  in  him,  and  by 
way  of  counterclaim  demanded  that  plaintiff  be  enjoined 
from  using  it,  and  damages  for  its  unlawful  use.  The 
counterclaim  was  held  to  be  connected  with  the  subject 
of  the  action.  In  Carpenter  v.  Manhattan  Life  Ins.  Co., 
93  N.  Y.  552,  plaintiff,  a  mortgagee  in  possession,  sued 
defendant  for  an  alleged  conversion  of  wood  which  plain- 
tiff had  cut  fr6m  the  mortgaged  premises.  Defendant,  a 
prior  mortgagee,  counterclaimed  for  plaintiff's  waste  in 
cutting  the  same  wood,  and  the  counterclaim  was  held 
good  as  connected  with  the  subject  of  the  action. 

The  interlocutury  judgment  should  be  aflSrmed,  with 
costs,  with  leave  to  plaintiffs  within  twenty  days  to  plead 
over  on  pajrment  of  costs. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave 
to  the  plaintiffs  to  plead  over  within  twenty  days  upon 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 
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master  and  servant;  Employers'  Dability  Act;  electrician  re- 
moving wires  in  shop  in  nighttime,  struck  by  traveling  crane 
which  he  was  told  by  foreman  would  not  be  in  operation 
that  night;  form 390 

master  and  servant;  faUing  through  unguarded  opening  in  build- 
ing under  construction,  594;  form  of  complaint 595 

master  and  servant;  unprotected  exhaust  fan  in  wall  of  factory 
building;  form 281 

municipal  corporation;  village;  accumulation'of  ice  on  sidewalk; 
board  placed  on  ice  slips  and  causes  plaintiff  to  fall;  form 555 

municipal  corporation;  town;  Highway  Law 565 

See  Negligence;  Master  and  Servant;  Pleading, 
specific  performance;  husband  and  wife;  parol  contract  by  wife 
to  reconvey  real  property  conveyed  to  her  by  her  husband 
for  the  purpose  of  enabling  her  to  become  surety  thereon  for 
him,  588;  form  of  complaint 589 

vendor  and  purchaser;  indefinite  adjournment  of  title  closing; 
form 227 
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CONTRACTS, 

oonstruction;  paving  contract  with  the  City  of  New  York 443 

vendor  and  purchaser;  form  of  contract  to  exchange  property. . .  237 

CONTRIBUTORY  NEGLIGENCE, 

death  of  person  injured  as  affecting  proof  of  absence  of  contrib- 
utory negligence 241 

CONVERSION, 

automobile  on  which  plaintiff  held  mortgage;  defendant  purdiaser 
from  mortgagor;  usury;  loan  made  without  interest  but  with 
agreement  that  the  mortgagee  should  have  use  of  automobile, 
which  use  was  of  a  value  much  greater  than  the  interest  on  the 
loan 481 

form  of  complaint 484 

CORPORATIONS, 

complaint;  joinder  of  causes  of  action;  suit  to  set  aside  sale  of 
stock  induced  by  fraud  joined  with  derivative  action  on  behalf  of 

person  not  a  stockholder 497 

foreign;  action  by  nonresident  against;  dismiflBal  at  trial 354 

jurisdiction;  allegation  of  residence  of  defendant  in  action  in 
County  Court;  waiver  by  failure  to  object  by  demurrer  or  an- 
swer   357 

mandamus;  permitting  stockholder  to  inspect  books 177 

stockholder's  action  for  alleged  improper  insurance  of  corporate 
stock  to  directors;  action  by  stockholder  who  became  such  after 

acts  consummated 294 

stockholder's  action  against  directors  for  improper  issue  of  stock  to 
directors  when  wrongful  acts  consummated  before  plaintiff  ac- 
quired stock;  form  of  complaint 300 

COSTS, 

extra  aUowance;  partition;  separate  bills  to  plaintiffs  and  defend- 
ants; amounts  allowed  to  each  and  apportionment  thereof 580 

COUNTERCLAIM, 

motion  for  judgment  on,  for  failure  to  reply 130 

pleading  tort  as  counterclaim  to  another  tort;  same  subject  of  ac- 
tion; trespass  by  both  parties  on  wharf  title  to  which  is  in  con- 
troversy   ; 605 

COUNTY  COURT, 

allegation  of  residence  of  defendant;  corporation;  waiver  by  fail- 
ure to  object  by  demurrer  or  answer 357 

CUSTOM  OR  USAGE  OF  TRADE. 

distinction  between  local  and  general  custom note,  250 

read  in  contract;  when  submitted  to  jury 258 
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D 

DEBTOR  AND  CREDITOR, 

insurance;  Domestic  Relations  Law,  $  22;  insurance  policies  pro- 
cured by  husband;  right  of  creditor  to  have  benefit  of  insur- 
ance resulting  from  payments  of  premium  greater  than  1500  a 
year,  331;  form  of  complaint 332 

DECEASED  PERSON, 

evidence;  Code  Civ.  Pro.,  §  829;  presence  of  other  persons  at  in- 
terview   409 

DECEDENTS  ESTATE, 

sale  of  property  for  payment  of  debts  and  funeral  expenses  upon 
petition  of  creditor 53 

sale  of  real  property  for  payment  of  debts  and  funeral  expenses 
upon  petition  of  creditor;  answer  of  contesting  creditor;  form . .     61 

sale  of  real  property  for  payment  of  debts  and  funeral  expenses 
upon  petition  of  creditor;  citation;  form 59 

sale  of  real  property  for  the  payment  of  debts  and  funeral  ex- 
penses upon  petition  of  creditor;  decree;  form 68 

sale  of  real,  property  for  payment  of  debts  and  funeral  expenses 
upon  petition  of  creditor;  petition;  form 54 

DECISIONS, 

demurrer;  complaint;  decision  sustaining  demiurer;  form 40 

DECREE, 

decedent's  estate;  sale  of  real  property  for  payment  of  debts  and 

funeral  expenses  upon  petition  of  creditor;  form 68 

mechanic's  lien;  foreclosure;  form 123 

DEMURRER, 

appeal  to  Court  of  Appeals  when  defeated  party  fails  to  amend 

or  withdraw  demiurer note,    30 

brought  on  for  argument  as  contested  motion;  practice note,     12 

complaint;  accident  insurance;  alleging  performance  of  conditions 

in  policy  not  set  forth  in  complaint 492 

final  judgment  of  affirmance  after  appeal  to  Appellate  Division 
from  interlocutory  judgment  sustaining  demurrer  to  com- 
plaint when  plaintiff  does  not  amend;  form 46 

foreclosure  of  mortgage;  second  suit  against  subordinate  lienors 

not  served  as  defendants  in  first  suit 135 

grounds  of  determination  in  Appellate  Court 30 

interlocutory  judgment  sustaining  demurrer:  form 41 

jurisdiction;  negligence;  action  by  resident  of  state  against  for- 
eign corporation  for  damage  to  real  property  without  the 
state;  alleging  residence  of  plaintiff,  349;  form  of  complaint .   352 


616  Index 

[Referenoes  ue  to  Pages] 

DEMURRER— corUiniitfd 

misjoinder  of  causes  of  action;  fonn 38 

misjoinder  of  causes  of  action;  necessity  that  good  causes  of 
action  be  pleaded  and  stated;  suit  to  set  aside  sale  of  stodc  in- 
duced by  fraud  joined  with  derivative  action  on  behalf  of  per- 
son not  a  stockholder 497 

statement  of  cause  of  action;  general  rule 90 

motion  for  judgment  on  the  pleadings  under  §  547  of  the  Code, 

after  demurrer 159, 163 

motion  for  judgment  under  f  547;  reaching  first  bad  pleading  on 

such  a  motion note,  159 

notice  of  appeal  to  Appellate  Division  from  interlocutoiy  judg- 
ment sustaining  demurrer  to  complaint;  form 43 

notice  of  appeal  to  Court  of  Appeals  from  final  judgment  sustain- 
ing demurrer  to  complaint  where  the  plaintiff  does  not  amend; 

form 48 

order  of  aflBrmance  in  Appellate  Division  on  appeal  from  interlocu- 
tory judgment  sustaining  demurrer  to  complaint;  form 44 

DISMISSAL  OF  COMPLAINT, 

jurisdiction;  action  by  nonresident  against  foreign  corpoiwtion . . .  354 
nonsuit;  motion;  pointing  out  defects 418 

B 

ELECTRICITY.   See  Negligence. 

EMPLOYERS'  LIABILITY, 

breaking  of  planer  knife;  piece  of  steel  striking  empk>yee  in 
eye 377 

breaking  of  planer  knife;  piece  of  steel  striking  employee  in  the 
eye;  charge  of  trial  court 381 

complaint;  combining  liability  under  common  law.  State  Em- 
ployers' liability  Act  and  Federal  Statute;  form 156 

facts  showing  liability  under  common  law;  State  EmployerB' 
Liability  Act  and  Federal  Statute;  form 147 

electrician  removing  wires  in  shop  at  nighttime  struck  by  travel- 
ing crane  which  he  was  told  by  foreman  would  not  be  in  opera- 
tion that  night 389 

form  of  complaint 390 

charge  of  trial  judge 394 

injury  due  to  act  of  person  acting  as  superintendent  during  ab- 
sence of  regular  superintendent;  box  falling  on  and  injuring 
freight  handler 265 

injury  to  freight  handler  by  falling  of  box;  act  of  temporary 
superintendent  in  absence  of  regular  superintendent;  charge  of 
trial  court 270 

injury  to  freight  handler;  by  falling  of  box;  act  of  temporary 
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EMPLOYERS'  UABlUTY—continued 

superintendent  during  absence  of  regular  superintendent;  form 

of  complaint 266 

notice  under  Employers'  Liability  Act;  breaking  of  planer  knife; 
piece  of  steel  striking  employee  in  the  eye;  form 380 

EVIDENCE, 

deceased  person;  Code  Civ.  Pro.,  (  820;  presence  of  other  persons 

at  interview 409 

form  of  transcript  of  justice's  docket. . .-. 676 

intemperance;  negligence;  causing  accident;  hearse  hit  by  street 
car;  evidence  that  motorman  had  drunk  whiskey  just  prior  to 
starting  on  trip 544 

EXCEPTIONS, 

reference;  exceptions  to  referee's  findings;  praotioe 71 


F 

FINDINGS, 

decedent's  estate;  sale  of  real  property  for  the  payment  of  debts 

and  funeral  expenses  upon  petition  of  creditor;  form 64 

referee;  foreclosure  of  mechanic's  lien;  form 109 

reference;  signing  of  by  referee;  direction  to  enter  judgment;  send- 
ing report  back  to  referee  for  correction 412 

FIRE  INSURANCE, 

action  by  mortgagee  under  fire  policy;  complaint;  form 28 

complaint;  allegation  of  notice  and  proof  of  loss  by  mortgagee. . .     11 

FORECLOSURE  OF  MORTGAGE, 

complaint;  action  against  subordinate  lienors  not  served  with  sum- 
mons in  prior  suit;  form 138 

demurrer;  second  suit  against  subordinate  lienors  not  served  as 
defendants  in  first  suit 135 

FOREIGN  CORPORATION, 

action  by  nonresident  against;  jurisdiction;  dismissal  at  trial.  . . .  354 

FOREIGN  JUDGMENT, 

action  on  judgment  of  court  of  limited  jurisdiction  in  the  Munic- 
ipal Court  of  the  City  of  New  York 570 

form  of  complaint 573 

form  of  transcript  of  justice's  docket 576 

FRAUD, 

answer;  bill  of  particulars  when  answer  alleges  fraud  and  undue 
influence  in  securing  deed 49 
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FRIVOLOUS  PLEADING, 

answer;  denial  of  knowledge  or  information  sufficient  to  form  a  be- 
Uef 1 

G 

GUARANTY, 

answer;  allegations  of  fraud  in  securing  contract;  bill  of  particu- 
lars   note,    49 

H 

HIGHWAYS, 

town;  negligence;  sufficiency  of  notice  of  injury 565 

HUSBAND  AND  WIFE, 

Domestic  Relations  Law;  $  22;  insurance;  debtor  and  creditor; 
insurance  policies  procured  by  husband;  right  of  creditor  to  have 
benefit  of  insurance  resulting  from  payment  of  premiiun  greater 
than  $600  a  year 331 

specific  performance;  parol  contract  by  wife  to  reconvey  real 
property  by  her  to  her  hiisband  for  the  purpose  of  enabling  her 
to  become  surety  for  him 588 

form  of  complaint 589 

I 

INDEMNITY, 

complaint;  pleading  tender  of  stock  by  indemnitor  when  such  in- 
demnitor has  been  compelled  to  purchase  stock  for  account  of 
defendant 163 

INSURANCE, 

accident;  complaint;  demurrer;  alleging  performance  of  condi- 
tions of  policy  not  set  forth  in  complaint 492 

form  of  complaint , 494 

burglary;  answer  setting  up  breach  of  warranty  and  fraud  in  ex- 
aggerating claim  under  policy  of  burglary  insurance;  form. . .  171 

complaint;  action  on  policy;  form 168 

pleading  reply;  requiring  reply  to;  defense  of  breach  of  warranty 

in  policy  of  burglary  insurance 166 

conditions  precedent;  allegations  in  complaint note,     11 

debtor  and  creditor;  Domestic  Relations  Law,  §  22;  policies  pro- 
cured by  husband;  right  of  creditor  to  have  benefit  of  insur- 
ance resulting  from  payments  of  premium  greater  than  $500 

a  year,  331 ;  form  of  oomplunt 332 

Domestic  Relations  Law,  §  22;  policies  procured  by  husband; 
right  of  creditor  to  have  benefit  of  insurance  resulting  from 
payments  of  premium  greater  than  $500  a  year;  form  of 
referee's  report 337 
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INSURANCE— eon/inued 

Domestic  Relations  Law,  §  22;  policies  procured  by  husband; 
right  of  creditor  to  have  benefit  of  insurance  resulting  from 
payments  of  premiums  greater  than  $500  a  year;  form  of 

judgment 345 

fire;  complaint  on  fire  policy;  allegation  of  proof  of  loss  and  notice 

by  mortgagee 11 

complaint  in  action  by  mortgagee;  form 28 

INTERLOCUTORY  JUDGMENT, 

sustaining  demurrer  to  complaint;  form 41 

J 

JOINDER  OF  CAUSES  OF  ACTION, 

action  for  personal  injuries  and  injury  to  property  in  one  com- 
plaint; form 546 

complaint;  carriers;  joinder  of  truckman  and  steamship  company 
as  defendants  for  loss  of  goods 30 

JUDGMENT, 

appeal;  affirmance  after  appeal  to  Appellate  Division  in  action 
to  foreclose  mechanic's  lien;  form 128 

final  judgment  of  afi&rmance  after  appeal  to  the  Appellate  Division 
from  interlocutory  judgment  sustaining  demurrer  to  complaint 
where  plaintiff  does  not  amend;  form 46 

foreign  court  of  limited  jurisdiction;  action  in  Municipal  Court  of 
the  City  of  New  York 570 

form  of  complaint 573 

form  of  transcript  of  justice's  docket 576 

insurance;  debtor  and  creditor;  Domestic  Relations  Law,  {  22; 
policies  procured  by  husband;  right  of  creditor  to  have  benefit  of 
insurance  resulting  from  payments  of  premium  greater  than 
$500  a  year;  form  of  judgment 345 

interlocutory;  sustaining  demurrer  to  complaint;  form 41 

JURISDICTION, 

action  by  nonresident  against  foreign  corporation;  dismissal  at 

trial 354 

action  on  foreign  judgment  of  court  of  limited  jurisdiction;  Munic- 
ipal Court  of  the  City  of  New  York 570 

form  of  complaint 573 

form  of  transcript  of  justice's  docket 576 

County  Court;  complaint;  allegation  of  residence  of  defendant  cor- 
poration; waiver  by  failure  to  object  by  demurrer  or  answer 357 

JUSTICE'S  COURT, 

foreign  judgment;  action  on  judgment  of  justice  of  foreign  court . .  570 
form  of  complaint 573 
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JUSTICE'S  OOURT-^owrfintMrf 

farm  of  transcript  of  justioe's  docket £76 

L 

LANDLORD  AND  TENANT, 

summary  proceedings;  petition;  sufficiency  of  allegation  of  relation 

of  parties 209 

petition  with  notice  to  quit  and  affidavit  of  service;  form 215 

LIBEL, 

answer;  pleading  justification;  distinction  between  alleging  truth 
of  specific  allegations  and  of  general  statements  amounting  to 
conclusions 597 

complaint;  form 206 

motion  to  strike  out  redundant  allegations 204 

privileged  communication ;  qualified  privilege;  discharge  of  duty  to 
public;  sending  communication  to  newspaper  before  forwarding 
to  public  officer 597 

LIEN, 

attorneys;  discontinuance  of  action  by  responsible  client;  continu- 
ation of  action  to  preserve  lien 327 

form  of  action  to  enforce  lien note,  327 

LIMITATIONS, 

statute  of;  defective  plea  of;  amendment 431 

M 

MAIL, 

substituted  service  of  summons  by  dropping  in  mail  chute  in  office 
building 426 

MANDAMUS, 

corporation;  permitting  stockholder  to  inspect  books;  affidavit  <m 

motion;  form 178 

permission  to  stockholder  to  inspect  books;  affidavit  on  motion; 

form note,  194 

permission  to  stockholder  to  inspect  books;  affidavit  on  motion 

to  be  relieved  from  alternative  writ  and  to  grant  peremptory 

writ;  form 197 

permission  to  stockholder  to  inspect  books;  form  of  peremptory 

writ 202 

permitting  stockholder  to  inspect  books;  notice  of  motion; 

form note,  177 

permitting  stockholder  to  inspect  books;  order  to  show  cause  on 

motion  to  be  relieved  from  alternative  writ;  form 181 
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MASDAM\J8—ixmiintied 

pennission  to  stockholder  to  inspect  books;  order  quashing  alter- 
native writ  and  granting  peremptory  writ;  form 200 

MASTER  AND  SERVANT, 

employers'  liability;  complaint;  combining  liability  under  common 

law;   State  Employers'  Liability  Act  and  Federal  Statute; 

form 166 

negligence;  assumption  of  risk;  charge  of  trial  court 404 

employee  injured  by  coming  in  contact  with  unprotected  ex- 
haust fan  in  wall  of  factory  building;  charge  of  trial  court.. .  279 

Employers'  Liability  Act;  injury  due  to  act  of  person  acting  as 
superintendent  during  absence  of  regular  superintendent;  box 
falling  on  and  injuring  freight  handler 265 

Employers'  Liability  Act;  electrician  removing  wires  in  shop  at 
night  struck  by  traveling  crane  which  he  was  told  by  fore- 
man would  not  be  in  operation  that  night,  389;  form  of  com- 
plaint, 390;  charge  of  trial  court 394 

notice  under  Employers'  Liability  Act;  breaking  of  planer  knife; 
piece  of  steel  striking  employee  in  the  eye;  form  of  notice. . .  380 

falling  through  unguarded  opening  in  building  under  construc- 
tion, 594;  form  of  complaint 595 

unprotected  exhaust  fan  in  wall  of  factory  building;  complaint; 
form 281 

planer  knife  breaking  and  piece  of  steel  striking  employee  in 
the  eye;  improper  tempering  or  hardening  of  the  knife  which 
broke,  376;  form  of  complaint,  377;  charge  of  trial  court.. . .    381 
See  Complaint;  Negligence;  Pleading. 

MECHANIC'S  LIEN, 

answer  demanding  foreclosure  of  defendant's  lien;  forms  82,  89, 98, 103 
charging  owner  consenting  to  improvement;  practice;  exception 

to  referee's  findings 71 

foreclosure;  complaint;  forms 74,  79,  86,  95 

foreclosure;  decree;  form 123 

foreclosure;  findings  of  referee;  form 109 

foreclosure;  judgment  of  affirmance  after  appeal  to  Appellate  Divi- 
sion; form 128 

notice;  form 79 

MORTGAGE, 

action  by  mortgagee  on  fire  poUcy;  complaint;  allegation  of  notice 

and  proof  of  loss 11 

complaint  in  action  by  mortgagee  under  fire  policy;  form 28 

See  Conversion. 

MOTION, 

notice  of;  application  to  revive  action;  form 466 
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MOTION--can/fnuerf 

notice  of  intent  to  submit  further  affidavits;  form 468 

revival  of  action;  affidavits;  forms 469 

revival  of  action;  order;  form 479 

MOTIONS  ON  THE  PLEADINGS, 

complaint;  separately  stating  and  numbering  causes  of  action; 
facts  showing  liability  under  common  law;  State  Employers' 

Liability  Act  and  Federal  Statute 147 

counterclaim;  motion  for  judgment  on  the  counterclaim  for  faUure 

to  reply 130 

motion  to  make  definite  and  certain;  stating  facts  showing  liability 
under  common  law;  State  Employers'  Liability  Act  and  Federal 

Statute 147 

motion  to  strike  out;  complaint;  libel 204 

motion  for  judgment  under  §  547  of  the  Code,  after  demurrer.  . .   159 

motion  for  judgment  under  §  547  after  demurrer 163 

motion  for  judgment  under  §  547  of  the  Code;  reaching  first  bad 
pleading  on  such  a  motion note,  159 

MUNICIPAL  CORPORATION, 

answer;  denial  of  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  filing  of  a  contract  claim  against  the  City  of  New 
York 443 

negligence;  village;  accumulation  of  ice  on  sidewalk;  board  placed 
on  ice  slips  and  causes  plaintiff  to  fall 552 

form  of  complaint 555 

town;  negligence;  Highway  Law;  sufficiency  of  notice  of  injury; 
complaint 565 

village;  negligence;  defective  sidewalk;  insufficient  notice  of  acci- 
dent and  claim;  waiver  of  notice  by  stipulation  at  trial 561 

See  Negligence;  Complaint;  Pleading. 

MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK, 

action  on  foreign  judgment  of  court  of  limited  jurisdiction 570 

form  of  complaint 573 

form  of  transcript  of  justice's  docket 576 

N 

NEGLIGENCE, 

assumption  of  risk;  when  plaintiff  employed  by  independent  con- 
tractor   note,  368 

automobile;  car  being  used  by  chauffeur  for  his  own  purposes. .  .  364 

automobile  owned  by  corporation  being  used  by  officers  thereof 
on  a  pleasure  trip 362 

blasting;  woman  standing  in  door  of  building  injured  by  rock  fly- 
ing from  adjoining  premises;  husband's  action  for  loss  of  wife's 
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iJEGLlGESCR—coniinued 

services  and  expenses;  proximate  cause  of  cancer  causing  death; 
traumatic  origin  of  cancer,  530;  form  of  complaint,  531;  charge 

of  trial  court 536 

carriers;  articles  extracted  from  passenger's  baggage  when  in  pos- 
session of  trainman  while  alighting  from  train;  limitation  in 
passenger  ticket  when  baggage  in  possession  of  passenger;  ex- 
emption under  Public  Service  Gommiasion  Law  as  to  loss  of 
baggage  when  loss  occurs  in  another  State,  514;  form  of 

complaint 628 

complaint;  passenger  car  leaving  track  and  leaning  to  one  side 

injuring  passenger;  form 285 

passenger  car  leaving  track  and  tipping  to  one  side;  res  ipsa  (o- 

quUur 284 

passenger  car  leaving  track  and  leaning  to  one  side  injiuring  pas- 
senger; re8  ipsa  loquitur;  charge  of  trial  comrt 289 

complaint;  action  by  resident  of  State  against  foreign  corporation 
for  damage  to  real  property  without  the  State,  349;  form  of 

complaint 352 

Employers'  Liability  Act;  injury  to  freight  handler  by  falling  of 
box;  act  of  temporary  superintendent  during  absence  of  reg- 
ular superintendent;  form 266 

failure  of  electric  light  company  to  keep  wires  properly  insu- 
lated; form 253 

crossing  street;  hearse  hit  by  street  car;  evidence  that  motorman 
had  drunk  whiskey  just  prior  to  starting  on  trip,  544;  form  of 

complaint 546 

electrician  while  employed  by  independent  contractor  of  defend- 
ant, installing  electric  cable  in  stone  yard,  is  hit  by  traveling 

crane,  368;  form  of  complaint,  369;  charge  of  trial  court 372 

electricity;  failure  to  keep  properly  insulated  an  electric  light  wire 
which  passed  over  a  vacant  lot  on  which  a  building  was  subse- 
quently erected;  death  of  person  as  affecting  proof  of  absence  of 

contributory  negligence 241 

explosion  of  gas  from  leakage  in  pipe;  necessity  of  notice  to  com- 
pany    262 

freight  handler  injured  by  falUng  of  box;  act  of  temporary  super- 
intendent during  absence  of  regular  superintendent;  Employers' 

liability  Act;  charge  of  trial  court 270 

master  and  servant;  assumption  of  risk;  charge  of  trial  court. . . .  404 
employee  injured  by  coming  in  contact  with  unprotected  ex- 
haust fan  in  wall  of  factory  building;  charge  of  trial  court. ..  279 
notice  under  Employers'  Liability  Act;  breaking  of  planer  kmfe; 

piece  of  steel  striking  employee  in  the  eye;  form  of  notice  380 
Employers'  Liability  Act;  electrician  removing  wires  in  shop  in 
nighttime  struck  by  traveling  crane  which  he  was  told  by 
foreman  would  not  be  in  operation  that  night,  389;  form  of 
complaint,  390;  charge  of  trial  court •  394 
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NEOLIQENCEr-eon^nuad 

Employen'  LiabiUty  Aet;  injuiy  due  to  act  of  person  acting  as 
superintendent  during  abaaioe  of  regular  superintendent;  box 
faOing  on  and  injuring  freight  handler 265 

falling  through  unguarded  opening  in  building  under  construc- 
tion, 504;  form  of  complaint 505 

planer  knife  breaking  and  ineoe  of  steel  striking  employee  in  the 
eye;  improper  tempering  or  hardening  oi  the  knife  which 
broke,  376;  form  of  complaint,  377;  charge  of  trial  court 381 

unprotected  exhaust  fan  in  wall  of  factory  building;  form  of 

complaint 281 

municipal  corporation;  town;  highway  law;  sufficiency  of  notice  of 
injury;  complaint 565 

village;  accimiulation  of  ice  on  sidewalk;  board  placed  on  ice 
slips  and  causes  plaintiff  to  fall,  552;  fcmn  of  complaint 555 

village;  defective  sidewalk;  insufficient  notice  of  accident  and 
elaim;  waiver  of  notice  by  stipulation  at  trial 561 

NEW  YORK, 

City  of;  answer;  denial  of  knowledge  or  information  sufficient  to 

form  a  belief  as  to  filing  of  contract  against  city 443 

construction  of  paving  contract 443 

NOTICE  OF  APPEAL, 

from  interlocutory  judgment  sustaining  demurrer  to  complaint; 
form 43 

NOTICE  OF  MECHANICS'  LIENS, 

forms 79, 86, 95 

NOTICE  OF  MOTION, 

revival  of  action;  form 466 

revival  of  action;  notice  of  intent  to  submit  further  affidavits; 
form 468 


o 

ORDER, 

affirmance  in  Appellate  Division  on  appeal  from  interioeutory 

judgment  sustaining  demurrer  to  the  complaint;  form 44 

denying  motion  for  leave  to  appeal  to  Court  of  Appeals;  form. . .  256 
granting  leave  to  appeal  to  Court  of  Appeals  made  by  judge  of 

Court  of  App)eal8;  form 257 

mandamus;  corporation;  permission  to  stockholder  to  inspect 

books;  order  quashing  alternative  writ  and  granting  peremptory 

writ;  form 200 

revival  of  action;  form 479 
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ORDER  TO  SHOW  CAUSE, 

mandamus;  motion  to  be  relieyed  from  alternative  writ;  form. .  .     181 

P 

PARTIES, 

action  to  establish  a  will;  continuance  of  action  without  plaintiff 
upon  death  of  sole  plaintiff 459 

carriers;  joinder  of  truckman  and  steamship  company  as  defend- 
ants for  loss  of  goods 30 

PARTITION, 

costs;  extra  allowance;  separate  bills  to  plaintiffs  and  defendants; 
amounts  allowed  to  each  and  apportionment  thereof 580 

PETITION, 

landlord  and  tenant;  summary  proceedings;  with  notice  to  quit 

and  affidavit  of  service;  form 216 

summary  proceedings;  landlord  and  tenant;  sufficient  allegation  of 
relation  of  parties 209 

PLEADING, 

amendment  by  referee;  when  allowed note,  319 

amendment  of  complaint  by  referee 331 

amendment  of  complaint  by  referee  after  all  evidence  submitted  319 

amendment;  defective  plea  of  Statute  of  Limitations 431 

answer;  denial  of  knowledge  or  information  sufficient  to  form  a  be- 

Uef 1 

denial  of  knowledge  or  information  sufficient  to  form  a  belief; 

failure  to  move  to  make  definite 431 

denial  of  knowledge  or  information  sufficient  to  form  a  belief; 

filing  of  contract  claim  against  City  of  New  York 443 

fibel;  justification;  distinction  between  alleging  truth  of  specific 
allegations  and  of  general  statements  amounting  to  conclu- 
sions   697 

mechanic's  lien;  demanding  foreclosure  of  defendant's  hen; 

forms 82,  89,  98, 103 

setting  up  breaches  of  warranty  and  fraud  in  exaggerating  claim 

under  policy  of  burglary  insurance;  form 171 

specific  performance;  vendor  and  purchaser;  indefinite  adjourn- 
ment of  time  for  closing  title note,  227 

bill  of  particulars;  answer  alleging  fraud  and  undue  influence  in 

securing  deed 49 

complaint;  carrier;  action  against  truckman  and  navigation  com- 
pany jointly  for  loss  of  goods;  form 36 

combining  liability  imder  conmion  law;  State  Employers'  Lia- 
bility Act  and  Federal  Statute;  form 166 

40 
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PLEADING— e(m(tni4ed 

corporations;  stockholder's  action  against  directors  for  improper 
issue  of  stock  when  wrongful  acts  consummated  before  plain- 
tiff organized  stock;  form 300 

County  Court;  allegation  of  residence  of  defendant  corporation; 
waiver  of  defect  by  failure  to  object  by  demurrer  or  an- 
swer  357 

Domestic  relations;  insurance;  debtor  and  creditor;  insurance 
policies  procured  by  husband;  right  of  creditor  to  have  ben- 
efit of  insurance  resulting  from  payments  of  premium  greater 

than  $500  a  year;  form  of  complaint 332 

demurrer;  foreclosure  of  mortgage;  second  suit  against  subordi- 
nate lienors  not  served  as  defendants  in  first  suit 135 

grounds  of  determination  in  Appellate  Court 30 

insurance;  accident;  alleging  performance  of  conditions  of 

policy  not  set  forth  in  complaint 494 

statement  of  cause  of  action;  general  rule 30 

fire  insurance  policy;  action  by  mortgagee;  form 28 

fire  insurance  policy;  allegation  of  notice  and  proof  of  loss  by 

mortgagee 11 

foreclosure  of  mechanic's  lien;  forms 74,  79, 86, 95 

foreclosure  of  mortgage  against  subordinate  lienors  not  served 

with  summons  in  prior  suit;  form 138 

insurance;  allegations  of  conditions  precedent note,  11 

burglary;  action  on  policy;  form 168 

joinder  of  truckman  and  steamship  company  as  defendants  for 

loss  of  goods 30 

judgment;  foreign  judgment  of  court  of  Umited  jurisdiction;  ac- 
tion in  Municipal  Court  of  the  City  of  New  York,  570;  form 

of  complaint,  573;  form  of  transcript  of  justice's  docket 576 

libel;  form 206 

master  and  servant;  unprotected  exhaust  fan  in  wall  of  factory 

building;  form 281 

master  and  servant.    See  Negligence. 

negligence;  action  by  resident  of  state  against  foreign  corpora- 
tion for  injury  to  real  property  without  the  state;  form  . .  352 
blasting;  action  by  husband  for  loss  of  wife's  services  be- 
cause of  injury  due  to  blasting;  form 531 

carrier;  car  leaving  track  and  tipping  to  one  side  injuring 

passenger;  form 285 

carrier;  loss  of  jewelry  and  money  from  dress  suit  case  while 
in  possession  of  trainman  assisting  passenger  to  alight  at 

station;  form 528 

electrician  employed  by  independent  contractor  of  defend- 
ant installing  electric  cable  in  stone  yard  is  hit  by  travel- 
ing crane;  form 360 

electric  light  company  failing  to  keep  wires  properly  insu- 
lated; form 253 
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PLEADING— continued 

Employers'  liability  Act;  injury  to  freight  handler  by  fall- 
ing of  box;  act  of  temporary  superintendent  during  ab- 
sence of  regular  superintendent;  form 266 

joinder  of  causes  of  action  for  personal  injury  and  property 
damage;  hearse  hit  at  street  crossing  by  trolley  car; 

form 546 

master  and  servant;  electrician  removing  wires  in  shop  in 
nighttime  struck  by  traveling  crane  which  he  was  told  by 

foreman  would  not  be  operated  that  night;  form 390 

master  and  servant;  falling  through  unguarded  opening  in 

building  under  construction;  form  of  complaint 595 

master  and  servant;  planer  knife  breaking  piece  of  steel 

striking  employee  in  eye;  form 377 

municipal  corporation;  accumulation  of  snow  and  ice  on 

sidewalk;  form 555 

specific  performance;  husband  and  wife;  parol  contract  by 
wife  to  reconvey  real  property  conveyed  to  her  by  her  hus- 
band for  the  purpose  of  enabling  her  to  become  surety  for 

him,  588;  form  of  complaint 589 

vendor  and  purchaser;  indefinite  adjournment  of  title  clos- 
ing; form 227 

conversion;  automobile  on  which  plaintiff  held  mortgage;  defend- 
ant purchaser  from  mortgagor;  usury;  loan  made  without  inter- 
est but  with  agreement  that  mortgagee  should  have  use  of  auto- 
mobile, which  use  was  of  a  value  greater  than  the  interest  on  the 

loan;  form  of  complaint 484 

counterclaim;  motion  for  judgment  on  a  counterclaim  for  failure 

to  reply 130 

pleading  tort  a;9  counterclaim  to  another  tort;  same  subject  of 
action;  trespass  by  both  parties  on  wharf,  title  to  which  is  in 

controversy 605 

demurrer;  brought  on  for  argument  as  contested  motion;  prac- 
tice   note,     12 

complaint;  misjoinder  of  causes  of  action;  form 38 

interlocutory  judgment  sustaining  demurrer;  form 41 

demurrer;  decision  sustaining  demurrer;  form 40 

frivolous;  denial  of  knowledge  or  information  sufficient  to  form  a 

belief 1 

indemnity;  complaint;  pleading  tender  of  stock  by  indenmitor 
when  such  indemnitor  has  been  compelled  to  purchase  stock  for 

account  of  defendant 163 

motion  to  strike  out  redundant  allegations  in  complaint  for  hbel  204 
motion  for  judgment  under  §  547  of  the  Code  after  demurrer . .  159, 163 
reply;  discretion  of  court  to  compel  reply  to  new  matter  not 

amounting  to  counterclaim note,  166 

requiring  service  of;  defense  of  breach  of  warranty  in  poUcy  of 
burglary  insurance 166 
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PLEADING— corUinucd 

specific  performance;  vendor  and  purchaser;  indefinite  adjourn- 
ment of  time  for  dosing  title note,  232 

R 

RATIFICATION, 

agency;  ratifying  unauthorised  acts 418 

REFEREE, 

amendment  of  complaint  by 331 

amendment  of  complaint  by,  after  all  evidence  submitted 319 

amendment  of  pleadings  by;  when  allowed note,  319 

exception  to  referee's  findings;  practice 71 

findmgs  of  referee;  foreclosure  of  mechanic's  lien;  form 109 

report;  insurance;  debtor  and  creditor;  Domestic  Relations  Law, 

§  22,  insurance  policies  procured  by  husband;  right  of  creditor  to 

have  benefit  of  insurance  resulting  from  payments  of  premium 

greater  than  $500  a  year;  form 337 

signing  of  findings  by  referee;  direction  to  enter  judgment;  sending 
report  back  to  referee  for  correction 412 

REPLY, 

counterclaim;  motion  for  judgment  on  counterclaim  for  failure  to 
reply 130 

discretion  of  court  to  compel  reply  to  new  matter  not  amounting 
to  counterclaim note,  166 

requiring  service  of;  defense  of  breach  of  wairanty  in  policy  of 
burglary  insurance 166 

specific  performance;  vendor  and  purchaser;  indefinite  adjourn- 
ment of  time  for  closing  title note,  232 

RES  IPSA  LOQUITUR, 

carriers;  negligence;  passenger  car  leaving  track  and  tipping  to 

one  side 284 

carriers;  negligence;  passenger  car  leaving  track  and  leaning  to  one 

side  injuring  passenger;  charge  of  trial  court 289 

s 

SALE, 

real  property  of  deceased  to  pay  debts  and  funeral  expenses.  See 
Decedents'  Estates. 

SERVICE, 

substituted  service  of  summons;  mailing  by  dropping  in  mail 
chute  in  office  building 426 

parol  contract  by  wife  to  reconvey  real  property  conveyed  to  her 
by  her  husband  for  the  purpose  of  enabling  her  to  become  surety 
thereon  for  l^im 588 
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SPECIFIC  PERFORMANCE, 

form  of  complaint 589 

vendor  and  purchaser;  indefinite  adjournment  of  time  for  closing 

of  title;  answer;  form note,  227 

indefinite  adjournment  of  title  closing;  form  of  complaint 227 

time  as  essence  of  contract;  indefinite  adjournment  of  title  clos- 
ing; ability  of  vendor  to  perform  at  time  of  trial 221 

STATE  WRIT.    See  Mandamus. 

STATUTE  OF  LIMITATIONS, 

defective  plea  of;  amendment 431 

STAY, 

death  of  party;  action  to  establish  a  will 459 

SUMMARY  PROCEEDINGS, 

landlord  and  tenant;  petition  with  notice  to  quit  and  affidavit  of 

service;  form 215 

petition;  sufficient  allegation  of  relation  of  parties 209 

SUMMONS, 

substituted  service;  mailing  by  dropping  in  mail  chute  in  office 
building 426 

SURROGATE'S  COURT, 

sale  of  decedent's  property  for  pa3rment  of  debts  and  funeral  ex- 
penses upon  petition  of  creditor 53 

T 

TENDER, 

complaint;  indemnity;  pleading  tender  of  stock  when  pUdntiff, 
as  indemnitor,  has  been  compelled  to  purchase  for  defendant's  ac- 
count   Id3 

TOWN, 

Highway  Law;  negligence;  sufficiency  of  notice  of  injury;  com- 
plaint    565 

TRIAL, 

charge;  carriers;  negligence;  passenger  car  leaving  track  and  lean- 
ing to  one  side  injuring  passenger;  res  ipsa  loquitur 289 

negligence;  blasting;  woman  standing  in  door  of  building  injured 
by  rock  flying  from  adjoining  premises;  husband's  action 
.    for  loss  of  wife's  services  and  expenses  due  to  injury  caus- 
ing death;  traumatic  origin  of  cancer 563 

electrician  while  employed  by  independent  contractor  of 
defendant,  installing  electric  cable  in  stone  yard,  hit  by 
traveling  crane 372 
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TBIAlr-continued 

Employen'  Liability  Act;  injury  to  freight  handler  by  fall- 
ing of  box;  act  of  temporary  superintendent  in  absence  of 

regular  superintendent 270 

master  and  servant;  assumption  of  risk 404 

master  and  servant;  employee  injured  by  coming  in  contact 

with  unprotected  exhaust  fan  in  wall  of  factory  building. .  279 
master  and  servant;  Employers'  liability  Act;  planer  knife 
breaking  and  piece  of  steel  striking  employee  in  the  eye; 
improper   tempering  or  hardening  of  the    knife  which 

broke 381 

master  and  servant;  Employers'  Liability  Act;  safe  place  to 
work;  electrician  at  work  in  shop  in  nighttime  injured  by 
traveling  crane  which  he  was  informed  by  foreman  would 

not  be  operated  that  night 394 

direction  of  verdict;  motion 418 

nonsuit  after  verdict;  moUon  made  before  verdict  and  reserved 

with  consent  of  the  parties  until  after  verdict 423 

nonsuit;  motion;  pointing  out  defects 418 

u 

USURY, 

loan  made  without  interest  but  with  agreement  that  holder  of  chat- 
tel mortgage  should  have  use  of  automobile,  which  use  was 
of  a  value  much  greater  than  the  interest  on  the  loan 481 

V 

VENDOR  AND  PURCHASER, 

contract  to  exchange  property;  form 237 

specific  performance;  indefinite  adjournment  of  time  for  closing 

title;  answer note,  227 

indefinite  adjournment  of  title  closing;  form 227 

time  as  essence  of  contract;  indefinite  adjournment  of  title  clos- 
ing; ability  of  plaintiff  (vendor)  to  perform  at  time  of  trial  .  221 

VILLAGE, 

negligence;  accumulation  of  ice  on  sidewalk;  board  placed  on  ice 

slips  and  causes  plaintiff  to  fall,  552;  form  of  complaint 555 

defective  sidewalk;  insufficient  notice  of  accident  and  claim; 
waiver  of  notice  by  stipulation  at  trial 561 

W 

WAIVER, 

County  Court;  action  against  corporation;  allegation  of  residence 

of  defendant;  waiver  by  failure  to  object  by  demurrer  or  answer  357 
municipal  corporation;  insufficient  notice  of  accident  and  daim. .  561 

WRIT.    See  Mandamus. 
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